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SCOPE OF ARTICLE 358, 

By 

V. K. Thirxjvenkatachaw. 

1. The impact of Article 358 on legislation or executive action with refcr- 
efice to Article 19 has to be considered under the following aspects : — 

[a) Enactments by Legislatures after 26th October, 1962, 

{h) Rules and Orders made under post-Proclamation enactments. 

(c) Rules and Orders made after 26th October, 1962 under authority ofpre- 
Proclamation enactments. 

id) Executive action (i) under autliority of legislation, or (ii) under exe- 
cutive power without legislative authority. 

TheProclamationsmadeby the Pi csident under Articles 352 and 359 are as 
follows : 

(1) G.S.R. 1415, dated 26th October, 1962 : 

“ In exercise of the powers conferred by clause (1) of Article 352 of the 
Constitution, T, Saravapalli Radhakrishnan, President of India, by this Proclama- 
tion declare that a grave emergency exists whereby the security of India is threatened 
by external aggression.” 

(2) G.S.R. 1464, dated 3rd November, 1962 (as amended by G.S.R. 1510, 
dated 11th November, 1962) : 

“ In exercise of the powers conferred by clause (1) of Article 359 of the 
Constitution, the President hereby declares that the right of any person to move 
any Court for the enforcement of the rights conferred by Article 14, Article 21 and 
Article 22 of the Constitution shall remain suspended for the period during which 
the Proclamation of Emergency issued under clause (1) of Article 352 thereof on the 
26th October, 1962 is in force, if such person has been deprived of any such rights under the 
D fence of India Ordinance, 1962 {lY of 1962) or any Rule or Order made tliere- 
under.” 

2. The decisions of the Supreme Court to be referred to are the following ; — 

(a) Mohan Chowdry v. Chief Commissioner'^, dealt with Article 350 only. 

(b) Makkan Singh v. State of Punjab in dealing with Article 359, has consider- 
ed Article 358 and in para. 8 at page 392 says ; — 

“ It would be noticed that as soon as a Proclamation of Emergency has been 
issued under Article 352 and so long as it lasts, Article 19 is suspended and tire 
power of the Legislatures as well as the Executive is to tliat extent made wider. The 
suspension of Article 19 during tire pendency of the Proclamation of Emergency 
removes the fetters created on the legislative and executive powers by Article 19 and 
if the Legislatures make laws or the executive commits acts which are inconsistent 
wth the rights guaranteed by Article 19, their validity is not open to challenge either 
during die continuance of the emergency or even thereafter. As soon as tlie Procla- 
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mation ceases to operate, the legislative enactments passed and the executive actions 
taken during the course of the said emergency shall be inoperative to the extent to 
which they conflict with the rights guaranteed under Article 1 9 because as soon as 
the emergency is lifted, Article 19 which was suspended during the emergency is 
automatically revived and begins to operate. Article 358, however, makes it clear 
that things done or omitted to be done during the emergency cannot be challenged 
even after the emeigency is over. In other words, the suspension of Article 19 is 
complete during the period in question and legislative and executive action which 
contravenes Article 19 cannot be questioned even after the emergency is over.” 

(c) In Jan Mohamed Aror Mohamed Began v. Stale of Gujarat^, dealing 
with Gujarat Agricultural Market Produce Act (XX of 1964), the Supreme Court 
has observed : — 

“ Counsel submitted that the petitioner’s fundamental rights under Articles 
14, 19 and 31 of the Constitution were infiinged by enactment of the Act and the 
promulgation of the Rules and Bye-laws and the exercise of the authority by the State 
of Gujarat and the market committee pursuant thereto. It may at once be observed 
that the President of India having declared in the month of December, 1962 a state 
of emergency in exercise of the powers reserved under the Constitution, the right to 
enforce the fundamental rights guaranteed under Article 19 of the Constitution 
remains suspended by virtue of Article 358 for the duration of the period of the emer- 
gency. On this ground alone, a large majority of the contentions raised by Counsel 
for the petitioner may fail. But we have heard full arguments on the petition and 
as the petitioner has attempted to urge that by the Act and the Rules and the Bye- 
laws the guaranteed freedoms under Articles 14 and 31 are also infringed, we propose 
to decide this petition on the merits, apart from the preliminary objection as to the 
suspension of Article 19 which disentitles the petitioner during the subsistence of 
the emergency from obtaining any relief from this Court on the footing of the breach 
of his fundamental right to carry on business.” 

3. Our submission is that Article 358 applies only to legislation with respect 
to Schedule VII, List I — Entry I — “ Defence of India and every part thereof 
including pieparation for defence and all such acts as may be conducive in times of 
war to its prosecution and after its termination to effective demobilisation ”, when 
as in this case tlie Proclamation under Article 352 is in respect of war or external 
aggression, and stated to be made on account of the Emergency and to executive 
action authorised by such law. Similarly if the Proclamation is in respect of internal 
disturbance. Article 358 will apply to enactments under List II — Entry I — Public 
Order (but not including the use of naval, military or air forces or any other armed 
forces of the Union in aid of the civil power). This or other suitable formula of 
restriction of scope of Article 358 has to be considered and decided. The position 
if we consider Article 19 suspended generally for legislation as well as executive 
action will be a complete legislative spree both for enactments of the Legislature and 
delegated legislation and a freedom of executive action literally abolishing the rule 
of law which was a common law heritage even before the Constitution. It is 
submitted that part of the problem at least has arisen from a construction of Article 
19 as conferring the rights enumerated in clause (1), sub-clauses (a) to (g) instead of 
(as is submitted) listing pre-existing rights to ban unreasonable restrictions thereon. 

4. The Defence of India Act — ^LI of 1962 — is a Law with respect to Defence 
of India — (List I, Entry I). Parliament has (it is submitted of design) enacted it 
widi a Preamble referring to Article 352 Proclamation and stating that special 
measures had to be provided. The list of matters as to which Rules can be made under 
section 3 thereof apart from the general power to make Rules runs into great detail 
with 57 items dealing with various matters but all of them as ancillary m defence. 
In Makkan Singh" s case*, the Supreme Court was dealing with this enactment. In 
Jan Mohammeds case^, they were dealing with a Law with respect to markets and 
fairs— List II, Entry 28, but hav ing repeated the statement as to Article 358 in Makkan 

3. W.P. No 111 of 1964 (Judgment, dated 18th August, 1965). 

4. AI.R. 1964S G. 381. 
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Siugli’s case has proceeded to deal with the case on the merits. That judgment 
cannot on tltis point be regarded as a decision of Supreme Court or as law declared 
by Supreme Court -within the meaning of Article 141. See as to this Ranchhoddas v. 
Union of India^ : — 

“ The fact is tlrat the question was never required to be decided in any of these 
cases and could not, therefore, have been, or be treated as, decided by this Court,” 

5. The need for greater State power arising from emergency cannot possibly - 
apply to purely private law like List II, Entry 18, — Lands, landlord arrd tenant ; 
Entry 30 — Money-lending, List III, Entry 5; — Marriage, joint family and partition, 
personal law ; Entry 6 — Transfer of property ; Entr-y.S — Actionable wrongs, etc. The 
need is in the region of public law. The distinction was put thus by Lord Bacon: — 

“ I consider that it is a true and received division of law into jus publicum 
and jus privatum, the one berng the sinews of property and the other of Govern- 
ment” (quoted in Keir and Lawsoir — Cases on Constitutional Law, Fourth Edition, 
page 63). 

The learned authors point out at page 69 that the distinction has disappeared not 
only in name but in substance in England. But the classification has a relevance 
as to our Legislative Lists. Each entry can be classified as either clearly public 
law or clearly private law, with horvever a middle category of entries which for want 
of a better phrase we may term welfare law (entries like III, 20 — Economic and Social 
Plaaing, 23 — Social security for example, a large number of topics in which the 
Legislature intervenes only in tire Modern Welfare State) . But it is submitted that 
clearly private law is not within tire ambit of Part XVIII at all arrd orree we accept 
some limitation, it is a matter to consider whether only “Defence ” but other entries 
may have to be included. The submission however is that “ Defence ” is wide 
enough to include every aspect of governmental control over and action in respect 
of person and property and has been found to be so. The 1939 and 1962, Defence 
of India Acts each reciting the Emergency Proclamation have effectively gathered 
into one enactment all -the powers and control needed and actual practice here as in 
England affords a good test. 

6. Emergency Legislation has been dealt with as a separate part of Statute 
Law in England. See Wade and Phillip — Constitutional Law, 6th Edition, 1960, 
Chapter 48, page 669 ; Halsbury’s Laws of England, 3rd Edition, Volume 7, page 
230 — “ The Grown in relation to emergencies 

7. The Emergency provisions in Part XVIII of tire Constitution have to be 
distinguished from the Emergency provisions of section 72 of the Government of 
India Act, 1919 continued by Schedule IX of the 1935 Act and also from section 102 
of the 1935 Act. Section 72 only dealt with the urgency of making a law. Section 102 
no doubt dealt with emergency created by War or internal disturbance but only 
with reference to transference of Legrslative Autlrority. But it may be noted that 
the pefetiice of Indra Act, 1939 also had a Preamble reciting the Emergency Procla- 
mation made under section 102 of the 1935 Act and the need for special measures, 
thereby distinguishing the law from the other enactments of the Legislature. On the 
other hand Article 352 and Articles^358 and 359 taken together legislate on the 
topic of legislative power itself and the restrictions thereon. It is in that context 
we have to consider whether Article 358 of its own force applies to any post-26th 
October, 1962 enactment. Rule or Order or executive action or it is to be restricted 
at all and if so, in what manner. By way of contrast Article 31 (6) reads that a 
law of the nature therein specified shall not be called in question in any Court on 
the ground that it contravenes clause (2) of that Article. 

As to enactments, the words used in Article 358 are “ Notliing in Article 19 
shall restrict •the power of the State to make any Law ”. For tliis purpose we have to 
take into account how Article 19 restricts legislation. It is submitted that Article 19 


5. <1961) 2 S C J. 529: (1961) M.L J.^CCr.) 620:)A I.R. 1961 S C. 935 at 937, Para. 10. 



4 


[1966 


THE SUPREME COURT JOURNAL. 

can be summarised as follows. The appropriate Legislature in making a law 
with respect to any of the matters listed in the Lists in Schedule VII may impose 
reasonable lestrictions on the rights of citizens listed in Article 19 (1). Corollary, 
it shall not impose unreasonable restrictions thereon. The ban on imposing un- 
reasonable restrictions is the restriction on legislative power. Therefore an enact- 
ment to which Article 358 applies is valid even in respect of any unreasonable restric- 
tions imposed by it. It proceeds on the principle that during an Emergency the 
power of the State to control persons and property has to be greater than in ordinary 
times. This consideration would apply only to firstly goveinmental control in tlie 
region of public Law and secondly to legislation enacted by reason of Emergency. 
It is clear whatever authority the State requires in this connection can be fully 
dealt with in a Law with respect to “ Defence ”, which will include all ancillary 
matters infringing or restricting rights of citizens. 

Conversely it is submitted that it is clear that the Emergency can have no impact 
on legislation as to matters of private law: Example — List II — ^Entry 18 — Lands — 
Landlord and Tenant; List III — Entry 5 — Marriage — Joint family, partition, etc. 
The reasoning is that being in the Chapter relating to Emergency provision. 
Article 358 itself is limited to Emergency legislation and not all laws whatsoever. 
The phraseology " shall not restrict ” also perhaps leads to the inference that it 
is a liberty which the Legislature may use if it wants, the mode of electing being 
by the recital of the Proclamation in the relevant enactment. 

8. As to Article 19, it must be noted that the structure is that rights are first 
listed with a view to provide that laws on the various subject-matters shall impose 
only reasonable restrictions on those rights. The point is that it is not to be read as 
if it is clause (1) of Article 19 which for the first time co’rferred therights listed therein 
such as the right to pioperty, etc. The rights referred to therein are common law 
rights which existed before 1950 except to the extent restrained by Legislation. In 
this connection: sec Anson’s Law and Custom of the Constitution — Volume II, 
Part I — page 295 (IV Edition, 1935) The Crown — under the heading the right 
to Peisonal Liberty and the Rule of Law .* — 

“ The Constitution of the Irish Fi ee Stale alone among Constitutions of the 
British Empire provides formally a list of rights of the subject, which includes the 
(1) liberty of the subject ; (2) the inviolability of the dwelling of each citizen ; 
(3) freedom of conscience and the free profession and practice of religion, subject 
to public order and morality ; (4) the right of fi ee expression of opinion ; (5) the 
right to assemble peaceably and without arms ; (6) the right to form associations 
or unions ; and (7) the right of every citizen to free elementary education. This 
enunciation of principles is, as often in the case of this Constitution, merely the trans- 
lation into constitutional articles of rules which prevail in England as the result of 
the operation of the ordinary law The English Rule of Law, as expounded by Dicey 
(Laiv of the Constitution, Ch. iv) includes three things : (1) the absence of arbitrary 
poiver on the part of the Government, (2) the subjection of every man, whatever 
his rank or position, to the ordinary law of the land and his amenability to the juris- 
diction of the oidinary tribunals ; and (3) the derivation of constitutional lights from 
the decisions of the Courts on individual cases bi ought before them, and the appli- 
cation by the Courts of the rules of private law to the Crown and its officers.” 

Having said this Anson proceeds to deal with these topics at page 302 — Right to 
freedom^ of discussion, at page 308 — Right of public meeting.; at page 310 — ^Right 
of association ; at page 313 — ^The Security of the subject and at page 320 — ^The 
right of property. 

As to the Rule of Law, see also Halsbury’s Laws of England, 3rd Editidn, Volume 7 
page 188, paiagraph 403. In terms of the phrase “ rights conferred by this part ” 
in Article 32 and Article 226, the right conferred by Article 19 is freedom from un- 
reasonable restrictions by Law on the civil rights listed in Article 19 (1) — the right 



THE SUPREME COURT JOURNAL. 


5 


IJ 

to resist the imposition of such unreasonable restrictions and to seek the aid of the 
Supreme Court and the High Courts in aid of such resistcncc. When it is this 
right tvhich is abrogated and the corresponding ban on legislative power is removed 
by Article 358 it is both apposite and necessary to restrict the scope of Article 358 
by its context to Emergency Legislation. 

■ 9. This aspect of construction of Article 19 is well illustrated by the reasoning 

of tire Supreme Court in cases dealing with the Article. Reference is enough to the 
following cases ; — Clnntamanrao^ , Dwarka Prasad'^, Bagla Textile^ and Bijya Cotton^ . 
When it is claimed that there is an infiingement of Article 19 the inquiry proceeds 
in a well-settled sequence. Firstly, we ascertain the pitli and substance of the enact- 
ment, that is to say, which entry in the List in Schedule VII, the law is with respect to. 
This determines whether the enactment is within the competence of the Legislature. 
Secondly, we ascertain the object of the law. Thirdly, we examine whether the 
restrictions which the law imposes on the citizens’ rights have reasonable relations 
to the object of the law, i.e., to say whetlicr the restrictions are reasonably necessary 
to effectuate the law. If the answer is yes, the restrictions arc validly imposed. 
Otherwise the enactment is invalid. 

Therefore to construe the phrase in Article 358, that nothing in Article 19 will 
prevent the State from -making any law, we have to first enunciate what if any in 
Article 19, prevents the State making the law. Actually the ban of Article 19 is 
against the imposition of unreasonable restrictions. This ban prevents the making 
of a law only in the sense that the law when made is void in so far as it includes 
unreasonable restrictions. In Article 358 the enactment therefore is that the Law 
when made is valid even though the restrictions imposed thereby may be regarded 
as unreasonable. There are 2 objects in this, viz.^ that there should be a greater 
power for the Legislature to impose restrictions during emergency than in normal 
times ahd secondly the Emergency Legislation should not be impeded in its enforce- 
ment by protracted litigation as to reasonableness of the restrictions. If tliis reason- 
ing is correct then it is proper as well as necessary to restrict the scope of Article 358 
to legislation consciously and statedly made on account of the Emergency. 

10. While in this context it was appropriate in a case dealing with the Defence 
of India Act to say that Article 19 is suspended during the Emei'gency, what is 
actually dealt with is the right conferred by Article 19 of freedom from unreasonable 
restrictions. On the other hand, it does not mean that the right to freedom of speech 
or to move freely or to acquire and hold and dispose of property or to protect any 
profession or carry on business, is a right conferred or guaranteed by Article 19 and 
is suspended by Article 358 so that one could with justice say that while a proclama- 
tion of emergency is in operation, citizens do not have freedom of speech or right to 
carry on any business or the right to acquire or to hold and dispose of property, etc. 

.11. If there is “ suspension” of Article 19, it is not anyhow general. In 
Shyam Behari v. Union of India ^ °, it has been held that laws made before the Proclama- 
tion date can be challenged as contravening Article 19. It is submitted the same 
reasoning would apply to Rules and Orders made after 26th October, 1962 under 
such old enactments, as the delegated legislation cannot have higher validity than 
the law authorising them. 

In Bhtwaneswarialfv. Mysore'^'^, the Mysore Buildings Act IV of 1963 has been held 
void under Articles 14 and 19 (without any reference to Article 358). So also in 
Banoji Rao v. Madhya Pradesh^^, dealing with Abolition of Cash Grants Act, 1963, 
under Article 19 as well as other Articles. Kesho Ram v. Punjab'^^, dealt with an order 


6. (1950) SCR. 759- (1950) SC J. 571. 
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made under Defence of India Rules, 1962 and clearly Ai dele 19 could not be pleaded. 
But ChananRamJajanNalh v.Pw/y'ffi^^jdealt with a Licensing Order of 1963 under tlie 
Essential Commodities Act, 1 955 and the ruling that during emergency it could not 
be questioned under Article 19 requires reconsideration on more than one ground. 
The same obser\'ation applies to Sadniddtn Sukman v. J. H. Patwardan?-^, in which 
with reference to the Land Acquisition Act, 1894 as amended by Bombay Act VIII of 
1958 the Court holds that Article 19 (1) (/) or (g) is no longer available to the peti- 
tioner on account of the October, 1962 Proclamation under Article 352 having 
regard to Article 358. On the other hand in Thakur Bharat Stng/P^, an order made 
after the emergency proclamation under the Public Safety Act, 1959 -was held 
invalid as the section ivas void under Article 1 9. 

12. The sope of the reference to “Exccutii-e Action” in Article 358 has to be 
carefully scrutinised. The whole scope of Article 358, as we have explained, is to 
remove the ban of Article 19 against unreasonable restiictions. Article 19 lays such 
ban on legislative action only and does not deal with executive action. In so far as 
executive action is attacked through Article 19 it is only executive action under 
authority of law which is void under Article 19. ^ Therefore the reference to execu- 
tive action is only to executive action under a law which could be attacked imder 
Article 19. The Law is validated even as to unreasonable restrictions by Article 358 
and the reference to e.xecutive action in this context is to executive action under 
authority of a law validated by Article 358 noUvithstanding Article 19. 

It should be noticed tliat executive power as such, i.e., executive action apart 
from an authority of law is the reserve power of the State. The dehnition (if it 
can be so called) of executive power in Halsbury's Laws of England, 3rd Edition, 
Volume 7, page 192 in para. 409, is as follows : 

** 409. The Executive . — ^Although the legislative, e.xecutive, and judicial 
powers are formally distinct, it is not the case that legislative functions are exclusively 
performed by the Legislature, executive functions by the Executive or judicial 
functions by the Judiciatyf. Executive functions are incapable of comprehensive 
definition, for tliey are merely tlae residue of tlie functions of Government after 
legislative andjudicial functions have been taken away. They include, in addition 
to the execution of tlie laws, the maintenance of public order, the management 
of Cro\vn property and nationalised industries and services, the direction of foreign 
policy, the conduct of military operations, and the provision or supervision of such 
sers'ices as education, public health, transport, and State assistance and insurance. 
In the performance of these functions, public authorities are bound to issue orders 
which are not far removed from legislation, and to make decisions affecting the 
personal and proprietary rights of individuals which, while not strictly judicial are 
quasi-judicial in character. Discretionary action of both these types must now be 
considered normal on the part of the Executive. 

In addition to tliese quasi-legislative and quasi judicial functions, the Executive 
has also been empowered by statute to exercise functions which are strictly legislative 
and strictly judicial in character ; and in certain instances, powers are exercised 
which appear to partake at tire same moment of legislative, executive and judicial 
characteristics. In view of the complexity of modern Government and the congestion 
of Parliamentary business, it is probably necessary that the Executive should e.xercise 
powers of subordinate legislation. IVhether it should exercise purely judicial powers 
is more open to question.” 

In the same volrnne of Halsbuifs Laws of England the section on the Crown 
relating to emergency, pages 260 to 263 may be referred to. The executive power 
as such is not different in emergency. Para. 562 at page 260 reads as follows : 

“ 562. Power to deal with emergencies . — The Crown has the same power as 
a private individual of taking all measures which are absolutely and immediately 


14. AIR. 1965 Punj 74. 

15. A-I.R 1965 Bom. 224. 

16. A.I R. 1954 Madh. Pra. 1 75. 
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necessary for the purpose of dealing witli an invasion, or other emergency. It 
has also been suggested tlrat the Crown has by its prerogative a right to take steps 
to deal with an apprehended emergency, even to the extent of interfering with tlie 
rights of the subject ; but this is almost certainly incorrect. However, although 
this proposition cannot, probably, be maintained in its generality, the Grown has 
certain discretionary powers in time of war or emergency, for example, the power 
of requisitioning ships.” 

The submission theiefore is that the reference to executive action in Article 358 
has to be understood only as executive action under authority of laws validated 
under Article 358. Article 358 does not deal with executive powers as such. 

13. In conclusion, it is submitted that Article 358 has to be construed and its 
scope limited by its place in the Chapter of the Constitution on Emergency 
Provisions. It is enabling in formq it provides that nothing in Article 19 shall 
prevent the making of a law, not that no law shall be questioned, thereby pointing 
to the power of the Legislature to take advantage of it by. reciting the emergency 
proclamation to indicate that the enactment is emergency legislation. Laws with 
respect to entries in the lists relevant to the emergency are the laws in respect of 
which the ban of Article 19 against imposition of unreasonable restrictions can be 
disregarded of design by the Legislatures. In respect of other laws the ban of 
Article 19 remains in force, as it docs in respect of prc-Proclamation laws, and also 
as regards Rules and Orders under such laws. In this view Article 19 would also 
in respect of such laws be subject to Presidential orders under Article 359. Article 
358 deals with Executive action only as regards action under laws validated thereby. 
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THE LATE SRI A. V. VISWANATHA SASTRI. 

Death has taken toll of an eminent and distinguished lawyer. A 
native of the Tajorc district, descended in the line of Appayya Dikshitar of revered 
memory, Sri Viswanatha Sastri passed away on the 4th of January, at the age of 74, 
after a brilliant and successful career at the Bar at a time when he was still a most 
sought-after lawyer practising before the Supreme Court. Sri Sastri’s life was one 
of rich achievement. In the early days, of his practice in Madras he was associated 
with the Madras Law Journal as one of its Reporters for a number -of years and 
continued to have an abiding interest in its progress. He possessed talents of a high 
order which, in spite of the keen competition at the Bar, brought him quickly to the 
fore and enabled him to build up a lucrative piactice. He earned a reputation for 
hard work, thorough grasp of facts, forceful presentation, and fearless and dogged 
advocacy. He became a Judge of the Madras High Court during 1948 and retired 
in 1951. With the foimation of the Andhra State, he served as an ad hoc Judge, 
for a year, of the Andhra High Court as well. Short though his tenure as a Judge 
was, he had proved himself within the brief period to be a great Judge characterised 
by intellectual vigour, robust commonsense, and powers of lucid exposition. Many 
of his judgments (see Champakam Dorairajan' s case; Patamanayakam Ptllai's case etc.) 
form memorable expositions. After retiring from the Madras High Court, Srt 
Sastri became a Member of the Income-tax Investigation Commission and was its 
Chairman from 1 952 to 1 955. Later still, he served as Chairman of the Company 
Law Amendment Committee, and he was associated with Sri C.K. Daphtary (the 
present Attorney-General) in the Report submitted on the work of the Dalmia- 
Jain concerns. 

Great though Sri Sastri was as a Judge he was even greater as a lawyer. The 
rich and varied experience he had accumulated as an Advocate of the Madras 
High Court for over 34 years, as a Judge who had seen service in two High Courts, 
and as one who had close and intimate knowledge of the working of the Income-tax 
laws and Company law, coupled with his great mastery over many branches of the 
law along with his command of language and gift of fluent expression enabled him 
to achieve phenomenal success from the moment he started practising before the 
Supreme Court. There was hardly any case of importance in which he was not 
engaged either for the one side or for the other . 

Sri Sastri had practically no hobbies. His only love was the law and he cared 
not for any other profession. Simple and unostentatious, he believed in doing bis 
own work and would not spare himself. His demise is sure to create a void in the 
ranks of the Supreme Court Bar that cannot be easily filled up. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdictioil.) 

Present : — ^P. B. CAjENDRAGACkAttj Chief justicci K. N. Wanchoo, J. C, ShaiIj 
J. R. Mtidholkar and S. M. SikrIj JJ. 

Pandurang Dhondi Chougule Rttd othefS . , Appellants* 

V. 

Maruti Hari Jadhav and others » . kespoiidints. 

Ciiiil Procedure Code ty of \^QZ),sechon Wb—Rcvisional jurisdictioil under — When can be invoked—^ 
Erroneous decision on a question of law by subordinate Court having no relation to questions of Jurisdiction 
of that Court — Cannot be corrected under section 1 15. 

WTiikexercising its jurisdiction underseefion 1 15 of the Civil Procedure Code it is not competent 
to the High Court to correct errors of fact however gross they may be, or even errors oflaWj unless 
the said errors have relation to the jurisdiction of the Court to try the dispute itself. As clauses (o), (6) 
and (c) of section 115 indicate, it is only incases where the subordinate Court has exercised a jurisdic* 
tion not vested in it by law, or has failed to exercise a jurisdiction so vested, or has acted in the exercise 
of its jurisdiction illegally or with material irregularity that the rcvisional jurisdiction of the High Court 
can be properly invoked. It is conceivable that pomts of law may arise in proceedings instituted before 
subordinate Courts which are related to questions of jurisdiction. It is well settled that a plea of 
limitation Or a plea ofw yWico/a is a plea of law which concerns the jurisdiction of the Court which 
tries the proceedings. A finding on these pleas in favour of the party raising them would oust the 
jurisdiction of the Court, and so, an erroneous decision of these pleas can be said to be concerned with 
questions of jurisdiction which fall within the purview of section 1 15 of the Civil Procedure Code. But 
an erroneous decision on a question of law reached by the subordinate Court which has no relation to 
questions of jurisdiction of that Court, cannot be corrected by the High Court under section 115. 

When Legislatures pass Acts dealing with socio-economic matters, or make provisions for the levy 
of salcs-taxj’it is realised that the operative provisions of such legislation present difficult problems of 
construction and so, sometimes, the Act in question provides for a revisional application to the High 
Court in respect of such matters. In such cases, the High Court will undoubtedly deal with the pro- 
blems raised by the construction of the relevant provisions in accordance with the extent of the juris- 
diction conferred on it by the material provisions contained in the statute itself. But when no such 
specific provision is made’ the High Court has to exercise its revisional jurisdiction in accordance with 
the limits prescribed by section 115 of the Civil Procedure Code. Does the alleged misconstruction of 
the statutory provision have relation to the erroneous assumption of jurisdiction or the erroneous 
failure to exercise jurisdiction, or the exercise of jurisdictionillegally or wth material irregularity by 
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the subordinate Court 7 These are the tests laid down by section 1 15 and they have to be borne in 
mind before the High Court decides to exercise its rcvisional jurisdiction under it. 

In a debt adjustment proceeding under the Bombay Agricultural Debtors Relief Act (XXVIII of 
1939) for the adjustment of a debt due under a mortgage decree, a finding by the District Court based 
on thesonstructionofthc said decree to the effect that the equity of redemption of the mortgagor had 
been extinguished and consequently the parties no longer stood in the relationship of debtors and cre- 
ditors, cannot be interfered with m revision undersection 115 of the Civil Procedure Code. The cons- 
truction ofa decreehke the construction of a document of titleisno doubt apoint oflaw. Etcnso, 
It cannot be held to'justify the exercise of the High Court’s revisional jurisdiction under section 115 
of the Civil Procedure Code because it has no relation to the jurisdiction of the Court. Like other 
matters which are relevant and material in determining the question of the adjustment of debts, the 
question about the existence ofa debt has been left to the determination of the Courts which arcautho' 
rised to administer the provisions of the Bombay Agricul tural Debtors Relief Act and even Jfin dealing 
with such questions the trial Court or the District Court on appeal commits an error oflaw it cannot 
be said that such an error oflaw would necessarily involve the question ofthesaid Court’s jurisdiction 
within the meaning of section 115 of the Civil Procedure Code. 

" Appeal by Special Leave from the judgment and Decree, dated 3IstOctober> 
1960 of the Bombay High Court in Civil Revision Application No. 2131 of 1957. 

S. P. Sinha, Senior Advocate (M. L Khowaja, Advocate, with him), for Appel- 
lants. 

C. B. Agarwala, Senior Advocate, (A. G. Rainaparkhi, Advocate, with him) for 
Respondents. 

The Judgment of the Court was delivered by 

Gajendragadkar, C. J . — This appeal by Special Leave arises out of proceedings 
initiated under the provisions of the Bombay Agricultural Debtors Relief Act, 
1939 (XXVIII of 1939) (hereinafter called ‘ the Act ’). The respondents Mafuti 
Han Jadhav and two others moved the Bombay Agricultural Debt Relief Court 
at Karad on 26th May, 1949, for adjustment of the debt alleged, to be due from 
them to the appellants, Pandurang Dhondi Chougule and others. Their case was that 
the debt in question was due under a mortgage deed executed by their grand father in 
favour of the grandfather of the appellants on 29th August, 1881. By this mortgage, 
six agricultural lands situated at Kapil in the former State of Oundh had been 
mortgaged to the mortgagee with possession for a sum of Rs. 575. In 1908, the respon- 
dents’ predecessors-in-interest sued on this mortgage in the Court of the Sub-Judge 
at Kapil (Civil Suit No. 28 of 1908-09). This suit was, however, withdrawn with 
liberty to file a fresh suit. Then followed another suit by the respondents in the same 
Court for redemption of the mortgage (No. 102 of 1932-33). On 2nd September, 
1936, a decree came to be passed in the said suit. According to the respondents, the 
decree directed them to pay Rs. 3,677-12-6 within six months from the date on 
which it was drawn, but the said money had not been paid; even so, the relationship 
between the parties continued to be that of the mortgagors and the mortgagees, and 
so, they were entitled to claim adjustment of the debt in question. The respondents 
also pleaded that the decree which was passed in the said suit' was in the nature of a 
preliminary decree, and though the appellants were entitled to apply for making the 
said decree final after the expiration of the six months’ period prescribed by it, they 
took no such action and the mortgage debt, therefore, remains unpaid and the equity 
of redemption vesting in the respondents is unextinguished. That, in brief, is the 
nature of the claim made by the respondents in the application made by them under 
the Act for adjustment of their debt due to the appellants. 

It appears that the State of Oundh merged in the erstwhile State of Bombay 
and thereafter, the Act was extended to the said State. That is how the respondents 
commenced the present proceedings under the provisions of the Act thus extended 
to the State of Oundh. 

The appellants also made an application for the adjustment of the debt due 
under the decree in Suit No. 102 of 1932-33 in the Court of the Joint Civil Judge, 
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Karad ; but in doing so, they made it perfectly clear that they were making the 
application as a matter of precaution and without prejudice to their contention 
that the equity of redemption had been extinguished and Ae parties no longer 
stood in the relationship of creditors and debtors. In fact, it was the appellants 
who first made the application on 19th May, 1949, and tire respondents followed 
by their application on 26th May, 1949. For tlie purpose of hearing, these two 
applications were consolidated by the trial Court. 

At the hearing of these proceedings, the appellants raised several contentions* 
They urged that the mortgage was extinguished and the respondents were therefore, 
not entitled to claim adjustment of the debt, and they also contended that the appli- 
cation made by the respondents was barred by time. The trial Judge rejected 
the appellants’ argument tliat the mortgage had been extinguished, and held 
that the equity of redemption still vested in tlie respondents. He, however, found 
that the respondents’ application for adjustment of the debt was barred by time. 
In the result, the respondents failed and their application ^vas dismissed. 

The matter then went in appeal to the District Court, North Satara. The 
appellate Court held that the decree in Suit No. 102 of 1932-33 amounted to a final 
decree which absolutely debarred the right of the mortgagors to redeem the property 
in view of the fact that they had failed to pay tlie decretal amount within the time 
prescribed by it. It also agreed with the view taken by the trial Court that the 
respondents’ application was barred by limitation. In tlie result, the appeal prefer- 
red by the respondents was dismissed. 

The dispute then reached the Bombay High Court in its revisional jurisdiction 
under section 115 of the Code. Before the High Court it was urged that tlie Code 
of Civil Procedure did not apply to tlie State of Oundh at the relevant time ; that is 
why by an interlocutory judgment, the High Court remanded the proceedings to 
the trial Court with a direction that the issue as to whether the Code of Civil Proce- 
dure applied to the State of Oundh at the relevant time, should be tried. On remand, 
the trial Court made a finding that the Code of Civil Procedure had been made 
applicable to the State of Oundh as far back as 1909-10. The High Court had also 
directed that tlie issue as to who was in possession of the property at the relevant 
time, should be tried ; and the finding returned by tlie trial Court was tliat the appel- 
lants were in possession of the mortgaged property not as mortgagees, but as owners 
from 2nd March, 1937. 

After these findings were returned, the revision application was argued before 
the High Court ; and the main point which was urged before the High Court at 
that stage was whether the respondents’ right to redeem the mortgage had been 
extinguished by the decree passed in Civil SuitNo. 102 of 1932-33. The High Court 
has differed from the District Court and has taken the view that the decree did not 
determine the respondents’ right to redeem the mortgage. In regard to the finding 
recorded by the Courts below that the respondents’ application was barred by time, 
the High Court took the view that the question as to whether the application is 
widiin sixty years from the expiry of the period prescribed in the mortgage deed for 
repayment is entirely irrelevant inasmuch as the said application is substantially 
for the adjustment of debt under the decree passed in Suit No. 102 of 1932-33. 
On that view of the matter, the High Court has set aside the orders passed by the 
Courts below and has remanded the proceedings to the trial Court with a direction 
that the application made by the respondents for adjustment of the debt should be 
tried in accordance witli law. It is against this order that the appellants have 
come to this Court by Special Leave. 

Before proceeding to deal with the contentions raised before us in the present 
appeal,-it would be convenient to set out the relevant portion of the decree in suit 
No. 102 of 1932-33. The operative part of the decree reads thus : — 

“ The plaintiffs should pay to defendants 1 and 2 Rs 3,677-12-6 within six months from today 
and should recover possession of the suit property as the heirs of Gopala free from the mortgage. In 
case the plaintifis do not pay the amount wthin the prescribed time, the plaintiffs shall be deemed 
to have lost the right of redemption for all time. ” 
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The District Court has held that this decree is a composite decree and on the failure 
of the respondents to pay the decretal amount within the time specified, their right 
to redeem the mortgage is extinguished by virtue of the express terms contained in 
It. The High Court has construed the decree as a preliminary decree and .has found 
that the clause purporting to extinguish the equity of redemption does not affect its 
essential character as a preliminary decree and does not in law put an end ,to the rela- 
tionship of creditors and debtors between the parties. , ^ 

The first question which falls for our decision in the present appeal , is whether 
the High Court was justified in inteifering with the decision of the District Court 
that the decree in question extinguished the respondents’ right to .redeem the'mort- 
gage._ Mr. Sinha for the appellants contends that in reversing the conclusion of the 
District Court, the High Court has exceeded its jurisdiction under section 115 of 
the Code. In our opinion, this contention is well-founded ancl must be upheld. 

The provisions of section 1 15 of the Code have been examined by judicial deci* 
slons on several occasions. While exercising its jurisdiction under section 115, 
it is not competent to the High Court to correct errors of fact however gross they 
may be or even errors of law, unless the said errors have relation to the jurisdiction 
of the Court to try the dispute itself. As clauses (a), (b) and tc) of section II5 indicate, 
it is only in cases where the subordinate Court has exercised a jurisdiction hot vested 
in it by law, or has failed to exercise a jurisdiction so vested, or has acted in the 
exercise of its jurisdiction illegally or with material irregularity that the revisional 
jurisdiction of the High Court can be properly invoked. It is conceivable that points 
of law may arise in proceedings instituted before subordinate Courts which are related 
to questions of jurisdiction. It is well settled that a plea of limitation or a plea of 
res judicata ha plea of law which concerns the jurisdiction of the Court which tries 
the proceedings. _ A finding on these pleas in favour of the party raising them would 
oust the jurisdiction of the Court, and so, an erroneous decision on these pleas can 
be said to be concerned with questions of jurisdiction which fall within the purview 
of section 1 15 of the Code. But an erroneous decision on a question of law reached 
by the subordinate Court which has no relation to questions of jurisdiction of that 
Court, cannot be corrected by the High Court under section 115. 

The history of recent legislation in India shows that when Legislatures pass Acts 
dealing with socio-economic matters, or make provisions for the levy of sales tax 
it is realized that the operative provisions of such legislation present difficult problems 
of consti’uction ; and so, sometimes, the Act in question provides for a revisional 
application to the High Court in respect of such matters or authorises a reference 
to be made to it. In such cases, the High Court will undoubtedly deal -with the 
problems raised by the construction of the relevant provisions in accordance with’ 
the extent of the jurisdiction conferred on it by the material provisions contained- in 
the statute itself. Sometimes, however, no pcK specific provision is made, and the 
questions raised in regard to the construction of the provisions of such a statute 
reach the High Court under its general revisional jurisdiction under section 115 of 
the Code. In this class of cases, the revisional jurisdiction of the High Court has to 
be exercised in accordance with the limits prescribed by the said section. It is 
true that in order to afford guidance to subordinate Courts and to avoid confusion 
in the administration of the speciSc Jaw in question, important questions relating to 
the construction of the operative provisions contained in such an Act must be finally 
determined by the High Court ; but in doing so, the High Court must enquire 
whether a complaint made against the decision of the subordinate Court on the 
ground that it has misconstrued the relevant provisions of the statute, attracts the 
provisions of section 115. Does the alleged misconstruction of the statutory pro- 
vision have relation to the erroneous assumption of jurisdiction, or the erroneous 
failure to exercise jurisdiction, or the exercise of jurisdiction illegally or with miaterial 
irregularity by the subordinate Court ? These are the tests laid down by section 1 15 
of the Code and they have to be borne in mind before the High Court decides to 
exercise its revisional jurisdiction under it. 
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The question has been recently considered by this Court in Manindra Land- and 
Building Corporation Ltd. v. Bhutnath Banerjee and others^, and Vora Abhashhai Ali- 
mahomed v. Haji Gidamnabi Haji Sajibhai^. The effect of these hvo decisions clearly is 
that a distinction must be drawn between tlic errors committed by subordinate 
Courts in deciding questions of law which have relation to, or arc' concerned with 
questions ofjurisdiction of the said Court, and errors of law which have no such 
relation or connection. It is, we think, undesirable and inexpedient to lay do^vn 
any general rule in regard to this position. An attempt to define this position 
with precision or to deal with it exhaustively may create unnecessary’’ difficulties. 
It is clear that in actual practice, it would not be difficult to distinguish between 
cases where eiTors of law affect, or have relation to, the jurisdiction of tire Court 
concerned, and where they do not have such a relation. 

Considering tire point raised by Mr. Sinha in the light of this position, it seems 
to us that the High Court was in error in assuming jurisdiction to correct what it 
thought to be tire misconstruction ofthe decree passed in GivilSuitNo. 102 of 1932-33. 
As we have already seen, in the present debt adjustment proceedings, one of the points 
which arose for decision was rvhether the mortgage debt rras subsisting at the time 
when the respondents made their application, and the District Court had found tliat 
the respondents’ equity of redemption had been extinguished. This finding was 
based on the construction of the said decree. It is difficult to see how the High Court 
was justified in reversing tiris finding under section 1 1 5 of the Code. The construction 
of a decree like tire construction of a document of title is no doubt a point of law. 
Even so, it cannot be held to justify the exercise of tire High Court’s revisional 
jurisdiction under section 1 15 of the Code because it has no relation to the jurisdiction 
of the Court. Like other matters whicli are relevant and material in determining 
the question of the adjustment of debts, the question about the existence of the debt 
has been left to the determination of the Courts which are autliorised to administer 
the provisions of the Act ; and even if in dealing with such questions, the trial Court 
or the District Court commits an error of law, it cannot be said that such an error 
of law would necessarily involve the question of the said Court’s jurisdiction within 
the meaning of section 115 of the Code. We are, therefore, satisfied that on the 
facts of this case, the High Court exceeded its jurisdiction in interfering ivith the con- 
clusion of the District Court that the decree in question had extinguished the 
respondents’ equity of redemption. 

This conclusion is enough to dispose of the present appeal, because the main 
ground on which the High Court has reversed the concurrent decision of the Courts 
below dismissing the respondents’ application for adjustment of the debt, is furnished 
by ite finding that the decree in question did not extinguish the equity of redemption 
vesting in the respondents. In fact, it was as a result of this decision that the High 
Court reveled the finding of the Courts below tliat the respondent’s application was 
barred by time. Ha-ving regard to the fact that we are inclined to take the view that 
the High Court exceeded its jurisdiction in reversing the finding of the District Court 
as to the effect of the decree in question, we do not tliink it is necessary to consider the 
further question as to whether the High Court was right in holding that the decree 
in question was a preliminary decree and the clause Avhich purported to extinguish 
the equity of redemption was inoperative and invalid and as such, it did not affect 
the essential character of the decree as a preliminary decree. 

, _ The result is, the appeal is allowed, the order passed by the High Court is set 
aside and ‘that of the District Court restored. There would be no order as to costs. 

V.K. Appeal allowed^ 


1. (1965) 1 S.G.J. 109 ; (1964) 3 S.G R. 495 ; 
A.I.R. 1964 S.G. 1336. 


2. A.IR. 19C4 S.G. 1341. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B, Gajendraoadkar, Chief Justice, J. C. Shah and 
N. Rajaoopala' Ayyanoar, JJ. 

Daya Ram and others ‘ . . Appellants * 

, ». ^ 

Shyam Sundarl and others . . Respondents, 

Transfer of Properly Act {IV o/1882), section 51 — Scope and applicability. 

Civil Procedure Code (V of 1903), Order 22, rule 4 — Death of sole respondent pending appeal — Only semi 
of the legal representatives of deceased impleaded within time — Omission to bring an record all the legal representatives, 
if causes the appeal to abate. 

Where the defendant to prevent certain lands — to which he claimed full ownership — from being 
acquired under the Land Acquisition Act by the Kanpur Improvement Trust entered into an agree- 
ment with the Improvement Trust agreeing to convey to the Improvement Trust a certain portion of 
the lands free ofcost inUeu of the betterment contribution and also to construct in the remaining por- 
tion of the lands certain shops and houses in accordance with plans approved by the Improvement 
Trust and before he could complete the constructions a suit was filed by the plaintiff claiming rights to 
1/3 share in the property but nevertheless the defendant ignoring the claims of the plaintiff went on 
to complete the constructions : 

JifeW, the defendant could not claim compensation under section 51 of the Transfer of Property 
Act for the improvements effected by him. His acts were analogous to those of a trespasser who with 
notice of the claim of the true owner had effected improvements on the property. If the'property had 
been acquired under the Land Acquisition Act compensation at the market value with the solatium 
would have been provided and the plaintiff would have been entitled to a third share ' in that com- 
pensation. There was therefore no question of the defendant salvaging something for the co-ownerj 
and on that ground being entitled to plead an equity based on such an act. Nor was there any sub- 
stance in the argument derived from the analogy ofimprovements effected by co-owners or co-sharers, 
for admittedly the defendant dealt with the property as full owner denying the claims of the plaintiff. 

Where pending an appeal the sole respondent dies and the appellant after a diligent enquiry 
impleads the heirs of the deceased respondent so far'as known to him within the time allowed by law, 
but omits to bring on record some of the heirs, this omission in the absence offraud or collusion, would 
notresultin the abatement ofthe appeal The almost universal consensus of opinion of all the High 
Courts IS that where a plaintiff or an appellant after diligent and bona fide enquiry ascertains who the 
legal representatives of the deceased defendant or respondent are and brings them on record within the 
timelimited bylaw there is no abatement ofthe suit or appeal, that the impleaded legal representatives 
sufficiently represent the estate of the deceased and that a decision obtained with them on record will 
bind not merely those impleaded but the entire estate including those not brought on record. 

Though this IS so when once it is brought to the notice of the Court hearing the appe al that some of 
thelegal representatives ofthe deceased respondent have not been brought on record and theappellant 
is thus made aware of this default on his part, it would be Ins duty to bring these others on record, so 
that the appeal could be properly constituted In other words, if the appellant should succeed in the 
appealit would be necessary for him to bring onrecord these other representatives whom he has omitted 
to implead originally. 

Appeal from the Judgment and Decree, dated 26th February, 1957 of the 
Allahabad High Court in F.A. No. 487 of 1945. 

S. K. Kapur, Advocate-General for the State of Punjab, {S. Murty and 
K. K. Jain, Advocates, with him), for Appellants. 

G. N. Dikshit, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J.— This is an appeal by a certificate granted by the High 
Court of Allahabad under Article 133 (1) (i) of the Constitution and represents, 


*C.A. No. 360 of 1962.' 


8th September, 1964, 
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and that is our hope, the last stage of a litigation which has lasted over forty years 
between the deceased respondent — Shyam Sundari — and Mata Din, the father 
of the appellants. 

The following facts are necessary to be stated in order to appreciate the very 
short point that arises for consideration in this appeal. The father of Shyam 
Sundari — the deceased respondent was one Babu Har Charan Lai. He was 
the owner along with his two brothers — ^Kanhaiya Lai and Sheo Narain, of plots 
599 and 600 situated in Sisamau in Kanpur on which there existed certain petty 
constructions. The three brothers were separated in interest and were each 
entitled to a tliird share. Babu Har Charan Lai died in December, 1915 leaving 
behind him surviving his widow — ^Tulsa Kunwar and an only daughter — Shyam 
Sundari. Tulsa Kunwar died on 6tii June, 1919 but even before her death Kanhaiya 
Lai and Sheo Narain, the two brothers of her husband, claiming a full interest in 
those plots, sold them to Lai Mata Din, the father of the appellants by two registered 
deeds of sale for Rs. 7,000 on tlie footing that each was entitled to a half share, 
i^oring the rights of Tulsa Kunwar who was admittedly no party to that transac- 
tion of sale. After the death of Tulsa Kunwar, Shyam Sundari made a claim 
against the purchaser for her third share in the property as the heir of her father, 
but as this was denied to her, she filed in March, 1922 a suit numbered as 20 of 
1922 in the Court of the Second Subordinate Judge, Kanpur, for the recovery of 
possession of her . third share in these two plots. 

' r > 

' But before this suit was filed certain matters transpired between Mata Din 
and the Kanpur Improvement Trust which have to be referred to because the agree- 
ment entered into on 15th December, 1921 between the Improvement Trust and 
Mata Din as a result of these negotiations and the steps taken by Mata Din in conse- 
quence thereof are relied on bv learned Counsel for tire appellant in support of the 
contentions raised by him in the appeal. It appears that there was a proposal for 
the acquisition of these plots by the Kanpur Improvement Trust, that the proposed 
acquisition was objected to by Mata Din and that the proposal was abandoned 
by the Improvement Trust as a result of the agreement entered into by Mata 
Din whereby he agreed to convey to the Trust 895.35 sq. yds. of land free of cost, 
in lieu of the betterment contribution, and also agreed to construct on the remaining 
part of the premises, shops and houses in accordance with plans approved by the 
Improvement Trust. The relevance of this agreement and of the constructions effec- 
ted by Mata Din in pursuance of the agreement we shall reserve for consideration 
later. 

The principal defence of Mata Din to the Suit No. 20 of 1922 was based on the 
allegation that Har Charan Lai was joint in status and in interest with'his two brothers 
and that on the former’s death without male issue tlie family property survived to 
the other two brothers. The trial Court found against the plaintiff-^hyam Sundari 
on this issue and dismissed her suit. She filed an appeal to the High Court and the 
learned Judge allowed her appeal. At the stage of the hearing of the appeal a claim 
was made by Mata Din that he was entitled to compensation for the buildings 
erected by him on the ground that he had effected improvements to the property 
(these being the shops and houses which he undertook to construct under the 
agreement with the Improvement Trust) bona fide and he rested his case in this regard 
on the tenm of section 51 of the Transfer of Property Act. The learned Judges, 
however, disallowed this claim for compensation. The claim to compensation for 
improvements effected had not been raised in the pleadings, nor urged in the trial 
Court and the learned Judges observed : 

“ No definite allegation of improvement of the property was raised lu his written statement. ^ No 
sum spent on the building was specified and there is very good reason, as we have said, to believe 
that Mata Din had rio buildmg on this land on the 1st December, 1921. We cannot for a mom^t 
believe that the building was finished by the 1st December, 1921. He had notice of the plaintiff’s 
claim by March, 1922, and if he went on ^ter getting notice of the plaintiff’s claim to finish the 
completion of the building he -was taking a risk ard he must accept the consequences, ” 
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flowing the appeal the learned Judges granted Shyam Sundari a decree for posses- 
sion of a third share of the plots specified in the lists attached to the plaint. That 
decree has now become final. 

When Shyam Sundari sought execution of this decree, there was again trouble 
raised by Mata Din and when she obtained joint formal possession of her third share 
of the property under the orders of the executing Court Mata Din filed an appeal to 
the High Court and the learned Judges held that Shyam Sundari was not entitled 
on the basis pf the decree which she had obtained in Suit No. 20 of 1922 to any 
specific portion of the land. All that she was entitled to, the learned Judges said, was 
to symbolical possession of the third of the plots 599 and 600 and that she ought to 
file a separate suit for partition in which this right of hers could be worked out. 

In pursuance of this finding and decree of the High Court, Shyam Sundari filed 
the suit out of which the present appeal arises — Suit No. 9 of 1939 — against the present 
appellante who are the sons of Mata Din, who had died in 1 933. The claim made 
in the suit was for determining the third share of the lands and for allotting the same 
to her and if there were buildings on such a plot the plaint prayed ' that they might 
either be given over to her or be permitted to be demolished by the defendants, with 
a further prayer that the plaintiff might be put in possession of her third share as 
ascertained. She also claimed the other usual reliefs of mesne profits and costs. 
Several defences were raised to this suit, some of which were obviously frivolous. 
Such, for instance, were the pleas that the suit was barred by limitation or by sec- 
tion 47 of the Civil Procedure Code or that she had lost title by adverse possession 
on the part of the defendants. The trial Judge .'overruled .these technical defences 
and held that her suit for the ascertainment and possession of a third share was main- 
tainable. But having so held, instead of granting her a decree' for a third .share of 
the plots to which she had obtained a right in Suit No. 20 of 1922, he granted her a 
decree for Rs. 2,620 as representing the third share of the price of the land in ques- 
tion. She was also granted a decree for Rs. 2,000 as her share of the materials on .the 
land at the date of the sale to Mata Din, hut ^fs portion of the decree was^oa appeal 
by the appellants, deleted by the learned Judges of the High Court and need not, 
therefore be considered. Her claim to the allotment in specie of a third share in the 
suit land was disallowed to her on the ground that Mata Din had constructed certain 
buildings on the land and that it was not possible to allot to her a third share in the 
land without interfering with the buildings and that for this reason the defendants — 
the appellants before us were entitled to the equity of requiring the plaintiff Shyam 
Sundari to sell her share to them or, in other words,'be compelled to take the' money 
value of the land in lieu of her share in it. Shyam Sundari appealed from this 
decree to the High Court, The appeal ,was allowed by the High Court which 
granted her a decree for a share of the property. The decree passed in favour of the 
respondent by the High Court runs in these terms : ' ' ' ' ' 

“A preliminary decreefor partition of the appellants’ 1 /3rd share in plots 599 and 600, area 1,122.99 
sq yards be passed and that it is hereby directed that the appellantshall be allotted in her share the 
land on which the least valuable constructions stand and that it shall be open to the respondents to 
remove theirconstructions from thesitc allotted in theappcllant’sshare, but ifthey do not, the appellant 
shall be entitled to take possession over them without any payment and shall become their owner.” 

It is the correctness of this decree for partition and possession that is challenged by 
the appellants who, as stated before, have obtained a certificate of fitness from the 
High Court. ' • 

The ground upon which the learned trial Judge considered that the defendants 
were entitled to this equity was that Mata Din had made the .constructions on thelandj 
being obliged to do so by reason of the agreement with the Trust and that he effected 
these improvements as a co-owner and not as trespasser and that in entering into 
an agreement with the Trust he did not act mala fide but to save the land in dispute 
for himself and his co-owners from being acquired by the Trust and that as Shyam 
Sundari did not assert her title before the construction started it would not be 
equitable to permit her to obtain a share in the land on which the new constructions 
stood and that it was within the jurisdiction of the Court trying" a partition suit 
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to .transfer to co-sharers at its market price tlie shares of others instead of dividing the 
property, and that as it was impracticable to divide the property without demoli^ing 
some at least of the constructions, the defendants were entitled to insist that'they should 
be permitted to purchase the third share of Shyam Sundari in the vacant land. In 
reversing this judgment, the learned Judges of the High Court held that the action 
of Mata Din in purchasing' the property was not bona fide. Mata Din had put for- 
ward, in the previous litigation — SuitNo. 20of 1922 — a defence based on section 51 
of the Transfer of Property Act and in that he failed. The agreement with the Trust 
was on 15th December, 1921 and Shyam Sundari’s SuitNo. 20 of 1922 was filed in 
March, 1922. It was, therefore, clear tliat whether or not the constructions were 
commenced before tire suit ^vas instituted, they were completed with knowledge of 
the claim of Shyam Sundari to which, as the Courts have now found, he had no 
defence. ' The agreement with the Trust could not justify Mata Din’s acdon 
because the Trust could not agree witli a person who was not the owner of the 
property to construct buildings on another’s property. It would have been open 
to Mata Din to have informed the Trust immediately he got notice of the claim of 
Shayam Sundari that only a 2/3rd share in tire site belonged to him, but he did not 
do sobut completed the constructions ignoring the claims of Shyam Sundari. They 
could not 'dierefore, take advantage of their own acts and conduct and plead ah 
equit)’^ based upon, their wrongful acts. On this line of reasoning the learned Judges 
held that there was no equity in favour of Mata Din and his heirs and hence passed a 
decree in faVour of Shyam Sundari in the terms wc have extracted earlier, 
o I r;i' " ' ' 

.,1. .Learned Counsel for the appellants, though he referred to the Partition Act,’ 
could not obviously rely upon it because the procedure adopted by the learned trial 
Judge was not one which was sanctioned by that enactment, viz., sale of the entire 
property, which is the subject of partition. He, therefore, urged before us that at 
the stage when Mata Din entered into the agreement with tlie Improvement Trust 
the position was that the interest of the co-sharers was in jeopardy and they ran the 
risk of losing the entire property by the same being acquired under the Land Acquit 
sition Act .and that by his act in entering into the agreement the co-owners had been 
saved the property now in dispute and that, in the circumstances, the agreement was 
one which was entered into bona fide and that he could claim an equity based on the 
coristructions erected in pursuance thereof. We do not see any substance in this 
ar^ment. If the property had been acquired under the Land Acquisition Act 
compensation at the market value with the solatium would have been provided and 
Shyam Sundari would have been entitled to a third share in that compensation. 
There is, therefore, no question of Mata Din salvaging something for the co-owners ; 
and on that ground being entitled to plead an equity based on such an act. Nor 
is there any substance in the argument derived from the analogy of improvements 
effected by co-owners or co-sharers, for admittedly Mata Din dealt with the property 
as full owner denying the claims of Shyam Sundari to a third share in the property. 
Virtually it would be seen that tlie equity pleaded is based on the principle underlying 
section 51 of the Transfer of Property Act, and as we have seen, the argument calling 
in aid this .provision of law had been urged before the High Court in the appeal 
against the decree in Suit No. 20 of 1922 and had been rejected for the reason we 
have extracted earlier, and these reasons clearly negative all bona fides in the construc- 
tion of these buildings. In tliese circumstances, we consider that the learned J udges 
were justified in treating the acts of Mata Din as those of a trespasser who, with 
notice of the claim of the true owner, had effected constructions on the property. 
It is obvious that in those circumstances he could claim no special equity based upon 
his having bona fide put common property to use and effect improvements on it. 
We consider, therefore, that the decree passed by the High Court is not open to 
objection and the appeal has accordingly to fail. 

' ' * ' . 

Before concluding, however, it is necessary to deal with a preliminary objection 

raised by learned Counsel for the respondent that the appeal had abated and that it 
ought to be dismissed tn limine on that ground. The decree passed in the case, .as 
would have been seen, was for partition and delivery of separate possession of a 
s c J— 2 
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l/3rd share in the two plots Nos. 599 and 600 of Sisamau, Kanpur in favour of Sh}"® 
Sundari and in the appeal filed by the heirs of Mata Din she was the sole respondent 
The High Court granted a certificate of fitness under Article 133 (1) (b) on 134 
September, 1957 and tlie appeal Avas declared admitted by the High Court on 274 
November, 1957 and thereupon under the relevant provisions of the Civil Procedure 
Code the appeal became pending in this Court. Shyam Sundari was stated to han 
died sometime in April, 1959 and thereafter the appellants took steps to implead is 
legal representatives. In the petition filed by the appellants for the purpose, they 
stated tliat the heirs of the deceased avere her husband and four sons, and it was pray 
cd Aat these might be impleaded as the legal representatives of the deceased. Th’ 
petition was granted. The substitution was made and the legal representatives 
were impleaded respondents have entered appearance and are contesting theappf^i 
and it is on their behalf that the prcluninar^’^ objection is being raised. In tit 
Statement of Case which these respondents filed in October, 1962, tliey took the pis 
that the appeal had abated since a son Kunwar Bahadur and a daughter Laxnii* 
bai of Shyam Sundari had not been brought on record as legal representatives wthln 
the time allowed by law. No allegation, however, has been made either suggesting 
that the appellants had not made diligent and bona fide enquiries regarding svho tht 
legal representatives of Shyam Simdari were or that they had any motive fraudulent 
or othenvise in not adding the son and the daughter in the array of legal representa- 
tives in their petition imder Order 22, rule 4, Cisdl Procedure Code. The question 
for consideration is whether when an appellant has impleaded heirs of the deceased 
respondent so far as kno^vn to him within the time allowed by law, but has omitted 
to bring on record some of the heirs, this omission results in the abatement of the 
appeal. 


As we shall point out presently, the question in such cases is whether the 
estate of the deceased is properly and sufficiently represented for the purpose of 
defending the appeal and ■whether, in law, the estate can be so represented even 
when some of the heirs are, without fraud or collusion, omitted to be brought on 
record. Before, however, examining this point, it -would be convenient to refer to 
and deal with the authorities relied on by Counsel for the respondent in support of 
his submission. Learned Counsel for the respondent relied on t^vo decisions of this 
Court — The Stale of Putijab v. J\'athu RanP and Ram Samp v. Munshi^ as leading to 
this result. In the first case the Govermnent of Punjab acquired certain parcels 
of land belonging to tsvo brothers L and A*” who refused to accept the compensation 
offered to them and applied to the Government to refer the dispute to arbitration. 
The matter was there^ter referred to arbitration under the Punjab Land Acquisi- 
tion (Defence of India) Rules, 1943 and an award was passed in favour of the brothers. 
The Government appealed against the award to the High Court and during the 
pendency of the appeal before the High Court one of the brothers died and no appli- 
cation was made for bringing on record his legal representatives -jvithin the time limi- 
ted by law. A preliminary objection ■svas raised to the hearing of the appeal by the 
surviving brotlier who claimed that the entire appeal had abated by reason of the 
legal representatives of the deceased brother not having been brought on record in 
time. The learned Judges of the High Court accepted this contention and dis- 
missed the entire appeal. The State of Punjab came up in appeal to this Court and 
this Court held that in the case of a joint decree the decree was indivisible and in 
such a case the appeal against one respondent alone cannot be proceeded udth and 
would have to be dismissed as a result of the abatement of the appeal against the decea- 
sed respondent for otherwise there would be two inconsistent decrees. This Court 
found that the brothers had made a joint claim and got a joint decree and it was that 
decree tvhich -was joint and indivisible that was being challenged in appeal before 
the High Court. The appeal of the State tvas dismissed. We do not see how ffiis 
decision helps the respondent but shall examine it after referring to the other decision 
of this Court on which the learned Counsel sought support. In Ram Samp v. Munshi^ 


, (I951)2S.CJ.637 :(196I}2MLJ (SC) S C.R. 636 : A.LR. 1962 S G 89 
! : (1961) 2 An.W.R. (S.G.) 182 : (1962) 2 2. (1963) 3 S.G.R.858:-^ I R. 1963 S.G. 
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here had been. a pre-emption decree and an appeal was preferred from it by the 
endees. One of the appellants died pending the appeal and his legal representatives 
^rere not brought on record. As the decree was a joint one and as part of the decree 
lad become final by reason of the abatement it was held that the entire appeal 
nust be held to have abated. The principle upon which these cases rest have no 
pplication to tlic case before us. The first of the above decisions was a case where a 
oint decree had been passed in favour of two individuals and that was challenged 
n the appeal before the High Court. It was common ground that the appeal 
igainst one of the joint decice-holders had abated owing to none of his legal 
■epresentatives having been impleaded widiin the time limited by law. There was 
Iierefore, none on tlie record who could represent tire estate of the deceased respon- 
ient. In such a case the only question that could arise would be whether the abate- 
ment which e.v concessis took place as regards one of the respondents should have effect 
partially, i.e., confined to tlie share of tlie deceased respondent as against whom the 
ippeal was abated, or whether it would result in the abatement of the entire appeal. 
Phis, it is obvious, would depend on the nature of the decree and the nature of the 
merest of the deceased in the property. If the decree is joint and indivisible, 
t would be apparent that the abatement would be total. It was precisely a question 
diis sort that was raised by jYathu Ram's case^. The other decision in Ram Sarup v, 
Munshi^ is also an illustration of tlie identical pidnciple, and that is the reason why 
this Court proceeded to consider elaborately the nature of the interest inter sc of the 
sendees who had filed the appeal. It is clear that in the appeal now before us no 
5uch question of partial or toal abatement arises. 

The case before us is entirely different. There was a decree in favour of Shyam 
Sundari — and that is the subject-matter of this appeal. The question is whether 
there has been abatement of the appeal against Shyam Sundari. Shyam Sundari’s 
heirs have been brought on record within the time allowed by law and the only ques- 
tion is whether the fact that two of the legal representatives of Shyam Sundari have 
been omitted to be brought on record would render the appeal ineompetent. This 
turns on the proper interpretation of Order 22, rule 4 of the Civil Procedure Code ; 

“4. (1) Where a sole defendant or sole surviving defendant dies and 

:hc right to sue survives, the Court on an application made in that behalf, shall cause the legal 
representatives ofthe deceased defendant to be made a party and shall proceed with the suit. 

4. (3) Where within the time limited by law no application is made under sub-rule (1), the suit 
shallabate ns against the deceased defendant. ” 

When this provision speaks of "legal representatives” is it the intention of the Legis- 
lature that unless each and every' one of the legal representatives of the deceased de- 
fendant, wherethese areseveral, is brought on record there is no proper constitution 
of the suit or appeal, with the result that the suit or appeal would abate ? The almost 
universal consensus of opinion of all the High Courts is that where a plaintiff or an 
appellant after diligent and bona fide enquiry ascertains who the legal representatives 
of a deceased defendant or respondent are and brings them on record within the 
time limited by law, theie is no abatement of the suit or appeal, that the impleaded 
legal representatives sufficiently represent tlie estate of the deceased and that a 
decision obtained with them on record will bind not merely those impleded bu^ 
the entire estate including those not brought on record. The principle of this rule 
of law was thus explained in an early decision of the Madras High Court in Kadir v. 
Muthukrishna Ajyar^. The facts of that case were that when tlie defendant died the 
ffist defendant before the Court was impleaded as his legal representative. The 
impleaded person raised no objection that he was not tlie sole legal representative of 
the deceased defendant and that there were others who had also to be joined. In 
these circumstances, tlie Court observed ; 

"In our opinion a person whom the plamtilF alleges to be thclegal represei.tative of the deceased 
defendant and whose name the Court enters on the record in the place of such defendant sufficiently 
represents the estate ofthe deceased for the purposes of the suit and in the absence of any fraud or 
collusion the decree passed in such suit will bind such estate If this were not the 


(1921) 2 S.CJ. 637 : (1961) 2 M.LJ. 
(S.G.) 182 : (1961) 2 An.W.R. (S.C.) 182 : 
(1962) 2 S.G.R. 636 : A.I.R. 1962 S,G. 89. 


2. (1963) 3 S.G.R. 858: A.I.R. 1963 S.G. 
53. 

3 . (1902) 12 M.LJ. 368: 1.L.R.26Mad. ?30, 
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it would, in no few c-wis, b; practically impoaible to secure a complete rcprcsentaliou of a 
dying pending a suit and it would be speciallvso in the case ofa Muhammadan party and there 
be no hardship in a provision of laiv by which a party dving during the pendency ofa suit, isiur 
represented for the purpose of the suit, but on’y for that purpose, bv a person whose name is enitrti 
on the record in place of the deceased party uider sections 365, 367 and 368 ofthe CudProcepEv 
Code, though such person may' be only one ofses-erallcgalrcprcsentatives or may not be the true tp. 
rcprescntatise.” 

This, in our opinion, correctly represents the law. It is unnecessary, here, 
sider the question tvhether the same principle would apply when the person adde^ 
is not the true legal representative at all. In a case tvhere the person brought oj 
record is a legal representative we consider that it would be consonant uath jushci 
and principle that in the absence of fraud or collusion the bringing on record of sucht 
legal representative is sufficient to prevent the suit or the appeal from abating, tu 
have not been referred to any principle of construction of Order 22, rule 4 
law yvhich would militate against tliis view. This view of the law ■was approve an 
folloyved by Sulaiman, Acting C.J., in Muhammad Z^^Jarya}) Khan v. Ahdul Raz^l 
Khan^. A similar \'icw of the la^v has been taken in Bombay — see Jehrabi Sadulw *<?• 
Mokasi v. BismiUahi Sadruddin Kkaji- — as also in Patna — see Lilo Sonar v. 

Sahu^, and Shib Dutta Singh v. Sheikh Karim Bakhas^, as well as in Nagpur A '• 
Bahi V. R.B. Bansilal Abirchand Firm, A^agpur^. The Lahore High Court has 'O 
accepted the same ■^new of the law — see Adst. Umrao Begum v. Rehmat Illaht . 
are, therefore, clearly of tlie opinion that the appeal has not abated. 

The next question is about the effect of the appellant having omitted to 
tyvo of the heirs of Shyam Sundari, a son and a daughter who admittedly , 
interest in the property, and the effect of this matter being brought to the notice or 
Court before the hearing of the appeal. The decisions to which we have referre 
as well as certain others have laid down, and we consider this is also correct, 
though the appeal has not abated, when once it is brought to the notice ot 
Court hearing the appeal that some of the legal representatives of the decease 
respondent have not been brought on record, and the appellant is thus made 
of this default on his part, it would be his duty to bring these others on record, s 
that the appeal could be properly constituted. In other words, if the 
should succeed in the appeal it would be necessary for him to bring on record tn 
other representatives whom he has omitted to implead originally. The resu 
of this would be that the appeal svould have to be adjourned for the purpose o 
making the record complete by impleading these two legal representatives whom 
appellant had omitted to bring on record in the first instance. This is the c(mrs 
which we would have followed but we had regard to the fact that the suit out oi w ic ^ 
this appeal arises was commenced in 1939 was still pending quarter of a cen ry 
later and having regard to this feature we considered that unless we were sata e 
that the appellant had a case on the merits on which he could succeed, it worn no 
be necessary to adjourn the hearing for the piupose of formally' bnn^ng on , 
the omitted legal representatives. We thereTore proceeded to hear the appea a 
as we were satisfied that it should fail on the merits ^ve did not think it necessary 
*^make the record complete. 

The appeal fails and is dismissed with costs. 

V.K. 


Appeal dismissed. 



[] Dfeo ktJER V. she6 PRASAD SINGH (Sarkor, J.). 

- , THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — A. K. Sarkar, M. Hidayatuleah and Raghubar Dayal, JJ. 
Deo Kuer and another . • Appellants*^ 

V. ' 

Sheo Prasad Singh and others . . Respondents. 

Specific Relief Acl (I of 1877), seclioti 42, Proviso — Applicability — Properly standing attached under section 
145, Crtmmal Procedure Code {V of 1908) — Suit for declaration of title — Competauy— Plaintiff if bound to ask 
for further relief of delivery of possession . 

In a suit for declaration oftitlc to property filed when it stands attached Under section 145, 
Criminal Procedure Code, it is not necessarv to ask for the further relief of delivery of possession. The 
fact if it be so, that the Magistrate holds possession on behalf of the party whom he ultimately finds' to 
have been in possession is irrelei’ant. The properly was m cuslodia legis and it was not necessary 
for the plaintiff in a suit for declaration of title to such properly to ask for possession as the 
defendant was not in possession and not in a position to deliver possession to the plaintiff. A suit for 
mere declaration of title is competent in the circumstances. 

Dukhan Ram v. Ram f'anda Singh, A I.R. 1961 P.at. 425, overruled. 

Appeal from the Judgment and Decree dated 26tli September, 1957 of the 
Patna High Court in Appeal from Original Decree No. 253 of 1949. 

Sarjoo Prasad, Senior Advocate (R. C. Prasad, Advocate, with him), for 
Appellants. 

A. V. Viswanatha Sastri, Senior Advocate (D. Goburdhm, Advocate, witli him), 
for Respondents Nos. 1 to 4 and 6. 

The Judgment of the Court was delivered by 

Sarkar, J. — ^This appeal arises out of a suit brought by the appellants in 1947 
for a declaration that the defendants first party had acquired no right or title to a 
property under certain deeds and that the deeds were inoperative and void. The 
suit was decreed by the trial Court but on appeal by the defendants first party to the 
High Court at Patna that decree was set aside. The High Court having granted a 
certificate of fitness, the appellants have brought the present appeal. The defendants 
first party have alone contested the appeal and will be referred to as the respondent. 

The High Court held that as the appellants ^vere not in possession of the pro* 
petty at the date of the suit as found by the learned trial Judge and tlie respondents 
were, their suit must fail under the proviso to section 42 of the Specific Relief Act 
as the appellants had failed to ask for the further relief of recovery of possession from 
the respondents. In tliis view of die matter die High Court did not consider the 
merits of the case. The fact however was that at the date of the suit the property 
wets under attachment by a Magistrate under powers conferred by section 145 of 
the Code of Criminal Procedure and was not in the possession of any party. 
This fact was not noticed by die High Court but the reason why it escaped 
the High Court’s attention does not appear on the record. 

The only point argued in this appeal was whether in view of the attachment, the 
appellants could have in their suit asked for die relief for delivery of possession to 
them. If they could not, the suit would not be hit by the proviso to section 42. The 
parties seem not to dispute that in the case of an attachment under section 1 46 of 
the Code as it stood before its amendment in 1955, a suit for a simple declaration 
of title without a prayer for delivery of possession is competent. The respondents 
contend that the position in the case of an attachment under section 145 of the 
Code is different, and in such a case the Magistrate holds possession for the party 
who is ultimately found by him to have been in possession when the first order under 
the section was made. It was said that a suit for declaration of title pending such 
an attachment is incompetent under the proviso to section 42, unless recovery of 


♦G.A.No. 329 of 1962. 


8th April, 1965. 
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possession is also asked for. It appears that the attachment rmder section 145 in 
the present case is still continuing and no decision has yet been given in the proceed- 
ings resulting in the attachment. 

In our view, in a suit for declaration of title to property filed when it stands 
attached under section 145 of the Code, it is not necessary to ask for the further relief 
of delivery of possession. The fact, if it be so, that in the case of such an attach- 
■ ment, the Magistrate holds possession on behalf of the party whom he ultimately 
finds to have been in possession is, in our opinion, irrelevant. On the question how- 
ever whether tlie Magistrate actually does so or not, it is unnecessary to express 
any opinion in the present case. 

The authorities clearly show that where the defendant is not in possession and 
not in a position to deliver possession to the plaintiff, it is not necessary for the plain- 
tiffin a suit for a declaration of title to property to claim possession : see Sunder Singh 
Mallah Singh Sanatan Dharam High School Trust v. Managing Committee, Sunder 
Singh Mallah Singh Rajput High SchooT. Now it is obvious that in the present case, 
the respondents were not in possession after the attachment and were not in a posi- 
tion to aeliver possession to the appellants. The Magistrate was in possession, for 
whomsoever, it does not matter, and he was not of course a party to the suit. It is 
pertinent to observe that in Nawab Humayun Begam v. Nawab Shah Mohammad Khan°, 
it has been held that the further relief contemplated by the proviso to section 42 
of the Specific Relief Act is relief against the defendant only. We may add that in 
K. Sundaresa Iyer v. Samajana Sowkiabil Virdhi Nidhi, Ltd.^, it was held that 
it was not necessary to ask for possession when property was in custodia legis. There 
is no doubt that property under attachment under section 145 of the Code is in 
custodia legis. These cases clearly establish that it was not necessary for the appel- 
lants to have asked for possession. 

In Dukhan Ram v. Ram Handa Singh^, a contrary view appears to have been taken- 
The reason given for this view is that the declaratory decree in favour of the plaintiff 
would not be binding on the Magistrate and he was free in spite of it to find that 
possession at the relevant time was with the defendant and deliver possession to 
him. With great respect to the learned Judge deciding that case, the question is not 
whether a declaratory decree would be binding on the Magistrate or not. The fact 
that it may not be bindmg would not affect the competence of the suit. The suit 
for a declaration without a claim for the relief for possession would still be com- 
petent in the view taken in the cases earlier referred to, which is, that it is not neces- 
sary to ask for the relief of delivery of possession where the defendant is not in posses- 
sion and is not able to deliver possession, which, it is not disputed, is the case when the 
property is under attachment under section 145 of the Code. We think that Dukhan 
Ramis case^, had not been correctly decided. We may add that no other case taking 
that view was brought to our notice. 

For these reasons, we hold that the suit out of which this appeal has arisen was 
competent. We, therefore, allow the appesil but as the merits of the case had not 
been gone into by the High Court, the matter must go back to that Court for decision 
on the merits. The appellant will get the costs here and below. 

K.S. Appeal allowed. 


1. (1938) 1 M.LJ. 359 : L R. 65 I.A 
106. 

2. (1943) 2 M.L J. 76 : A.I.R. 1943 P.C. 94. 


3. I L R (1939) Mad 986. 

4. A.I.R 1961 Pat. 425. 
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Ij JAGDiSH PRA^Af) V. STATE OF U. p. (Sarkar, i.). 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present A. K. Sarkar, Raghubar Dayal and R. S. Bachawat, JJ. 
Jagdish Prasad • • Appellant* 

V. 

The State of Uttar Pradesh .. Respondent. 

Prevention ofFood Adulteration Act {XXXVII of 1954), section 16 {l)~Constniction—Secoiid offence 
entailing heavier punishment — If should be of same kind as first. > 

The words ‘ second offence ’ in sub-section (1) of section 16 of the Prevention ofFood Adultcra* 
tion Actmustmean,anyactwhichisanoffenccundcrany oftheclauscsinthc sub-section which has 
been done later in point oftime after a conviction for an offence under the Act, no matter ^vhcthc^ the 
acts or omissions constit uting the two offences arc of the same type or not. 

Appeal by Special Leave from the Judgment and Order dated 10th November, 
1964 of the Allahabad High Court in Criminal Revision No. 2097 of 1963. 

B. C. Misra, Advocate, for Appellant. 

0. P. Rana, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Sarkar, J. — ^This appeal raises a question of construction of sub-section (1) 
of section 16 of the Prevention of Food Adulteration Act, 1954. The sub-section 
in providing for punishment for breaches of the Act states, “ for a second offence, 
with imprisonment for a term which may extend to two years and witli fine ”. In 
respect of the first offence it provides for a smaller sentence. The question is whether 
the appellant was liable to punishment for a second offence. The order of this 
Court granting leave to appeal confined it only to tliat question. 

It appears that on an earlier occasion the appellant kept foodstuffs for sale in a 
container without covering it as required by sub-rule (3) of rule 49 of the Rules made 
under the Act and was thereupon convicted under section 16 and sentenced to a 
fine of Rs. 40 as for a first offence. This time he has been convicted for selling food- 
stuff which had been coloured with a dye the use of which was prohibited by rule 28 
of the same Rules. 

Learned Counsel for the appellant stated that the present was not a second offence. 
If we have understood his arguments correctly, and we confess to some difficulty 
in understanding them, he said that the second offence contemplated is an offence 
constituted by the same kind or type of act for which he had been convicted under the 
Act on an earlier occasion. According to him, if tlie present conviction was for keep- 
ing foodstuff intended for sale in a container not covered as required by sub-rule 
(3) of rule 49, then only it would have been for a second offence, but as the convic- 
tion in the present case was for selling foodstuff coloured with prohibited dye, it 
was not for a second offence. 

This contention does not seem to us to be acceptable. The real question is. 
What do the words ‘ second offence ’ mean ? Learned Counsel for die appellant 
referred us to Webster’s New World Dictionary where one of the meanings of the word 
‘ second ’ has been stated to be ‘ of the same kind as anodier ’. That meaning can- 
not be attributed to that word in the sub-section. It increases the penalties as die 
offences are ‘ first ’, ‘ second ’ or ‘ diird ’. Thus it states, “ for a third and subsequent 
offences, with imprisonment for a term which may extend to four years and with 
fine ”. The word ‘ subsequent ’ makes it clear that the words ‘ first ' second ’ and 
‘ third ’ were intended to indicate things happening one after another in point of 
time. Sub-section (2) of section 16 also leads to the same conclusion. It says, “If 
any person convicted of an offence under this Act commits a like offence after- 
wards ”, the subsequent conviction and the penalty imposed with his name and 
address may be published in a newspaper at his expense. The word ‘ afterwards ’ 

\ — ■ ' ■■ ■ ■ . 
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clearly indicates that tlic statute ^vas contemplating offences committed subsequen* 
tly and was indicating a sequence of time. In die dictionary to •ivliich learned Counsel 
referred, tlie meaning on %vhich he relics is illustrated by the following sentence, 
“ There has been no second Shakespeare ”, It seems plain to us that the meaning 
conveyed by the tvord ‘ second ’ in this sentence cannot be attributed to the ^vord 
‘ second ’ as used in the sub-section. 


Then as regards the ^vord ‘ offence ’ in the expression ‘ second offence ’ 
we find no justification for confining it to an offence constituted by the same type oi 
kind of conduct as the previous offence. The sub-section does not say“secom 
offence ” of the same type ; the latter words are not there. The object of the sub- 
section clearly is to prevent repetition of offences. That is why for the offence subse- 
quently committed a heavier sentence is provided. We cannot imagine wha1 
object tvould have been served by seeking to stop the repetition of the same type o 
conduct only. The Act no doubt intends to prevent the doing of -various acts fa) 
punishing them. That object is better served by imposmg a heavier pendty wher 
a person repeats any of such offensive acts. The gravamen of the charge of a seconc 
offence is the repetition of any offence under the Act and not the repebbon of one ol 
the various types of offences mentioned in it. Any mt^retabon ivhich ivould not 
carrv out tlie object of die Act would be unnahnal. ^Ve, dierefore, think that the 
words ‘ second offence ’ mean any offence under the Act committed by a person after 
his conviction earlier for any one of the offences punishable under the Act, 

It was said that it would be strange if the Act intended to impose a heavier 
punishment for a second offence which might be of a trivial nature while the first 
offence which might have been of a serious nature entailed a lighter punishment. 
This contention is fallacious. There is no foundation in the Act for distinguishing 
bebveen trivial and serious offences, for the Act provides the same punishment for 
each offence under it. If the punishment is die same, it would follow that the statute 
considered them to be of the same seriousness. The iveakness of this argument will 
further appear if we consider a case where the first offence ivasof-ivhat is called a 
trivial nature and the second, of a serious nature though constituted by different 
acts. It would be equally strange if the Act in such a case contemplated the 
same punishment for the subsequent and serious offence as ivould be the case if 
the subsequent offence was not a ‘ second offence ’. This contention lends no 
support to the interpretation suggested by learned Counsel for the appellant. 


Learned Coimsel then said that the word ‘ offence ’ has to be understood 
as defined in section 2 (38) of the General Clauses Act, 1897, and therefore means 
any act or omission made punishable by any law for the time being in force. If we 
substitute this^ definibon for the word ‘ offence ’ in the provision now under consi- 
deration, it wiU rnean an act made punishable by the law. That law must be the 
present Act. This does not assist learned Counsel’s contention at all ; it really 
goes against him. 

The word ‘ offence ’ no doubt, refers to an offence xmder the Act. It cannot 
possibly mean any offence under any other Act. This vdew has invariably been 
taken in all the cases which have been cited to us ; see Ct^< Board, Saharatipur v. 
Abdul Wahid^, and Chuttan v. State^. In re Anthers^, it was said ; 


“ Where the Legislature passes a statute and imposes a penalty ofSO/ fora first offence, it must 
mean, in the absence of express words to the contrary, that tlie conviction for the first offence must 
be under that Act, and the second conviction under the same Act; if it were otheru ise, it would 
be idle to introduce the warning of a lower penalty for the first offence, and to impose a higher 
penally for the second 


This case supports our interpretation of the words ‘ second offence ’ based on the 
object of the Act. 

' Learned Counsel for the appellant no doubt agrees that the second offence 
must refer to an offence under tiie Act but he says that since it ^vould amount to 
adding the words ‘ under the Act ’, it would justify the addition of further ^vords 


1. A I.R. 1959 All. 695. 

2. A.I.R. 1960 All. 629. 


3. (1889) L R. 22 Q..B.D. 345, 349. 
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implying that the second offence had to be of the same tyjje as the first. This is a 
wholly unfounded contention. The offence contemplated in the expression ‘ second 
offence ’ has to be under the Act because tliat arises from the object of the Act 
and, as we shall later show, from the necessary implication of the structure of the 
sub-section. There is no such reason to confine the second offence to an offence of 
the same type. 

We have so far been dealing only with that portion of sub-section (1) of section 
16 which concerns the penalty for the second offence. Considering the sub-sfection 
as a whole we find that it supports the interpretation of the expression ‘ second 
offence ’ which has appealed to us. It says that if any person does any of the acts 
mentioned in clauses (a) to (g) in it, he shall be punishable for the first offence with 
a certain penalty, for the second offence with a higher penalty and for the third a 
still higher penalty. It is clear that the acts or omissions mentioned in the different 
clauses constitute offences for which- the penalties are provided. From this structure 
. of the sub-section the implication necessarily arises that the penalties were imposed 
for offences under the Act only. Now clause (a) deals with a person importing, 
manufacturing for sale, storing, selling or distributing any article of food in contra- 
vention of the provisions of the Act or of any rule made thereunder. This clause 
contemplates the breaches of various provisions of the Act and the Rules, which are 
numerous. It covers various types of conduct, act or omission, each of which is 
punishable and each of which is, therefore, an offence. Turning next to that part 
of the sub-section which prescribes penalties, we find it provides increasing degrees 
of punishment for the second offence and the third and subsequent offences. It 
follows that an offence contemplated in this part of the statute-^and with it we are 
now directly concerned — ^would be constituted by any of the acts which would come 
within clause (a) and likewise widiin all the other clauses following it. We have 
pointed out that the acts and omissions contemplated there are of diverse kinds. 
The words “ second offence ” must, therefore, mean any act which is an offence 
under any of the clauses in the sub-section which has been done later in point of time 
after a conviction for an offence under the Act, no matter whether the acts or omis- 
sions constituting the two offences are of the same type or not. The appellant must, 
therefore, be held to have committed the second offence within the meaning of the 
sub-section on the present occasion and was liable to have the heavier punishment 
awarded to him. The sentence awarding such punishment is unexceptionable. 

The appeal fails and it is hereby dismissed. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present A. K, Sarkar, K. Subba Rao, M. Hidayatullah and J. R. 
Mudholkar, JJ. 

Mahadev Sharma and others . . Appellants* 

V. 

The State of Bihar (In both the Appeals) . . Respondent, 

Penal Code {XLV of 1860), sections 302 read with 149 — Conviction for offences under — Charges under 
sections l47 and l4&~Jf essential. 

Charges under sections 147 and 148 of the Penal Code are not necessary before conviction 
under section 302 could be made with the aid of section 149 of the Code. It may be useful to add a 
charge under section 147 and section 148 with charges under other sections of the Penal Code read 
with section 149, but it is not obligatory to do so. The ingredient of section 143 are implied m 
section 147 and the ingredients of 147 are implied when a charge imder section 149 is included. 
There can be proof under section 149 ofthe existence of an Unlawful assembly, of the common object 
-and of the part played by the unla-wful assembly or any of its members, same as under section 143 or 
section 147 or section 148. 
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T, lliional chanKCs under these sections to guard against failure of the charge for an 

Tlrerc ma/ be add.l.onal be regarded as conditions precedent. 

„(r»«ro.d , he Judgment and Order dated 30th August 

GoyernienfSppeal No. 33 oflOSSand Crnnmal 

iir jrr l. _ 

K K Sinha, Advocate, for AppeUants (In GnA. No. 3 of 1 )• 

P. Zl Advocate, for Respondent (In both the Appeals). 

, The Judgment of p^^lfbyline persons, who have been convicted 

Social Leavers limited to one question 

undeVsection 302/149 Indian Pena^^^^^ convicted under the above 

of law, namely, charged and convicted under section 147 or section 148 

■sections when *ey were ^t h judgment under appeal that there 

of the Indian Penal Code^ this Joint in the High Court at Patna and the appeals 
was a difference of ° sed of by a Full Bench which held that charges under 

in the Higb Comt we dwp necessary before conviction under section 302, 
sections' 147 and ^ could be made with the aid of section 149, Indian Penal Code. 

Indian Pena o , ^ 

■ In view ot tne nm . related to some of 

stated. The p^son who^los^^^^^^^^^^ In 1955 one Ajablal 

the accused Pc of the present accused were prosecuted but were acquitted. 

was murdered and so murdered and some_ of the prosecution 

Subsequently, on charged with that offence. At the time of the ^ud^ent 

^vitnesses m th ^ j, 1962) an appeal was pending in the Patna High Court 

“aS eSSoi. ofthJ aeJud in that casa. 

The present occurrence took place on 24th April, 1958. The prosecution 
' ^^L? Misari was going in the morning to call labourers when he was attacked 

case IS that Misari was going s ^ 

by the Z02, Indian Penal Code. The appeUants were 

S reSiveTund^^^^ tection 302/149 and 302/34, i Indian Penal 
Sidf ^The Additional Sessions Judge, Monghyr, convicted three of the appdtois 
^ ^'tv. thp rharees sentencing them to imprisonment for life on the first charge 
oolv t£ rSSg a “used were acquitted. Appeals by those who were con- 
victed and by the State Government against the acquittal of the others were h^ 

’ 4 ftn/were disoosed of by the common judgment now under appeal. The 

together a Government was allowed and that of the three convicted accused 

As a resVu all the original accused were convicted under section 
302/fX InLn^enal Code, and were sentenced to imprisonment for life. During 
tVi VipoAncr of the appeals a point was raised by the State Counsel m the appeal by 
t StetSt ^ tS wi bVd inasmuch as no charge under section 147 or sechon 
1 4R h?d been framed The Divisional Bench thinking that the pomt nught benefi 
4. clJc.3 allowed it to be ijbed hut reared “ “Jf 

Bench in view of an earlier decision on this pomt with which they did pot a^ • 
Tbf. Fi 11 Bench overruled the earlier decisions and came to the conclusion that k 
not nblwatorv for the validity of the conviction under section 302/149, Indian 
SafcoSE Sarge underVection 147 or section 148 should have been framed 
and a conviction under those sections recorded. 

The charges against the appellants were as follows 
'. .< jt',,,, —That, you on or about the 24th April, 1958 at 7 a M. at village Jhanjhra ^ ^ Parbattaj 

A inrfMonghvr wire members of unlaivful assembly, ^med with gnn, bhala and chhura (d^g ) 
district Mongliw, jjjj caused such bodil) J , 

in prosecution , caused his death, the offence punishable under section 302, Indian , 

'S,S'“‘d & •« seciion 149/302 of ih. B«> 
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"That you, on or about the 24th April, 1958 at? a.m. at village Jhanjhra, P.S. Parbatta, 
district Monghyr, in furtherance of the conunon intention of you all caused the death of Misari 
Sharma, intentionally and knowingly, and thereby committed an offence punishable under section 
302/34 of the Indian Penal Code, and within my cognizance and I hereby direct that you- be tried 
by the said Court on the said charge.” 

No charge under section 147 or section 148 was framed and the question is whether 
the .conviction under section 302/149, Indian Penal Code, could legally, be recorded 
in the absence of such a charge or charges. Mr. S. P. Verma has brought to our 
notice the earlier unreported decisions of the Patna High Court which were consi- 
dered and overruled by the Full Bench and has contended that they were correct 
and the judgment under appeal is erroneous. 

Section 149 occurs in r’lapter VIII of the Indian Penal Code which deals 
wth offences against the public tranquillity. That Chapter consists of twenty-one 
sections and most of them are concerned witli assemblies which are a danger to 
public peace. Such assemblies are designated unlawful assemblies and the punish- 
ment for membership varies in severity according as the assembly only menaces 
Ae public peace or actually disturbs it. The scheme of the Chapter may now be 
examined. 

Section 141 defines an unlawful assembly as an assembly of five or more persons 
the -common object of which is inter alia to commit an offence. There ' are five 
clauses which describe the many kinds of common objects which render an assembly 
unlawful. These clauses need not be reproduced here for nothing turns on them in 
the present case. Here we are concerned with the offence of murder and according 
to the charge the common object of the accused who had formed themselves into 
an assembly was to commit the murder of Misari, This common object has been 
held proved and there can tlius be no question that this was an unlawful assembly. 
Continuing again with the scheme of the Chapter, we next see that section 142 
says that a person is considered to be a member of an unla\vful assembly, if, being 
aware of facts which render any assembly an unlawful assembly he intentionally 
joins that aissembly or continues in it. A mere membership of an unlawful assembly 
is punishable under section 143. Under the next section heavier punishment is 
awardable to a person who joins an unlawful assembly armed witlr a deadly weapon 
or with anything which used as a weapon of offence is likely to cause death. Section 
145 next provides for a similar higher punishment for a person who joins or continues 
in an imlawful assembly knowing that it has been ordered to disperse. These 
sections make membership as such of an unlawful assembly punishable, though in 
varying degrees. 

Section 146 then defines the offence of rioting. This offence is said to be 
committed when the unlawful assembly or any member thereof in prosecution of 
the common object of such assembly uses force or violence. It may be noticed here 
that every member of the unlawful assembly is guilty of the offence of rioting even 
though he may not have himself used force or violence. There is thus vicarious 
responsibility when force or violence is used in prosecution of the common object 
of the tmlawful assembly. The next two sections prescribe punishment for the 
offence of rioting. Section 147 pimishes simple rioting. Section 148 punishes 
more severely a person who commits the offence of rioting armed with a deadly 
weapon but tire section makes only a person who is so armed liable to higher punish- 
rnent. Section 149 then creates vicarious responsibility for other offences besides 
rioting. The section provides as follows ; — 

"149. Every member of unlawful assembly gutlly of offence committed in prosecution of common object.— 
If^ offence is committed by any member of an unla^vful assembly in prosecution of the common 
object ofthat assembly or such as the members ofthat assembly knew to belikely to be committed in 
prosecutionofthatobject, every person who, at the time of the committing of that offence, is a 
member of the same assembly, is guilty of th.it offence. ” 

For the application of the section there must be an unlawful assembly., Then if 
an offence is committed in prosecution of the common object of that assembly 
or is such as the members of the unlawful assembly know to be likely to be committed 
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tlicrh. whoever is member of tliat assembly at the time the offence is committed is 
guilty. The remaining sections do riot help in the present discussion. 

This being tlic scheme, is it obligatory to charge a person under ,section _147 
or section 148 before section 149 can be utilized ? Section 149 does not state this to 
Ke a condition precedent for its o,wn application. No other section prescribes 
'^ri.nrocedure. Sections 146 and 149 represent conditions under which vicarious 
liability arises for the acts of others. If force or Violence is used by a m^ber in 
Ac rirosecution of the common object of the unlawful assembly eve^ member of 
tl e Scmbly, is rendered guilty of the offence of notmg and is punishable for that 
oSicc und& section 147. The offence of noting must of coursfe, occur when 
mS^bers are charged wiA murder as the conmion object of the unlawful assembly. 

148 creates liability on persons armed wiA deadly weapons and it is a distinct 
SSce. ' It need not detain us. If a person is not charged under section 147, it 
dots not mean diat section 149 cannot be used When an offence (such as murder) 
k rommitted in prosecution of the common object of the unlawful assembly or the 
offiricc is one which the members of the assembly knew to be likely to be, committed 
in orosecution of Ae common object, individual responsibility is replaced by vicarious 
resDonsibility and every person who is a member of the unlawful assembly at the 
time of Ae committing of the offence becomes guilty. It is not obligatory to charge 
a person under section 143, or section 144 when charging him with section 147 or 
* section 148. Similarly, it is not obligatory to charge a person under section 143 or 
section 147 when charging him for an offence with the aid of section 149. These 
sections are implied. It may be useful to add a charge under section 147 and section 
148 with charges under other offences of the Penal Code read with section 149, 
but it is not obligatory to do so. A person may join an unlawful assembly and be 
guilty under section 143 or 147- or 148 but he may cease to be its member at the 
time when the offence under section 302 or some other offence is, committed. He 
'would not in that event be liable for the other offence for section 149 would not 
apply to him. The present case is not of Aat kind. 


The fallacy in Ae cases which hold Aat a charge under section 1 47 is compulsory 
ririses because they overlook that the ingredients of Section 143 are 'im'plied ’in section 
147 ' arid the ingredients of section 147 are implied when a charge under section 1^9 
is included. An examination of section 141 shows that Ae common object which 
Veriders an assembly unlawful may involve Ae use of criminal force or show of 
criminal force, the commission of mischief or criminal trespass or other offence, 
or resistance to Ae execution of any law or of any legal process. Offences under 
sections 143 and 147 must always be present when the charge is laid for an offence 
like murder with the aid of section 149, but Ae other two charges need not be 
framed separately unless it is sought to secure a conviction under them. It is thus 
Aat section 143 is not used when the charge is under section 147 or section 148, 
and section 147 is not used- when Ae charge is under section 148. Section 147 
may be dispensed with when Ae charge is under section 149 read with an offence 
under Ae Indian Penal Code. 


' The charges ’Aat ,are frariied against Ae appellants and which we have reprodu- 
ced earlier, contain hll the riecessary ingredients to bring home to each member 
of the 'unlawful assembly the offence of murder with the aid of section 149. The 
prosecution has proved the existence of an unlawful asseiribly, its common object 
which was riuirder of Misari arid Ae membership of each of the appellants. "Nothing 
more was necessary. Of course, if a charge had been framed'under section 147 or 
section 148 and that charge had failed against any of the accused then section '149 
could not have'been used against him. The area which is coriunon to sections 147 
and 149 is the'substratum bn which different degrees of liability are ‘built and Acre 
cannot be a conviction with the aid of section 149 when Acre is no evidence of such 
substratum. It is quite a different thing to say that to lay down this substratuiU 
brie must frame first a charge under section 143, then a charge tihder section 147 
and 'then a charge under Section' 149. The last named section is not dependent 
dh the 'others because the others are 'implied in circumstances in which section 149 
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is used. There can be proof under section 149 of the existence of an unla^yful 
assembly, of the common object and of the part played by the unlawful assembly 
or any of its members, same as under section 143 or section 147 or section 148. 
There may be additional charges under tliese sections to guard against failure of 
the charge for an offence read wtli section 149 but the other charges cannot be re- 
garded as condition precedent. 

We agree with the conclusion of the Full Bench and tlierefore confirm the 
judgment under appeal. Tlie appeals \vill be dismissed. 

K.S Appeals dismissed, 

’HE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present : — A. K. Sarkar, M. Hidayatuelah and V. Ramaswaju, JJ. 
Mohammed Mahmood and another . . Appellants* 

V. 

Tikam Das and another . . Respondents. 

Madhya Pradesh AceommodalionConirol Act {XLI of 1961), sections (1) and 15 {5) — Question whether 
sub-letting was lawful and sub-tenant was after termination of main tenancy entitled to be treated as direct tenant — 
Competenry of Civil Court to decide. 

On June 25 and 26, 1962, (after the landlord and tenant had by consent obtained a decree for 
ejectment) the appellants who were occupying the premises as sub-tenants under the tenant served 
notices on the landlord under section 15 (2) ofthc Madhj'a Pradesh Accommodation Control Act 
(1961) which had come into force on 30th December, 1961, claiming that as the tenant had sub-let 
the premises to them before the Act came into force with consent of the landlord, they had become his 
dire'ettenants imder section 16 (2) of the Act, and on 28th June, 1952, filed a suit against both the 
landlord and tenant in a civil Court claiming a declaration that they had in the circumstances 
become direct tenants of the premises under the landlord. The landlord sent on 30th June 1962, a 
reply to the notices sent by the appellants in which he denied that the sub-letting by the tenant had 
beenwithhisconsentorsvaslawful. On a question whether in vnew of section 45 (1) a civil Court 
was competent to entertain the appellants’ suit, 

fleZd : The Rent Controlling Authorities had the power to decide whether the sub-letting was 
lawful and no Civil Court svas competent to entertain it. 

If in spite of the consent decree for ejectment the appellants had any right tmder the Act to a direct 
tenancy under thelandlord, they had a right tomovethe Rent Controlling Authority within the 
period mentioned for a decision of the question that the sub-lctting to them was lawful. The failure 
of the landlord to apply under section 15 (3) would not affect the question. 

Such a suit cannot be said to be one relating to title to the tenanted premises which the civil Court 
will be competent to entertain tmder section 45 (2) of the Act. “Titleto any accommodation” in 
section 45 (2) refer to any right or interest in the property e.\isting otherwise that under the Act, 
section 45 (2) does not make it competent for the civil Court to decide the dispute as to the lawful- 
ness of the sub-letting. 

Appeal by Special Leave from the Judgment and Decree dated 27th October, 
1964, of the Madhya Pradesh High Court in Second Appeal No. 240 of 1964. 

B. Sen, Senior Advocate {M. S. Gupta, Advocate, with him), for Appellants. 

S. T. Desai, Senior Advocate (A. G. Ratnaparkhi, Advocate, with him), for 
Respondents. ' 

The Judgment of the Court was delivered by 

, Sarkar, J. — The first respondent Tikam Das had let out a house in the city of 
Jabalpur to the second respondent Surya Kant Naidoo. Sometime in 1961 Tikam 
Das, herein referred to as the landlord, served a notice on Surya Kant, herein 
referred to as the tenant, terminating the tenancy and later in tlie same year filed 

4tb May, 1955. 
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a suit in a civil Court against the latter for ejectment. On 23rd June, 1962, by 
consent of parties, a decree for ejectment was passed in that suit in favour of the 
landlord against the tenant. The appellants who were occupying the premises 
as sub-tenants under the tenant had not been made parties to the suit. 

On 25th and 26th June, 1962, the appellants served notices on the landlord 
under section 15 (2) of the Madhya Pradesh Accommodation Control Act, 1961 
which had come into force on 30th December, 1961, claiming that as the tenant 
had sub-let the premises to them before the Act had come into force with the consent 
of the landlord, they had become his direct tenants under section 16 (2) of the Act 
and on 28th June, 1962, the appellants filed a suit against both the landlord and 
the tenant in a civil Court claiming a declaration that they had in the circumstances 
become direct tenants of the premises under the landlord. On 30th June, 1962, 
the landlord sent a .reply to the notices sent by the appellants in^which he denied 
that the sub-letting by the tenant had been with his consent or was lawful. It' does 
not appear that the landlord had put his decree in execution for' evicting 
the appellants. 

One of the points canvassed in the High Court was whether in 'view of section 
45 fl) of the Act a civil Court was competent to entertain the appellant’s suit and 
it held that it was not and in that view of the matter dismissed the suit. - The question 
is whether the High Court was right. 

The Act established certain authorities called Rent Controlling Authorities 
and gave them power to decide various matters. Sub-section (1) of section 45 
states, that 

‘‘no civil Court shall entertain any suit or proceeding.in so far as it relates to any 

matter which the Rent Controlling Authority is empowered b/ or under this Act to decide” , , 

If, therefore, the suit related to a’ matter which a Rent Controlling Authority had 
jurisdiction to decide, the civil Court would have no jurisdiction to entertain it. 

Now the appellants’ suit was for a declaration that they had become direct 
tenants under the landlord by virtue of section 16 (2) of the Act. That provision 
is in these terms ; 

“Stciwn 16 —(1) • ♦ * ♦ * 

(2) Where before the commencement of this Act, t.he interst of a tenant m respect of any 
accommodation has been determined without determining the interest of any sub-tenant to whom 
the accommodation either in whole or In part had been lavvfuUy sub-let, the sub-tenant shall, with 
effect from the date of the commencement of this Act be deemed to have become a tenant holding 
directly under the land-lord on the same terms and conditions on which the tenant would have 
held from the landlord, if the tenancy had continued ” 

Clearly the appellants would not be entitled to the benefit of this provision unless 
the sub-letting to them was lawful. This is where their difficulty arises. Sub- 
section (2) of section 15 deals with the case of a sub-letting before the Act and 
provides for a notice of the sub-letting being given to the landlord by the tenant 
and the sub-tenant. There is no dispute that the sub-letting to the -appellants 
was before the Act and they had given the notice. The sub-letting, therefore, 
comes within sub-section (2) of section 15. Then we come to sub-section (3) of 
section 15 which provides, 

"Wnere m any case mentioned in sub-section (2), the landlord contests that the accommoda- 
tion was not lawfully sub-let and an application IS made to the Rent Controlling Authority in this 
behalf either by the landlord or by the sub-tenant within twef months of the date of the receipt of the 
notice of sub-Ietting by the landlord or the issue of the notite by the tenant or the sub-tenant, as the 
case may be, the Rent Controlling Authority shall decide the dispute.” 

This sub-section empowers ,a Rent Controlling Authority to decide whether a 
sub-letting was lawful where the landlord disputes 'that the sub-letting was lawful 
on an application made to it by either party within the period mentioned. When 
the Rent Controlling Authorities have the power to decide the lawfulness of the 
sub-letting, 'a civil Court is plainly debarred from deciding that question by section 
45 (1). In the present case the landlord did contend that the sub-letting was not 
lawful. The appellants’ suit was filed within the period mentioned in sub-section (3) 
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of section 15. So the Rent Controlling Authorities had the power to decide 
the question on which the appellants’ suit depended. It follows that the suit 
related to a matter which the Rent Controlling Authorities had power to decide 
and no civil Court was, tlierefore, competent to entertain it. Hence we think that 
the High Court was right in deciding that the suit had been filed in a Court 
incompetent to entertain it, and in dismissing it. 

It was' said that a Rent Controlling Autliority would have no power to decide 
a dispute as to whether a sub-letting -vvas lawful where tlie notice mentioned in 
section 15 (2) had not been served, or after the period mentioned in sub-section (3) 
of that section had expired if it had not been moved earlier. Another question 
mooted -vvas that the two months mentioned in sub-section (3) only provided a 
special period of limitation for tlie application mentioned in it and the provision of 
the period did not mean that a Rent Controlling Authority had power to decide 
the matter only if an application had been made within that period, so tliat if no 
such application had been made, after tlie expiry of the period a civil Court would 
have jurisdiction to decide a dispute as to whetlier a sub-letting was lawful. The 
point is that the real effect of section 15 (3) was to deprive the civil Court of the 
jurisdiefion to decide that dispute for all time. We do not feel called upon to decide 
these questions. They do not arise in tlie present case and it was not said tliat 
these questions affect the question of the competence of the civil Court to try the 
present suit. They clearly do not. The suit was filed within tlie period of two 
months during which admittedly the Rent Controlling Authorities had jurisdiction 
to decide the dispute on which it was based. "WTiatever may be the jurisdiction 
of a civil Court on other facts, in the present case it clearly had no jurisdiction to 
entertain the appellants’ suit. 

It was said on behalf of the appellants that section 15 (3) had no application 
to the present case as the landlord had before the appellants’ suit ivas filed, obtained 
a decree against the tenant for eviction. We are unable to accept this contention. 
There is nothing in sub-section (3) of section 15 to indicate that it does not apply 
to a case where a landlord has obtained such a decree. If in spite of tlie decree 
the appellants had a right under the Act to a direct tenancy imdcr the landlord, 
they had a right to move the Rent Controlling Authoritj’^ within the period mention- 
ed (now expired) for a decision of the question that the sub-letting to them was 
laivfid. If the Rent Controlling Authority had the power to decide that question, 
a civil Court would not be competent to decide the dispute in a suit brought within 
that period. So the decree does not make a civil Court, a Court competent to 
entertain the suit. 

It was also said that as the landlord had not applied under sub-section (3) of 
section 15 and this is not disputed by the landlord — that provision is put out of 
the way and it must noiv he held that the appellants had become direct tenants 
under him. The words of the sub-section lend no support to tliis contention. The 
appellants can claim the direct tenancy only when they establish that tlie sub-letting 
to tliem was lawful. As they claim tliat right, they must establish it and tliey do 
- not do so by the failure of the landlord to move for a decision that the sub-letting was 
not lawful. ^ This contention of the appellants seems to us to be imtenable._ In 
any case it is difficult to appreciate how the failure of the landlord to apply under 
section 15 (3) would affect the question of the competence of a civil Court to entertain 
me appellants’ suit which had been filed before the time limited by tlie sub-section 
. for the landlord to apply to a Rent Controlling Authority had expired. 

We now come to sub-section (2) of section 45 of tlie Act which is in these terms : 

“ Section 45. — (1) ♦ * ♦ * * 

(2) Nothing in sub-section (1) shall be construed as preventing a civil Court from entertaining 
any suit or proceeding for the decision of any question, of title to any accommodation to whicli tins 
Act applies or any question as to the person or persons who are entitled to receive the rent of such 
accommodat ion .” 

It is said by the appellants that their suit raises a question of title to the tenanted 
premises -wthin the meaning of tiiat word as used in the sub-section. This con- 
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tcntion docs not seem to us to be well founded. “ Accommodation ” has been 
defined in the Act as a building, garden, ground, out-house, or garage appurtenant 
to it, its fixtures and furniture supplied for use there and also land not used for 
agricultural purpose. The word, therefore, refers to property of certain varieties 
and in our opinion the words “ title to any accommodation ” in the sub-section 
mean a right to or interest in property existing otherwise than^ under the Act and 
not those created by it. It does not include a sub- tenant’s right, created by the 
Act to be treated under certain circimistances as the direct tenant of the landlord. 
This seems to us to be clear from the whole scheme of the Act, which is to create 
certain rights and to leave them in certain cases to be decided by the Rent Con- 
trolling Authorities established under it, quickly, inexpensively and summarily 
and with restricted rights of appeal from their decision. The object of the Act as 
disclosed by its scheme would be defeated if civil Courts were to adjudicate u|^n 
the rights, which it was intended the Rent Controlling Authorities would decioe, 
with all the consequent delay, expense and series of appeals. Again it me civil 
Courts had the power to decide such rights, section 15 (3) would be meaningless, 
for the decision of the dispute as to whether sub-letting was law^l was necessaiy 
only for establishing a sub-tenant’s right to a direct tenancy under the landlord 
under section 16 (2). Sub-section (2) of section 45 was clearly intended only 
to protect a right to resort to a civil Court for the decision of a question as to an 
interest in property existing apart from the Act concerning which an adjudication 
may have been incidentally made by a Rent Controllmg Authority in deciding a 
question which it had been expressly empowered- by the Act to decide. "VVe, 
therefore, think that sub-section (2) of section 45 does not authorise a civil Court to 
decide the dispute as to the lawfulness of the sub-letting and does not therefore 
make it competent to entertain the appellants’ suit. 

I For these reasons,' in our view, no civil Court had jurisdiction to try the 
appellants’ suit and it was rightly dismissed as having been filed in an incompetent 
tribunal. The result is that the appeal fails and is dismissed with costs. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

' (Civil Appellate Jurisdiction). 

' Present : — A. K. Sarkar, M. IHidayatuleah and V. Ramaswami, JJ. 
Lekhraj Sathramdas Lalvani (In both the Appeals) , . Appellant* 

' ' , 

N. M. Shah, Deputy Custodian-cam-Managing Officer, Bombay 

and others (In both the Appeals) . . Respondents. 

Administration of Evacuee Property Act {XXXI of 1950), section 10 (2) (b) — Power under of custodian to 
.appoint manager of evacuee property — Include power to remove such manager — Removal by the Managing 
Ojfficer-cum-Deputy Custodian of Evacuee Property after coming into force of Displaced Persons {Compensation 
and Rehabilitation) Act {XLIV of 1954) — Validity — General Clauses Act {X of 1897), section 16 — 
Applicability — Constitution of India (1950) — Writ of mandamus — When can be issued 

The power of appointment of manager conferred upon the Custodian, under section 10 (2) {b) of 
the Administration of Evacuee Property Act (1950) confers by implication upon the Custodian the 
power to suspend or dismiss any person appointed Section 10 (2) (i) read with section 16 ofthe General 
Glauses Act confers such power. The power to terminate is a necessary adjunct ofthe power of appoint* 
ment and is exercised as an incident to' or consequence of that power. Though in the instant case the 
order of removal ofthe appellant as Manager was made (after the Displaced Persons (Compensation 
and Rehabilitation) Act (1954) had come into force by the Managing OfBcer-cam-Deputy Custodian 
of Evacuee Property , assuring that the “ Managing Officer” under the 1954 Act is not the proper 
authority to cancel the appointment of a Manager, as section 10 (2) (i) of the 1950 Act had not been 
repealed the Deputy Custodian is the proper authority to cancel the appointment of a Manager and 
the order of removal in the instant case is legally valid though the authority also described hiniielf 
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as“Managing Officer”. When an authority passes an order which is within its competence, it cannot 
fail merely because it purports to be made under a wrong provision if it can be shown to be within its 
power under any other rule and the validity of the impugned order should be judged on a considera- 
tion of Its substance and not of its form. 

, In any event a writ of mandamus can be granted only in a case where there is a failure on the part 
of the officer to discharge a statutory duty imposed on him. In the instant case the appointment of 
the appellant is merely contractual in its nature and there is no statutory obligation as between the 
Custodian and the appellant. A mere contraetual obligation cannot be enforced against a public 
servant by the machinery of a writ under Article 226 of the Constitution. 

[On the facts it was held that there was no final allotment of the two businesses to the appellant 
and he has no legal right to those businesses.] 

Appeals from the Judgment and Order dated 6th December, 1960, of the 
Kerala High Court in A.S. Nos, 445 and 484 of 1960. 

R. Mahalingier and A''. JV. Keswani, Advocates, for Appellant (In botli tlie 
Appeals). 

Gopal Singh, Advocate, and R. jV. Sachthey, Advocate, for B. R. G. K. Achar, 
Advocate, for Respondents (In both the Appeals). 

The Judgment of the Court was delivered by 

Ramaswami, J. — ^The proprietors of two firms styled “ Adam Hajee Peer 
Mohd. Essack ” and “ Hajee Ebrahim Kassam Cochinwala ” had, in the year 
1947, migrated to Pakistan and both these firms became vested in the Custodian of 
of Evacuee Properties for the State of Madras under section 8 of the Administration 
of Evacuee Property Act, 1950, hereinafter referred to as the 1950 Act. On 6th 
March, 1952, the appellant was appointed as Manager of the hvo firms under 
section 10 (2) {b) of the 1950 Act. The appellant also furnished security of * 
Rs, 20,000 before taking possession of the business of the firms as Manager. The 
order of appointment — Erfiibit P-1 dated 6tli March, 1952, states : 

“ The Custodian approves the proposal of the Deputy Custodian. Malabar that the Management 
of both the firms of Adam Hajee Peer Muhammad Essack and Hajee Ebrahim Kassam Cochinavala 
at Kozhikode may be allotted to Sn L S. Lalwani for the present on the same system as exists now bet- 
ween the Government and the present two managers and on his furnishing asecurity of Rs 20,000 to 
the satisfaction of the Deputy Custodian. The question of outright allotment as contemplated in 
Gastodian-Gencral’s letter No. 281 l/CG/50 dated 20th March, 1950, will be taken up in due course." 

■ On 9th October, 1954, the Displaced Persons (Compensation and Rehabilitation) 
Act, 1954 was passed which will hereafter be referred to as tlie 1954 Act. On 1 1th 
April, 1956, there was an advertisement published in the Press for tlie sale of the 
aforesaid^ evacuee properties. The appellant applied to the Chief Settlement 
Commissioner for stopping the sale of the two concerns. On 25th April, 1956 the 
Central Government made an order — ^Exhibit P-5 — which states : 

‘‘I am directed to state that it has been decided m principle that the aforesaid evacuee concerns 
Will be allotted to you The terms of allotment willbc communicated to you separately. Mean- 
"while, you will continue to function as the Custodian’s Manager for these concerns in terms of 
section 10 (2) (6) of the Administration of Evacuee Property Act, read svith Rule 34 of the Rules 
-made under the Act. ” 

On 21st June, 1956, another letter — ^Exhibit P-8 — ^was written to the appellant 
by the Custodian of Evacuee Properties which states : 

‘^The D::puty Custodian is informed that the Government of India have decided that the two 
evacuee concerns ois., firms of Adam Hajee Peer Mohammed Essack and Hajee Ebrahim Kassam 
Cochinwala of Kozhikode are to be allotted to the Present Manager Shri L S. Lalvani and ultimately 
sold to him He is also informed that until the question of terms and conditions of allotment of the 
concerns in question is decided Shri Lalvani will continue to function as Custodian’s Manager for these 
concerns in terms of section 10 (2) (i) of the Administration of Evacuee Property Act, 1950 read with 
rule 34 of the Rules made thereunder. The Deputy Custodian is requested to evaluate the business 
concerns properly after getting prepared a balance-sheet of each year of the vesting of the conceips, 
^^^Ivating the concerns, the Deputy Custodian should keep in view the other assets and liabilities of 
the concerns and their good will,' etc. His comment and suggestions as to how and by what easy 
instalments the value of the concerns if sold to Shri Lalvani is to be realised from him should also be inti- 
mated." 


scj— 4 
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The bargain was not concluded and on 25th March, 1958, there was an advertise- 
ment in- the Press about the public auction of the business of the firms. The 
appellant moved the High Court of Kerala for grant of a writ restraining the District 
Collector from selling the business of the firms by a public auction. The application 
was allowed and on 25th June, 1959 the Kerala High Court directed the District 
Collector not to sell the properties of the business of the two firms without an appro- 
priate order of the Chief Settlement Commissioner. The decision of the High 
Court is based upon the ground that there was no order under the 1954 Act by the 
Chief Settlement Commissioner for sale of the properties and that in the absence of 
such an order the sale of the properties cannot take place. It appears, that the 
order of the Chief Settlement Commissioner was subsequently made on 15m 
September, 1959. In pursuance of that order the management of the ajmellant 
was terminated and the possession of the business was taken over by the Deputy 
Custodian — Respondent No. 1. The order — Exhibit P-13 dated 18th December, 
1959, states ; 

“ Shn L S Lalvani is informed tliat his services as Manager of the business concerns of Adam 
Hajee Per Mohd Essack and Hajee Ebrahim Kassam Cochmwala, at Kozhikode, are hereby temii- 
nated with immediate eflfset He is further required to hand over immediate possession of the premi- 
ses and the stock-in-trade, account books and other assets of the business including furniture, etc ” 

The appellant filed a writ petition in the High Court of Kerala— being O.P. 
No. 1438 of 1959 for grant of (1) a writ of certiorari for quashing the order dated 
15th December, 1959— Exhibit P-13— and the proceedings dated 18th December, 
1959 — Exhibit P-16 (2) a writ of mandamus directing respondents Nos. 1 and 2, to 
hand over possession of the two business concerns including the premises, stock-in- 
trade, all records, etc. to the appellant, and (3) a writ of mandamus or appropriate 
writ or order directing respondents Nos. 1 to 3 not to sell by public auction or 
■ otherwise, the two eyacuee business concerns. S. Velu Pillai, J., by his order dated 
8th June, 1960, granted writ to the appellant as prayed for in prayers (1) and (2) 
but refusal prayer (3) for a writ of mandamus restraining the respondents from selling 
the business by public auction Against the order of the Single Judge the respon- 
dents filed an appeal being A.S No. 484 of 1960 before the Division Bench of the 
High Court. The appellant also preferred an appeal A.S. No. 445 of 1960 against 
the order of Single Judge which was in regard to the refusal of the third relief. 
iBy judgment dated 6th December, 1960, the Division Bench of the High Court 
dismissed appeal A.S. No. 445 of 1960 filed by the appellant but allowed the appeal 
A.S. No. .484 of 1960 filed by the respondents The present appeals are brought 
on behalf of the appellant by certificate of the Kerala High Court granted under 
Article 1,33 (1) (a) of the Constitution. 

The first question arising in this case Is whether the appellant was lawfully 
removed from the management of the business by the order of the respondent 
No. I dated 18th December, 1959 — Exhibits P-13 and P-16. It was submitted on 
behalf of the appellant that under section 10 (2) (b) of the 1950 Act the Custodian 
had the power to appoint a Manager for the Evacuee Property for carrying on any 
business of the evacuee and there was no power conferred by the Act upon the 
Custodian to remove the Manager so appointed. It was argued by the Counsel 
on behalf of the appellant that an indefeasible right of management was conferred 
the appellant because of the order of the Custodian — Exhibit P-1 dated 6th 
March, 1952. In our opinion, there is no warrant for this argument. The power 
of appointment conferred upon the Custodian under section 10 (2) (b) of the 1950 
Act confers, by implication, upon the Custodian the power to suspend or dismiss I 
any person appointed. [Section 16 of the General Clauses Act states : 

Central Act or Regulation, a power to make any appointment is conferred, th'iji 
unless a difi irent intention appears, the authority having for the time being power to make the appoio ‘ 
ment shall also have power to suspend or dismiss any person appointed whether by itselfor any otntf 
authority m exercise of that power. ” 

It is manifest that the management of the appellant with regard to the business 
concerns can lawfully be terminated by the Deputy Custodian by virtue of sectio^ 

10 (2) (b) of the 1950 Act read with section 16 of the General Clauses AC'" 
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The principle underlying the section is that the power to terminate is a necessary 
adjunct of the power of appointment and is exercised as an incident to or 
consequence of diat power. 

It was then contended on behalf of tire appellant that the order of removal — 
Exhibits P-13 and P-16 — was made by the Managing Officer-««n-Deputy Custodian 
of Evacuee Property of Southern States under the 1954 Act which conferred ho 
power on such an officer to cancel the appointment of a Manager. It was pointed 
out that the order of removal was made after the provisions of the 1954 Act had 
come into force. In our opinion, there is no justification for this argument. "Vye 
shall assume, that the Managing Officer under the 1954 Act is not the proper 
authority to cancel the appointment of a Manager but it is not disputed that the 
provisions of the 1950 Act have not been repealed and still continue to be in force. 
Under section 10 (2) {b) of the 1950 Act the Deputy Custodian is the proper authority 
to cancel the appointment of a Manager and the order — ^Exliibits P-13 and P-16 
dated 18th December, 1959 is, tliercfore, legally valid. It is true that the order — 
Exhibits P-13 and P-16 is signed by Mr. Mathur as ” the Managing Officer-ram- 
Deputy Custodian of Evacuee Property ” but the order of removal of the appellant 
from the management is valid because Mr. Mathur had the legal competence to 
make the order under the 1950 Act, though he has also described himself in that 
order as “ Managing Officer”. It is well established that when an authority passes 
an order which is within its competence, it cannot fail merely because it purports 
to be made under a wrong provision if it can be shown to be within its power under 
any other rule, and the validity of the impugned order should be judged on a con- 
sideration of its substance and not of its form. The principle is that we must ascribe 
the act of a public servant to an actual existing authority under which it would have 
validity rather than to one under which it would be void (See Balakoiaiah v. The 
Union of Indid)^. We, therefore, reject the argument of the appellant on this aspect 
of the case. 


In our opinion, the order of the Deputy Custodian — Exhibits P-13 and P-16 — 
removing the appellant from the management of the business is not vitiated by any 
illegality. But even on the assumption that the order of the Deputy Custodian terminat- 
ing the management of the appellant is illegal, tlie appellant is not entitled to move 
the High Court for grant of a writ in the nature of mandamus under Article 226 of the 
Constitution. The reason is that a writ of mandamus may be granted only in a case 
where there is a statutory duty imposed upon the officer concerned and there is a 
failure on the part of that officer to discharge that statutory obligation. The 
chief fvmction of the writ is to compel the performance of public duties prescribed 
by statute and to keep the subordinate tribunals and officers exercising public 
functions within the limits of their jurisdictions. In the present case, the appoint- 
ment of the appellant as a Manager by the Custodian by virtue of his power under 
section 10 (2) (b) of the 1950 Act is contractual in its nature and there is no statutory 
obligation as between him and the appellant. In our opinion, any duty or obli- 
gation falling upon a public servant out of a contract entered into by him as such 
public servant cannot be enforced by the machinery of a writ under Article 226 of 
the Constitution. In Commissioner of Income-tax, Bombay Presidency and Aden v. Bombay 
T^t Corporation, Ltd.\ an application was made under section 45 for an order 
directing the Commissioner to set aside an assessment to income-tax and to repay 
ffie tax paid by the applicant ; the Bombay High Court made tlie order asked for 
but the decision of the Bombay High Court was set aside by the Judicial Committee. 
At page 427 of the report it is observed by tlie Judicial Committee : 

Before mandamus can issue to a public servant it must therefore be shown that a duty towards 
the applicant has been imposed upon the public servant by statute so that he can be charged thereon, 
^nd independently of any duty which as scri'ant he may owe to the Crown, his principal. ” 

A sunilar view has been expressed by the Calcutta High Court in P. if. Banerjee v. 

J' Simonds^, In our opinion, these cases lay down the correct law on the poin‘. 


S.G J.451 : (1958) 1 M L J. (S G.) 
1,^2: (1938) 1 An.W.R. (S G ) 162 : (1958) 
5.G.B.. 1052 atp. 1059 : A.I R.1958 S G 232. 


2. (1936) L.R 63 I A. 408 

3. AI.R. 1947 Gal. 307. 
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Wc pass on to consider the next question presented on behalf of the appellant 
rir. whether there was a final allotment of the business in favour of the appellant 
by the Chief Settlement Commissioner. It was contended for the appellant that 
in view of Exhibit P-5 dated 25th April, 1956 there was final allotment of the business, 
tlioueh the terms of allotment had to be subsequently determined. In Exhibit 
P-5 the Government of India state that " It has been decided in principle that the 
aforesaid evacuee concerns should be allotted to you ” and the “ terms of allotment 
would be communicated to you separately”. Reference was made to Exhibit 
P-8 dated 21st June, 1956, wherein it is stated that tlie Government of India have 
decided that ” the two evacuee concerns viz., firms of Adam Hajee Peer Mohammed 
Essack and Hajee Ebrahim Kassam Cochinwala of Kozhikode are to be allotted 
to the present Manager Shri L. S. Lalvani and ultimately sold to him”. It is also 
mentioned in the letter that : 

" Until the question of terms and conditions of allotment of the concerns is decided Sri Lalvani 
will continue to function as Custodian’s Manager for these concerns in terms of sectira 10 (2) (6) 
of the Administration of Evacuee Property Act, 1950 read with rule 34 of the Rules made 
thereunder.” 

It was submitted on behalf of the appellant that in view of these two letters it must 
be held that there was a final allotment of the business in favour of the appellant. 
We do not, however, think there is any Justification for this argument. It is manifest 
that the terms and conditions of allotment were not finally settled between the 
parties and there was no concluded contract of sale and, therefore, the appellant 
had no legal right to the business of the two concerns and the High Court was right 
in holding' that the appellant was not entitled to the grant of a writ in the nature 
of mandamus with regard^ to the possession of the two business concerns. 

In, our opinion, there is no merit in these appeals which are accordingly 
dismissed with costs. 


•K.S. 


Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present A. K. Sarkar, K. N. Wanchoo and S. M. Sikri, JJ. 

State of West Bengal and others . . Appellants * 

V. 

P. N. Talukdar and others . . Respondents. 

Land Acquisition Act (Z of 1894), sections 6, 40 and Al—Acguisition of land for Ramaknshna Mtssien— 
Notification under section 6 stating that land was needed for public purpose namely, for construction of staff-quarters, 
hostel budding and playground of Ramaknshna Mission at the public expense of Ramaknshna Mission- 
Construction of— Acquisition if for public purpose or far company — Government giving consent for such acquisition 
under clause (b) of section 40 (1) only — Validity of acquisition proceedings. 

The Ramakrishna Mission, a society registered under the Societies Registration Act (XXI of 
I860) and established for the purpose ofimparting and promoting the study of Vedanta and its princi- 
ples as propounded by Sri Ramaknshna and of comparative theology in its ividest form and also to 
propagate religious, social and educational teachings and activities for the benefit ofthe public, appbcil 
for acquhition of certain lands for the construction of buildings for the purpose of carrying out lU 
objects. The State Government after fulfilling the formalities issued anoti fication under section 6 of 
the Land Acquisition Act (I of 1894) m the following terms : “ Whereas the Governor is satisfied that 

land is needed for a public purpose namely for the construction of staff-quartert 

hostel building and playground of Ramakrishna Mission at • 

it IS hereby declared that a piece ofland comprising is needed for the aforesaid 

public purpose at the public expense ofRamaknshna Mission • 

On the question whether the acquisition was for a company or for a public purpose and whether the 
acquisition proceedings were valid. 


:C.As.Nos.410 to 413 of 1964. 


13th August, 1964. 
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Held, (i) the notification was clumsily drafted inasmuch as it did not say in so many words that 
;hc acquisition was for a company and the words at the “ public expense ofthe Ramakrishna Mission ’> 
were a contradiction in terms. But on a fair and reasonable reading of the notification there could 
be no doubt that it only meant that the land was required for a company (namely the Ramakrishna 
Mission) and that it was to be acquired at the expense of the company (namely the Ramakrishna 
Mission). Therefore the contention that the notification was bad inasmuch as it said that land was 
needed for a public purpose and there was no provision for payment of compensation in part or in 
whole from the public revenues, must fail ; ' . ' 

(li) the presumption contained in section 6 (3) of the Land Acquisition Act docs not mean 
that the Court is precluded from enquiring whether the notification that Uie land was needed for a 
public purpose was made in fraud of the Land Acquisition Act, namely , against the proviso to section 
6(1) which requires that such a notification cannot be made unless part or whole of the'compCnsation 
comes out of public revenues or some fund managed or controlled by a local authority ; 

(ill) while giving consent under section 40 (1) of the Land Acquisition Act, which is a condi- 
tion precedent for the validity of acquisition proceedings for a company, generally speaking the appro- 
priate Government would not state in so many words whether it was proceeding under clause (a) or 
clause (aa) or clause (b) of that section. The question whether consent has been given under one clause 
or the other or more than one clause has to be decided on the basis of the agreement entered into by 
the company under section 41 and the notification under section 6. It is open to the appropriate 
Government to give consent on being satisfied as to one ofthe three clauses only or as to more than one 
clause. 

In 'the instant case though the construction of playground and hostel building might fall within 
clause (6) of section 40 (1) the construction of staff-quarters could not fall within that clause. Hostel 
building and playground were obviously meant for the students of the institution of the Ramakrishna 
Mission and such students as a body are a section ofthe public and therefore the hostel and the play- 
ground can be directly useful to this section ofthe public ; but so far as staff-quarters were concerned 
they were meant for occupation of individual members ofthe staff. It cannot be argued that an indi- 
vidual member ofthe staff must also he held to be a section ofthe public. Construction ofstaff-quartcrs 
could not therefore be brought within the ambit of clause (b) of section 40(1). There was nothing to 
show that the State Government had applied its mind to clause (o) or clause (aa) of section 40 (1) when 
giving consent to the acquisition. The State Government gave consent to the acquisition only under 
clause (6) and as construction ofstaff-quartcrs did not come within that clause and as there was nothing 
to indicate what part of the land to be acqiiircd was meant for staff-quarters and what part for hostel 
building and playground the entire acquisition proceedings were bad and must be struck down. 

A'ppeals from the Judgment and Order dated 12th June, 1963, of the Calcutta 
High Court in Appeals from Original Orders Nos. -50 and 51 of 1963. 

, C. K. Ddphtary , ' Attorney-General for India and B. Sen, Senior Advocate 
(P. K. Bose, Advocate, with them) for Appellants (In Appeals Nos. 410 and 411 of 
1964), Respondents Nos. 2 to 6 (In Appeal No. 412 of 1964) and Respondents 
Nos. 30 to 34 (In Appeal No. 413 of 1964). 

G. S. Pathak, Senior Advocate {Durgabai Deshmukh, S. jV. A^ukherjee, S, C. Bose, 
A. K. Basu and Maunit Lai, Advocates, with him), for Appellants (In Appeals 
Nos. 412 and 413 of 1964), Respondent No. 2 (In Appeal No. 410 pf 1964) and 
Respondent No. 29 (In Appeal No. 41 1 of 1964). 

5. F. G«pfe, Additional Solicitor-General of India (/. JV. Shroff, Advocate, 
with him), for Respondent No. 1 (In Appeals Nos. 410 and 412 of 1964) and 
Respondent No. 29 (In Appeal No. 413 of 1964). 

N. Shroff and A. G. Ratnaparkhi, Advocates, for Respondents Nos. 2 to 28 
(In Appeals Nos. 410 and 412) and Respondents Nos. 1 to 28 (In Appeal No. 413 
of 1964). . ' 

The Judgment of the Court was delivered by . ’ 

Wanchoo, J , — These four appeals on certificates granted by the High Court of 
Calcutta arise out of the same land acquisition proceedings and raise the same 
points and will be dealt with together. There were two petitions before the High 
Courtunde'r Article 226 of the Constitution challenging the land acquisition proceed- 
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ings which were dealt with togetlier. The learned Single Judge who originally 
dealt with the matters dismissed the petitions. Then followed two appeals to the 
Division Bench of the High Court which were allowed. Four applications were 
then made for certificates to appeal to this Court, two of them by the State of West 
Bengal and two by the Ramakrishna Mission (hereinafter referred to as the Mission) 
in whose favour the acquisition proceedings were taken. That is why we have 
four appeals before us, two by the State of West B,engal and two by the Mission. 
We propose to deal with them together in this judgment. 

The Mission is a society registered under the Societies Registration Act of 1860 
and the object of the society, inter alia, is to impart and promote the study of Vedanta 
and its principles as propounded by Sri Ramakrishna and of ct^parative 
theology in its widest form and also to propagate religious, social and educational 
teachings and activities for the benefit of the public. In that connection the Mission 
had acquired by private purchase or acquisition under the Land Acquisition Act 
I of 1894 ^hereinafter referred to as the Act) a large tract of land at a place 
called Narendrapur. In order to carry out its objects, the Mission, inter aha 
establishes maintains and carries on schools, colleges, orphanages, workshops, labo- 
ratories hospitals, dispensaries, houses for the infirm, the invalid and the afflicted, 
famine relief works and other educational and charitable works and institutions 
of a like nature. For that purpose it constructs, maintains or alters any houses, 
buildings or works necessary or convenient therefor. In the recent past the Mission 
had started various public works in the locality known as Narendrapur and establish- 
ed there (a) a residential degree college with hostel building and staff-quarters, 
(b) a residential multi-purpose school, (c)^ a residential senior basic school and an 
-institution for the blind with similar amenities, (d) a students’ home for the residence 
of students who study in the University or other colleges, and an institution for the 
promotion of adult and social education with hostels, etc., (e) a school of shorthand 
and typewriting, ’ (/) a dairy farm, (g) a poultry farm and fishery for training 
purposes, (A) a cenPe for training carpentry and book binding, etc., (i) a fully 
equipped hospital, ( j) a library, a gymnasium, workshops for the boys of schools 
and colleges, agi'icultural farms for the multi-purpose school. 

In October, 1960, the Mission applied to the Land Acquisition Collector, 
Alipore, for acquisition of certain lands as the land at its disposal at Narendrapur 
was not sufficient for ite purpose. The Land Acquisition Collector was requested 
to start proceedings beginning with section 4 read with section 38 of the Act for 
the acquisition of 14. 1 1 acres of land and most of this land was in the shape of pockets 
in the existing land of the Mission or adjacent to it. The Mission informed the 
Collector that it was willing and ready to enter into necessary agreement with the 
Government as provided for in the Act for purposes of this acquisition and pay also 
all reasonable costs in respect thereof. Thereafter a notification was issued under 
section 4 of the Act on 24th July, 1961, in which it was recited that the land was 
likely to be needed for a public purpose, namely, for the construction of staff-quarters, 
hostel building and playground of the Mission and that the area needed was about 
14.11 acres.' Notice was given to persons interested in the land specified in the 
notification to file objection, if any, within tliirty days. 

It appears that thereafter proceedings were taken under section 5-A of the Act 
and a report was made to Government. It further appears that as the land was 
required for the Mission which was to pay the entire expenses and as the Mission 
came within the definition of the word “ company ” as given in section 3 (e) of the 
Act being a society registered under the Societies Registration Act of 1860, proceed- 
ings were taken under Part VII of the Act. Sections 39 and 40 lay down that land 
acquisition proceedings under Part VII will only be taken with the previous consent 
of the appropriate Government, and that such consent shall not be given unless 
the appropriate Government is satisfied either on the report of the Collector under 
section 5-A or by an enquiry held as provided in section 40 that the purpose of the 
acquisition is to obtain land for the erection of dwelling houses for workmen employed 
hy the company or for the provision of amenities directly connected therewith or 
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that the acquisition is needed for tlie construction of a work, and tliat such ^vork 
is likely to prove useful to tlie public. Under section 41 of die Act an agreement 
is required to be executed in favour of the State Government by the company, 
and it is after the consent has been given and the agreement executed that notification 
under section 6 can be issued in view of the provisions of section 39. It appears that 
an enquiry' \vas made under section 5-A of tire Act and a further enquiry was made 
rmder section 40 of the Act later on and thereafter the notification under section 6 
was issued on 4th October, 1962, in tire meantime tire Land Acquisition (Amend- 
ment) Act XXXI of 1962 had been passed by which sections 40 and 41 had been 
amended by insertion of clause {aa) in section 40 and of clause (4-A) in section 41 . 
The notification under section 6 having been issued after tire amendment, the 
additions in sections 40 and 41 made by the Amendment Act will have to be taken 
into account in judging the validity of the proceedings. As an argument has been 
raised as to the efficacy of tire notification under section 6, it is necessary to set it 
out in full as under : — 

“ Whereas the Governor is satisfied thatland is needed for a public purpose not being a purpose of 
the Union, namely, for the construction of staff quarters, hostel building and pla'j-ground of Rama- 
krishna Mission at Narendrapur in the village of Ufchila Paikpara. jurisdiction list No. 56, P.S . Sonar- 
pur, parganas Maidanmal Zitla 24 parganas, it is hereby declared that a piece oHand comprising por- 
tion of cadastralplotNo and measuring more or less 14.05 

acres, is needed for tlie aforesaid public purpose at the public expenses of the Ramakrishna Mission 
■within the aforesaid village ofUkhila Paikpara. 

This declaration is made under t he prorasions of scctionGof Act IofI894, toalhrhomitmay con- 
cern. 

A plan of the land may be inspected in the office of the Special Land Acquisition Officer, 
Alipore, 24 parganas.” 

After tills notification possession was taken of most of the land by the Mission 
in November, 1962. Then followed tlie two petitions under Article 226 one on 
16th November and the other on 17th November, 1962. A large number of 
points were raised in the petitions to attack tire validity of the land acquisition 
proceedings. We do not tliink it necessar)’ however to refer to all tliose points, 
particularly those which have been decided against the respondents. But tlie main 
argument before the learned Single Judge was tliat tlic land acquisition proceedings 
were bad because the agreement between the State and the Mission ^vas not in 
compliance witli the conditions mentioned in section 41, inasmuch as the terms on 
which the public would be entitled to use the work to be erected on the acquired 
land were not set out tlierein and tlierefore there could be no issue of a notifi- 
cation in view of section 39 of tlie Act. The learned Single Judge held that the 
notification was covered by clause {b) of section 40 (1). As to the prowsion in the 
agreement for the use of tlie work by tlie public, the learned Single Judge felt bound 
by a Division Bench decision of his otvn Court, where a similar provision had been 
held to be -within the fifth term of section 41 . He tlierefore dismissed the petitions. 

The respondents tlien went in appeal to the Dmsion Bench. The main 
contention before the appeal Court again was that the land acquisition proceedings 
were bad inasmuch as the agreement between the State and the Mission was invalid 
as the terms on which the public was entitled to use the work were not set out in 
the agreement and tlie provision in clause 8 of tlie agreement in that behalf u'as not 
a sufficient compliance -with tlie fifth term in section' 41 of tlie Act. It is-as also 
contended before the appeal Court that consent could be given on any one of the 
three grounds provided in section 40 (1) and that it was not open to the State Govern- 
ment to give consent on a combination of the grounds proidded in clauses {a), (aa) 
and {b) of section 40 (1). Certain otlier points were raised before the appeal Court 
but they were rejected and we shall refer toffiem in appropriate places while dealing 
tvith arguments raised in this Court. 

The two learned Judges composing the appeal Court gave separate judgments, 
though in the result both allowed tlie appeals. Bose, G.J., held that though the 
construction of playgrounds and hostels might fall ivithin clause (b) of section 
40 (1), the construction of staff-quarteirs could not fall ivithin that clause. He 
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repelled the contention that acquisition could not be made for the combined purpose 
of clause (a), clause (aa) or clause (J),of section 40 (1). But he was of the view that 
there was nothing to show that the State Government applied its mind to clause (a) 
or clause (aa) Of section 40 ( 1 ) when giving consent. He therefore held that as the 
State Government had applied its mind only to clause (6) of section 40 (I) and as 
construction of staff-quarters did not come within that clause and as there was 
nothing to show what part of the land to be acquired was meant for staff-quarters 
and what part for hostels and playgrounds, the entire acquisition must be held to 
be bad. On tlie question whether the fifth term of section 41 had been complied 
with, tlie learned Chief Justice relied on the view he had taken in an earlier case and 
held that it did. Eventually he allowed the appeals. 

Mitter, J., who was tlie other learned Judge of the appeal Court, also held that 
the consent of the State Government was given only under clause (3) of section 
40 (1)^ He then went on to hold that tlie fifth term of section 41 was not complied 
%vith and therefore the acquisition must be struck down on that ^ound. He 
farther held that the notification under section 6 said that the acquisition was for 
a public purpose, but as the entire compensation was to be paid by the Mission and 
no part oTit was to be paid by the State Government, the notification itself was bad. 
He therefore agreed with the learned Chief Justice that the appeals should be 
'allowed. Then followed the present four appeals on certificates granted by the 
High Court. 

The law on the subject relating to land acquisition whether for a public purpose 
or for a company is now well settled after the decisions of this Court in Barkya 
Tahir v. The State of Bombay^, Ft. Jhandu Lai v. The State of Punjab^, R. L. Arora v. 
Stale of U.P.^ and Smt. Somavanti v. State of Punjab^. We may refer to the gist of 
these decisions as ^ven in Arora' s case^ at page 155 with respect to the notification 
under section 6 of the Act, whether acquisition is for a public purpose ’or 
for a company : — 

“ In one Case, the notification under section 6 will say that the acquisition is for a public purpose, 
in the other case the notification willsay that it is for a company. The proviso to section 6 (1) shows 
tjit wure the acquisition is for a public purpose, the compensation has to be paid wholly or partly 
out of public revenues or some fund controlled or managed by a local authority Where however the 
acquisition is for a company, the compensation would be paid wholly by the company Though there- 
fore this distinction is there where the acquisition is either for a public purpose or for a company, there 
IS not a complete dichotomy between acquisitions for the two purposes and it cannot be maintained that 
where the acquisition is primarily for a company it must always be preceded by action imder Pad 
VII and compeiwation must always be paid wholly by the company. A third class of cases is possible 
where the acquisition may be primarily for a company but it may also be at the same time for a public 
purpose and the whole or part of compensation may be paid out of public revenues or some fund con- 
trolled or managed by local authority In such a case though the acquisition may look as if it is pri- 
marily for a company it will be covered by that part of section 6 which lays down that acquisiton mny 
be made for a public purpose if the whole or part of the compensation is to be paid out of the public 
revenues or some fund controlled or managed by a local authority.” 

The first question that falls for consideration is whether the acquisition in this 
case was for a public purpose in which case the whole or part of the compensation 
is to come out of public revenues, etc. or for a company -in which case the whole of 
'the compensation has to be paid by the company. The argument on behalf of 
the respondents is that as one reads the notification under section 6 issued in this 
case, it appears that the acquisition is for a public purpose and not for a company, 
and therefore in order that the notification may be valid the whole or part of the 
'compensation had to come out of public revenues or some fund controlled or 
managed by a local authority. It is urged that it is clear in this case that the entire 
compensation was to be paid by the Mission and therefore when the notification 
said that the acquisition was for a public purpose it must be held to be invalid. 
Reliance in this connection has been placed on a decision of this Court in i’V® 
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Behari v. State of [Madhya Pradesh}. That decision, referred to tlic law on the' subject 
which we have quoted above from R. L.^Arora’s case^ and then turned to the inter- 
pretation of the particular notification under challenge in that case. It is therefore 
of no help in the present case where we have -to consider the interpretation of the 
notification .quoted above. The notification here says that the land is needed for 
a public purpose, namely, for construction of staff-quarters, hostel buildings and 
playground of Ramakrishna Mission at Narendrapur. Though tlierefore thfe 
notification begins by saying tliat the land is needed for a public purpose and does 
not say diat it is needed for a company, it does specify for what particular purpose 
the land is needed, namely, for construction of staff-quarters, hostel buildings and 
playground of the Mission which as we have already said is a company. The 
nol^cation tlierefore does indicate that the land is needed for a company, though 
it does hot say so in so many words. Finally the notification says that tlie land is 
needed for “ the aforesaid public purpose at the public expense of the Ramakrishna 
Mission.” , We must say tliat this language is radier curious, for if the compensation 
was to be paid by the Mission it could not be at the “ public expense,” and in any 
case tlie words “ the public expenses of the Ramakrishna Mission ” are a contradic- 
tion in .terms. The reasonable interpretation of these words tlierefore is that the 
acquisition will be at the expense of the Mission. This is borne out by the fact 
that tlie agreement under section 41 which preceded the notification and which 
must precede it in view of section 39 prmddes in clause (1) thereof that “ all and 
every compensation in respect of tlic said land shall be paid by tlie Mission.” There 
is no doubt that the notification under section 6 is very clumsily drafted and we cannot 
fail to condemn such clumsy drafting where tlie notification is the basis of all subse- 
quent proceedings. But on a fair and reasonable reading of the notification under 
section 6 in this case there can be no doubt that it means that tlie land is required 
for a company (namely), the Mission and tliat it is to be acquired at the expense of 
the company (namely, the Mission). Therefore the contention on behalf of the 
respondents that the notification is bad inasmuch as it says that the land is needed 
for a public purpose and tlierc is no provision for payment of compensation in part 
or in whole from the public revenues or some fund managed or controlled by a 
local authority, must fail. 

A contrary contention has been raised on behalf of the Mission on the basis 
of tills notification under section 6, and it is urged that in fact no proceedings 
under Part VII were necessary in this case because the notification was for a public 
purpose as recited therein and not for a company. It is also urged tliat compen- 
sation in whole or in part weis' to be paid in tlie particular case out of public revenues. 
It may be mentioned that this contention was not urged on behalf of the State of 
West Bengal for it is not the State’s case that any part of the compensation was to' 
be payable out of the public revenues. Learned Counsel for the Mission, however, 
relied on the presumption contained in section 6 (3) of the Act which lays down 
that the declaration shall be conclusive evidence that tlie land is needed for a public 
purpose or for a company, as the case may be. It is urged that in view of this 
presumption the , notification is conclusive evidence of tiie fact ' that tlie land is 
needed for a' public purpose as it says so in the opening part. That however in 
our opmion does not mean that the Court is preduded from enquiring whether 
the notification that the land was needed for a public purpose was made ih fraud 
pf the Act, namely, against the proviso to section 6 (1), ivliidi requires that such a 
notification cannot be made unless part or whole of the compensation comes out 
of public revenues or some fund managed or controlled by a local authority. ' In 
Ae present case there is evidence in tiie notification itself that compensation was 
tobe paid by the Mission and not out of public revenues to which we have already 
referred while dealing with the contention on behalf of the respondents that tliis 
was not a notification for acquisition of land, for a company. Besides we cannot 
overlook the agreement which immediately preceded the notification, and. that 
shovvs that the entire compensation money is to be paid by the Mission. There is 
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on the other hand ’no evidence to show that any part of the compensation is to be 
paid out of public revenues as stated by learned Counsel for the hlission. We have 
no doubt that if such was the case learned Counsel for the State would have immedi- 
ately supported the validity of the notification and of subsequent proceedings on 
this simple ground on the basis of the decision in Pi. Jhandu LaVs case^. We have 
no doubt therefore that this clumsily drafted notification is really a narration 
for acquisition of land for a company, tlie compensation for which acquisition m 
wholly to come from the company. Therefore it was necessary to comply wth 
Part VII of tlie Act, and the argument on behalf of the Mission that no proceedings 
under Part VII of the Act were necessary and ^vhat was done tmder that Part \vas 
entirely redimdant, must fail. 

The ne.xt question that requires consideration is whether the acqufeition is valid 
and whether the terms of sections 40 and 41 of the Act were complied ^vith. Consent 
can be given under section 40 of the Act for any of the tinee purposes provided Aerem 
namely, (a) that the purpose of tlie acquisition is to obtam land for the erection of 
dweUinn houses for workmen employed by the company or for the provision of amem- 
ties directly connected thereivith, (aa) that such acquisition is needed for the construc- 
tion of some buUding or work for a company wM(* ^ engaged or is takmg steps 
for eneavinq itself in any industry or work which is for a public purpose ; or (6) 
that such aSiuisition is needed for the construction of some tvork, and that such 
work is likely to prove useful to the public. It has been held by the appeal Court thal 
in the present c£e the State Government only considered clause (b) before giving its 
consent and did not apply its mind to clauses (a) and (oa), though the appeal Court 
turned down the argument that it ivas not possible tvhen giving consent to consider 
more than one clause out of the three mentioned above. Noiv generally speaking 
the appropriate Gkivemment ivould not state in so many words whether it ^vas pro- 
ceeding imder clause (a), or clause (aa) or clause (b). The question tvhether consent 
has been given under one clause or the other or more than one clause has to be decided 
on the basis of the agreement and the notification imder section 6. We have also 
no doubt that it is -open to the appropriate Government to give consent on being 
satisfied as to one of the three clauses only or as to more than one clause. In the 
present case reliance has been placed on behalf of the State Government on as to 
three clauses and particularly on clauses (cs) and (6), to show that the consent is’as 
given after keeping m mind all the three clauses of section 40 (1). The question as to 
which clause of section 40 (1) tvas acted upon by the State Government to give con- 
sent is important because on that ivill depend the nature of the agreement which has 
to be made under section 41. WTiere the purpose ofthe acquisition is as mentioned 
in clause (a), the agreement has to provide for the time ivithin which, the conditions j 
on which and the manner in ivhich the dwelling houses or amenities shall be erected I 
or provided, \^'here the consent is based on clause (ca), the agreement is to pron'de 
for the time -within which and the conditions on %shich,.the building or work shall 
be costructed or executed. Where the consent is given on the basis of clause (b) the 
agreement is to specify the time ivithin which and the conditions on which the work 
shall be executed and maintained, and the terms on which the public shall be entitled 
to use the work. It wiU be seen firom the above that there are bound to be differences 
in the terms to be embodied in an agreement imder section 41 depending upon-^vhe- 
ther consent is given under clause (a) or clause (aa) or clause (b). We have there- 
fore to scrutinise the agreement to find out under which clause the consent ivas given- 
In this ronnection we have already mentioned that in the idewof the appeal Court 
the consent was given only under clause (^) of section 40 (1). 

' Now the three purposes which are specified in the notification under section 6 
for which the land is to be acquired are construction of (i) staff-quarters, (ii) hosw 
buildings and (iii) playground. The appeal Court, and in particular the learned 
Chief Justice, has held that construction of hostel buildings and playground comes 
tvithin clause (b) of section 40 (1), but that construction of staff-quarters cannot come 
under that clause. W e are of opinion that this -view is correct.' Hostel buildings and 
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playground are obviously meant for the students of the institution and such students 
as a body are a section of the public and therefore the hostels and playgroimd can 
be directly useful to this section of the public, and may in certain circumstances be 
used by odrer sections of the public also, as, for example, die parents or guardians 
of the students concerned. But so far as staff-quarters are concerned, they are meant 
for occupation of individual members, of the staff. IVe cannot accept Ae argu- 
ment that an individual member of the staff must also be held to be a section of the 
public and tiierefore staff-quarters would be useful to the public. That woidd in om 
opinion be reducing the idea of what is useful or can be used by a section of the public 
to absurdity. Wtiien we speak of a section of die public we must exclude from it an 
individual and what can be used by an individual cannot be said to be used by a 
section of die public which must always be more tiian one. We therefore agree 
with the High Court that construction of staff-quarters cannot be, brought wthin 
the ambit of clause {b) of section 40 (1). 

The next question then is whether construction of staff-quarters can be brought 
ivithin the ambit of clause (a) or clasue [act), Tt is urged tiiat it can come under 
clause (aa) which provides that acquisition is needed for the construction of some 
building or work for a company whicli is engaged or is taking steps for engaging itself 
in any industry or work which is for a public purpose. It is urged that the Mission 
is a company. Staff-quarters are obviously buildings. The question however is 
whether the Mission is engaged or is taking steps for engaging itself in a work which 
is for a public purpose. In this connection it is urged that the ivord “ work ” used 
in clause (aa) is much wder than the word “ industry ” used in the same clause, and 
that if the Mission is en^ged in any work which is for a public purpose and the land 
is reqiured for staff-quarters in connection with that work, the case would be covered 
by clause (aa). We do not think it necessary for present purposes to decide whether 
the word “ work ” used in clause (aa) in the phrase “ industry or work ” refers to 
some kind of productive activity which would result in production of goods 
useful to the public. ‘ We shall assume it is wder. But the Mission did not lay any 
foundation for the argument that tiie case was covered by clause (aa) in its reply. 
If the case is to be covered by clause (aa) and tiie ^vord “ work ” in the phrase 
“ industry or work ” has a wider meaning, it \vas the duty of the Mission to explain 
what \vas the work witiiin this ^vide meaning for ^vhich staff-quarters were required 
so tiiat tiie' Court may be in a position to judge whether the work ivas of such a nature 
as to come ivithin the words “ any industry or work which is for a public purpose 
We do not know for ivhat particular work the staff-quarters were required and there- 
fore it is in our opinion impossible to accept the contention on behalf of the Mission 
that the c^e is covered by clause [aa). Further it does not appear that any such 
material was supplied to Government either, as tiie application of 5th October, 1960, 
merely mentions that Ae Mission was in urgent need of land for construction of 
staff-quarters, ivithout further mentioning what^vas the work in connection with 
which land was required for such construction. Nor do« the agreement show that 
this aspect of the matter was considered by the Government. We are therefore not 
prepared toihold in the absence of the necessary material that the land ivas required 
for construction of buildings by a company which -vvas engaged in any industry or 
work which is for a public purpose. Wemayrefer in this connection to thedecision 
of this Court in R, L. Arora v. State of Uttar Pradesh^, in which this Court has held that 
it is not only to be shoivn that the company is engaged in any work or industry which 
is for a public purpse but that it must also be shown that the building or work which 
.is to be constructed on the land to be acquired subserves the same public purpose. 
It is impossible to hold this unless one know's w'hat is the particular work for which 
the land is needed. We have already pointed out that the Mission is engaged in a 
Hrge^ number of activities and we do not know for what work, out of its so many 
activities, staff-quarters are required. "WTiat we have said above is enforced by the 
preamble to the agreement which says that the land is needed for the aforesaid pur- 
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poscj namelyj construction of staff-quarters, hostel buildings and playground, and 
that the said work is likely, to be useful to the public, which clearly indicates that it 
was clause (b) which was under consideration of the Government and not clause 
(flfl), as othenvise we would have foimd words in the preamble which would be appro- 
priate to clause (aa) also and not merely appropriate to clause (b). 

Then it is urged that the case is covered by clause (a) in any case because that 
pfovides for erection of dwelling houses for workmen employed by the company. 
It is said that staff-quarters are meant for the employees of the Mission and they 
would be covered by the general words i.e., “ workmen employed by the company”. 
It may be conceded that building of staff-quarters by the Mission may be included 
within clause (a) of section 40 (1). The High Court has however found that there 
was nothing 'to show that this aspect of the matter was conmdered by the Stale 
Government. But, as we have said earlier, one would not generally find the appro- 
priate Government saying when giving consent whether it is acting under one clause 
or the other of section 40 (1), and that has to be gathered frqm the agreement and 
the notification under section 6 following thereon. When we look at the agree- 
ment which preceded the notification we do find specifiemention of hostel buildings, 
playgroimd and staff-quarters for the Ramakrishna Mission, As' the construction 
of staff-quarters may very well come within clause (a) of section 40 {l),‘it cannot 
necessarily, be said that the Government only considered clause (b) of section 40 (1) 
and did not consider clause (a) at all. But if one looks at the preamble to the agree- 
ment there is in our opinion justification for the view taken by the High Court. The 
preamble puts all the three purposes together and makes no distinction between them. 
The State Government apparently thought that instruction of staff-quartes stands 
on the same footing as construction of hostel buildings and playground and considered 
the necessity of giving consent on the basis of clause (b) only. This is clear from that 
part of the preamble which says that the State Government being satisfied by an 
enquiry held under section 40 of the Act that the proposed acquisitiohjis needed for 
the purpose of construfcting staff-quarters, hostel buildings and playground, and 
that the said work is likely to prove useful to the public, has consented to acquire 
the land on behalf of the Mission, The said work in this part of the preamble inclu- 
des all three,' namely, staff-quarters, hostel buildings and playground, and all 
&at the'State Government says in connection with the giving of consent is that the 
said wbrk is likely to prove useful to the public, which are the very words to be found 
in clai^ ,If the State Government was considering clause (c) we would have 

found words in 'the preamble which would be appropriate to clause (a). In the 
circumstances the view taken by the learned Chief Justice that clause (a) was not 
considered at all by the State Government appears to be correct. His further con- 
clusion that if that is so and the land required for the construction of staff-quarters 
caimot be brought under clause (6) and the. extent of such land is not known, the 
whole of the notification must be structk down, is in our view correct. On this 
view of the matter the appeals must fail and it is unnecessary' to consider the other 
two points raised before us. 

The appeals therefore fail and are dismissed with cots — one set of hearing fee. 

’ V.'K. ' - ' ' ’ ^Appeals dismissed. 
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Rajasthan City Municipal Appeals (Regulation) Act (III of 1950), section 4(1) proviso — Construction — 
Final order of a Municipal authority not subject to a Municipal appeal under the relevant municipal Act under which 
sudi order is made — If revisable under proviso to section 4(1). 

Interpretation of Statutes— Omission of words used in statute as being inconsistent with the spirit of the enactment 
— Permissibility. 

The words “ orders of a Municipal authority ” in the proviso to section 4 (1) of the Rajasthan City 
Municipal .Appeals (Regulation) Act, 1950, would include final orders of a Alunicipal authority not 
subject to a Municipal appeal under the relevant Municipal enactments in force in the cities of Rajas- 
than under which such orders are made. The words “ orders ofa Municipal authority ” in the proviso 
cannot be read as referring only to appealable orders for which an appeal is provnded imder the relevant 
Municipal enactments. Hence, an order of the President of the Municipal Council compounding 
an offence against a Municipal bye-law under the City ofjaipur Municipal Act, 1943 which is final and 
is not subject to an appeal under that Act is subject to the revisional jurisdiction of the State Govem- 
meht under the proviso to section 4(1) of the Rajasthan City Municipal Appeals (Regulation) Act, 
,1950. 

- The argument that the intention of the Rajasthan City Municipal Appeals (Regulation) Act as 
gathered from its Long title, Preamble, and the operative provisions is not to alterthe substantive 
rights ofpartiesbut only to provide for a forum for entertaining and disposing of appeals which already 
existed under the relevant Municipal enactment in the different cities of Rajasthan and that therefore 
when an order of a Municipal authority is final under the relevant Municipal enactment such an 
order is not subjecttotherevisional jurisdiction undcrthcprovisoto section4 (1) cannot be accepted. 
If this argument has'to be accepted the proviso would have to be read deleting the words “ or a Muni- 
cipal authority ” occurring therein which cannot be done on any accepted principle ofstatutory cons- 
truction. 

It is not permissible to omit or delete words from the operative part of an enactment, which have 
meaning and significance in their normal connotation merely on the ground that according to the view 
of Ihe Court it is inconsistent with the spirit underlying the enactment. Unless the words are unmean- 
ing or absurd, it would not be in accord with any sound principle of construction to refuse to give effect 
to the provisions of a statute on the vety’ elusive ground that to give them their ordinary meaning leads 
to consequences which are not in accord wth the notions of propriety or justice entertained by the 
Court. No doubt, if there are other provisions in the statute which conflict with them, the Court may 
prefer the one and reject the other on the ground of repugnance. .Again w’hcn the words in the statute 
are reasonably capable of mare than one interpretation, the object and purpose of the statute, a general 
caasptetus ofits provisions and the context in which they occur might induce a Court to adopt a 
more liberal or a more strict view of the provisions, as the case may be as being more consonant with 
the underlying purpose. But it is not possible to reject words used in an enactment merely for the 
reason that they do not accord with the context in which they occur or with the purpose of the legisla- 
tion as gathered from the Preamble or Long title. The Preamble may no doubt be used to solve any 
ambiguity or to fix the meaning of words which may have more than one meani^but it can, how- 
ever, not be used to eliminate as redundant or unintended the operative provnsions of a statute. 

Tiie proviso to section 4 (I) is really not a proviso in the accepted sense by an independent legis- 
lative provision by which to a remedy which is prohibited by the main part of the section an alter- 
native is provided Tnc proviso is not co-extenstive with but covers a wider field than the main part 
-of section 4 (1). 

Appeal by Special Leave from the Judgementand Order dated 7th November, 
1958, of the Rajasthan High Court in D. B. Ghnl Writ Petition No. 65 of 1957. 

M. M. Tewari, K. K. Jain and R, ff. Sachth^', Advocates, for Appellant. 

S. P. Sinha, Senior Advocate (V. Kiimar and ffaunit Lai, AdvocateSj asrith him), 
for Respondent No. 1, 
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The Judgment of the Court was delivered by : ir 

Rajagopala Ayyangar, J ,: — very short question regarding the proper construe* 
tion of the proviso to section 4 (l)'of the Rajasthan City Municipal Appeals (Regula- 
tion) Actj 1950, is involved in this appeal which comes before us by virtue of Special 
Leave granted by this Court, 

The facts giving rise to this appeal are briefly these : The respondent Mrs, 
Lcela Jain is the owner of a plot of land in the city of Jaipur. Under the relevant 
provisions of the City of Jaipur Municipal Act, 1943, she was required to submit to 
the Municipal Council plans for erecting constructions on her plot, obtain tueit 
approval and make the constructions in accordance with the sanctioned^ plans. 
She submitted her plans, which were sanctioned but it was stated that during the 
course of her constructions she made certain variations from the plan ^ approved by 
the Municipal authorities. A neighbour of her’s, one U.D. Gosw^i a ^ed that 
the variations made by the respondent in carrying out the constructions pf h^ house 
prejudicially affected him. On the basis of his representation *e Municipal Qjuncil 
hiitiated an inquiry as a result whereof a report was^submitted to it m which a findmg 
was recorded that the respondent had effected variations from the sanctioned plan. 
The President of the Municipal Board considered the report and passed an order on 
loth September, 1956, directing therespondent to stop the unauthorised constructions 
immediately. It was stated that notwithstanding this order the respondent con- 
tinued the constructions and completed them. When this was brought to the 
notice of the Municipal authorities, an order was passed that action be taken against 
her under section 210 of the City of Jaipur Municipal Act, 1943. This section pro- 
vides that where an owner or occupier was required to execute any work under the 
provisions of the Act and a default was made in the execution thereof the Municipal 
Board might cause such work to be executed and the expenses incurred thereby, to 
be recovered from the person in default. It is not very clear from the record what 
exactly was the work which the respondent was directed to carry out and which she 
failed to execute. The only thing that is necessary to be noticed is that there existed 
an order under section 210 passed on 26th September, 1956. Representations 
were made by the respondent to the President of the Municipal Council and 
thereupon, by an order dated 24th October, 1956, the President ordered that the 
case against the respondent be compounded by her paying to the Municipal 
Council a sum ofRs. 101 as fine. It is stated that the respondent paid this fine, but 
the fact of her having done so is apparently a matter of some controversy to which 
it is not necessary to refer. 


Shri D.D. Goswami, the respondent’s neighbour, felt aggrieved by this order 
compounding the violation of the building bye-laws. No appeal was provided by 
the Jaipur Municipal Act from such an order, but he moved the State Government 
to set aside that order and the latter purporting to execise jurisdiction under the pro- 
viso to section 4 of the Rajasthan City Municipal Appeals (Regulation) Act, 1950 
(to which we shall hereafter refer as the Act) set aside the order of the President of 
the Municipal Council. The respondent thereupon invoked the jurisdiction of th® 
Rajasthan High Court under Article 226 of the Constitution of India for issue of ^ 
writ of rerfibmri to quash this order of the State Government. Though several con- 
tentions were raised by the respondent in support of her plea regarding the iuvalj' 
dity of the impugned order of the State Government, the learned Judges of the Higy 
Court confined their attention to one of the points raised that the order of the Presn 
dent of the Municipal Council which was final and not subject to appeal under wt 
•City of Jaipur Municipal Act ‘was not subject to' the fevisional jurisdiction' of tW 
State Government under the proviso tdsection 4 (1) of the Act. The learned Juag« 
of the High Court accepted this contention and acceded -to -the Writ Petition an 
passed an order as prayed for. The appellant-State having obtained Special 
from this Court, has preferred this appeal; , • , , , 

In order to appreciate the contentions urged before us relating to the constni® 
-tion of -the proviso to section 4 of the Act, it is necessary to read the main provisio’" 
of the Act, It is> short Act containing 5 sections. The Long title states that it 



39 


STATE OE RAJASTHAN V. MRS. LEELA JAIN {Rajagopah Ayyangar,J,). 

enacted “ to provide for and secure uniformity in the forum for Municipal appeals 
pertaining to tlie cities of Rajasthan”. Its Preamble carries out what is stated in the 
Long title and it runs “ Whereas it is expedient to provide for and secure uniformity 
in the forum for Municipal appeals in the different cities of Rajasthan”. The differ- 
ent cities, it may be noticed, include inter alia, the city of Jaipur with which we are 
concerned. The main purpose of the Act is, as recited in the Preamble and the 
Long title, to create a uniform forum for entertaining and dealing with Municipal 
appeals which lay to different autliorities in tlie several separate Municipal enact- 
ments in force in the different cities within tlie State of Rajasthan. 

The officer or authority designated by tlie Act as tlie forum for hearing appeals 
is the Commissioner and the expression “Commissioner” is defined in section 2 which 
contained definitions of the terms used in the Act, as meaning “ Commissioner or 
Additional Commissioner of the Division within tlie local limits whereof a Municipal 
authority exercises jurisdiction”. The “ Municipal appeals” for which a foriun is 
being provided is, by the Act, treated as a technical teim and is defined in section 
2 (iii) as meaning an appeal from an order of a Municipal authority lying under 
any Municipal law, to any officer or authority other than a Municipal authority”; in 
other words, by “ Municipal appeal ” is meant an appeal lying under a Municipal 
law to an outside authority t.e., some designated officer of the Government. 

Sections 3 and 4 have a vital bearing on the rival constructions submitted to 
us by either side and therefore it is necessary to set tliem out : 

“ 3. FWsl Municipal appsals. — (1) NoUvlthstanding anything contained in any Municipal law# 
wherever such law provides for a Municipal appeal, the nppc.il shall, subject to the time-limit pres- 
cribed therefor by such law, He to and be brought before the Commissioner. 

(2) All Municipal appeals pending at the commencement of this Act before any officer or 
authority other than the Commissioner shall be transferred to the Commissioner for disposal. 

(3) In any Municipal appeal under this section, the Commissioner shall proceed in the manner 
provided for such appeal in the Municipallaw applicable thereto and the decision thereon of the Com- 
missioner, shall subject to the provisions of sections 4 and 5 be final and conclusive. 

(4) W ucn an appeal under this section is pending at the commencement of this Act or has been 
thereafter preferred, all proceedings to enforce the order appealed against and all prosecutions for 
a breach thereof may, by order ofthc Commissioner be suspended pending the decision of the appeal. 

_ Stcond Municipal appeals and revision!. — (1) Notwithstanding anything contained in any 

Municipal law, no Municipal appeal shall lie from any order passed in appeal imder section 3 : 

Provided that the Government may, of its own motion or on the application of a Municipal 
authority or of any aggrieved person cal I for the record of any case for the purpose of satisfying itself 
as to the correctness, legality or expediency ofany order passed by a Commissioner or a Municipal 
authority and may pass such orders therein as the Government may consider fit and reasonable. 

(2) Any Municipal appeal from orders made in appeal by any officer or authority other than a 
Municipal authority pending at the commencement of this Act, shall be transferred to the Govern- 
ment and be disposed of in accordance with the proviso to sub-section (1) . 

(3) The provisions of sub-section (4) of section 3 shall mufotir mutandis apply also to appeals 
' and applications under this section.” 

Section 5 contains merely a saving and though not very relevant in the present 
context, we may quote it for completeness ; 

“ 5 . Saving. — Nothing in this Act shall affect any power other than the power to entertain hear 
and determine Municipal appeals, vested in the Government by any Municipal law.” 

' The controversy bettveen the pardes rest on the meaning and effect of the ex- 
pression “ or a Municipal authority ” occurring on the proviso to section 4. It 
may be mentioned that the expression " a Municipal autliority ” is defined in sec- 
tion 2 (iv) of the Act and it is common ground that on that definition the President 
of the Mtmicipal Council who passed the order which set aside by the State 
Government was a Municipal authority, ' 
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' Before considering the arguments addressed to us it would be convenient to 
briefly advert to the reasoning by ^vhich the learned Judges held that tlie State 
Government had no jurisdiction to entertain the revision against the order of the 
Chairman'of the Municipal Council which, as stated already, was not under the pro- 
visions of the City of Jaipur Municipal Act subject to an appeal either to a Municipal 
authority or to an outside party. In the first place, the learned Judges considered 
that the Long title, the Preamble and the operative portion of the enactment other 
tlian the crucial words of the proviso all pointed to the enactment not being intended 
to alter the substantive rights of parties but only to provide a new forum for enter- 
taining and disposing appeals which already existed under the relevant Municipal 
enactments. If, as was admitted, an order of the President of the Municipal Councu 
compounding an offence against a Municipal bye-law was under the City of Jaipur 
Municipal Act final and not subject to an appeal or any other kind of interference, 
they held that it could not be the intention of the Act to confer a right on the Govern- 
ment to interfere with such orders. This, one might say, proceeds on the textual 
construction of the Act. The other line of reasoning which according to the learned 
Judges pointed to the same conclusion was that tire City of Jaipur Municipal Act 
was Intended to confer on tlie inhabitants of the Municipal area and their representa- 
tives on the Municipal Council the right of local self-Government and it was incon- 
sistent wth that basic conception to read the Act as making such an inroad ’ on 
local autonomy as to permit the Government to interfere in. cases where under the 

'Municipal Act an order was final and immune from challenge,' 

It would, however, be seen that the construction adopted by the learned 
Judges does not give any effect to the words ‘ or other Municipal authorities ’ in th^ 
proviso and, in fact, on their interpretation the words had no meaning and in reality) 
though not in terms have been rejected as inconsistent with the theory of the local 

Self-Government. 

, With due respect to the learned Judges we do not find it possible to agree that 
it is permissible to omit or delete words from the operative part of an enactment, 
■which have meaning and significance in their normal connotation merely on the 
ground that according to the view of the Court it is inconsistent with the spirit 
underlying the enactment. Unless the words are unmeaning or absurd, it would 
not be in accord with any sound principle of construction to refuse to give effect 
to Ae provisions of a statute on the very elusive ground that to' give them their 
ordinary meaning leads to consequences which are not in accord with the notions 
of propriety or justice entertained by the Court. No doubt, if there are other provi- 
sions in the statute which conflict with them, the Court may prefer the one and 
reject the other on the ground of repugnance. Surely, tliat is not the position here. 
Again, when the words in the statute are reasonably capable of more than one 
interpretation the object and purpose of the statute, a gerieral conspectus of its 
provisions and the context in which they occur might induce a Court to adopt a 
more liberal or a more srtict view of the provisions, as the case may be, as beinj 
more consonant with the underlying purpose. But we do not consider it possible 
to reject words used in an enactment merely for the reason that they do not accord 
with the context in which they occur, or with the purpose of the legislation as gatlicr- 
ed from the Preamble or Long title.^ TheTreainble may, no doubt, be used to sohe 
any ambigpiity or to fix the meaning of words which may have more tlian ons 
meaning, but it can, however, not be used to eliminate as redundant or unintended, 
the operative provisions of a statute. Besides, if one strictly applied this rule d 
interpretation that the Act did not intend to make provision for nothing except s 
forum for appeals — the whole of the proviso even where it provided for revisioi^ 
agauist the orders of^a Commissioner, must be rejected as travelling beyond 
Long title and the Preamble, for in neither of them is reference made to revision^- 
We do not therefore consider that 'in the case of the Act under consideration, it 
would be possible to reject the words “ or a Municipal authority ” by reference 
the Preamble and the Long title. 
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Coming nex,t to the words used, we start witlr the position tliat under section 3 
of the Act, appeals from Municipal authorities to outside autliorities which are 
designated “ Municipal appeals ” by the Act are to be filed before and disposed of 
only by the Commissioner. If any appeals were pending before authorities desig- 
nated Ijy the several Municipal enactments, they ^vere directed to be transferred to 
tlie Commissioner and to be disposed of by him section [3 (2)]. 

' Then comes section 4 (1) by which the finality of the orders of tire Commissioner 
declared by section 3 (3) was repeated -and reinforced by the use of tlie words 
“ notwithstanding anything contained in any Municipal larv,” so that even if a 
second appeal or other proceeding had been permitted by the Municipal law against 
orders of an outside author ity passed in Municipal appeals as defined by section 2 (3) 
of the Act (ji'c) . But this finality was not absolute as indicated by section 3 (3) but 
could be imperilled by a revision to a State Government. This is effected by tlie 
proviso to section 4 (1) and if the learned Judges of tlie High Court are right, the 
proviso has done notliing more. 

The question for our consideration is whetlier any effect can or should be 
given to the words “ the Government may on its own motion or on tlie application 
of a Municipal authority or of any aggrieved person call for the record of any case .... 

for the purpose of considering the correctness of any orders passed by 

a Municipal authority.” Before entering on a discussion of this question it might be 
convenient to put aside the arguments addressed to us by the learned Counsel for 
the respondent that these words occurring as they do in a proviso are to be cons- 
trued differently from what they would have been if they occurred as an independent 
provision. This, to some extent, also figures as part of the reasoning of the learned 
Judges of the High Court who have cited a few decisions one of which ivas of the 
Privy Coimcil and tlie otlier of tliis Court in whicli the construction of a proviso 
came up for consideration. These cases may be thus summaidsed. In some of 
them a question has arisen as to ivhether the terms of a proviso could be called in 
aid to determine the scope of the main part to which it is a proviso. This approach 
and its limitations need not detain us, for obidously that is not the principle that 
arises for examination in the case before us. There are other decisions to which 
learned Counsel for the respondent drew our attention in which the question to be 
considered was whether the proviso was really redundant i.e., enacted ex abundi 
cautela. No such principle arises for consideration in the proviso before us either. 
So far as a general principle of construction of a proviso is concerned, it has been 
broadly stated that the function of a proviso is to limit tlie main part of the section 
and carve out something which but for the proviso would have been witliin the 
operative part. It is obvious that this is not the function of tlie proviso to section 
4 (1) of the Act, for the operative words in the main part of section 4(1) prohibit 
all appeals from the appellate orders of the Commissioner. The primary purpose 
of the proviso now under consideration is, it is apparent, to provide a substitute 
or an alternative remedy to tliat which is prohibited by the main part of section 4(1). 
There is, therefore, no question as to tlie proviso carving out any portion out of tlie 
area covered by the main part and leaving the other part unaffected. Wfiiat we have 
stated earlier should suffice to establish that the proviso now before us is really not 
a proviso in the accepted sense but an independent legislative provision by ivhich 
to a remedy which is prohibited by the main part of the section, an alternative is 
provided. It is further obvious to us that tlie proviso is not co-extensive with but 
covers a field ivider than tlie main part of section 4(1). If its function were only 
to provide a remedy alternative to a further appeal frota die orders of the Commis- 
sioner and no more and that is the contention of the learned Counsel for the respon- 
dent, the words ‘of any order passed by a Municipal authority’ should 

have no place in it. If tliis submission has to be accepted, tlie proviso would have 
to be read deleting the words “ or other Municipal autiiority.” As already pointed 
■out, this rejection cannot be done on any accepted principle of statutory construction, 
for the words have meaning and effect can be given to them without the same 
conflicting' with any other operative provision of the Act. 
scj— 6 
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If tiac argument that the words should be rejected is not accepted and some 
meaning had to be attributed to these words^ the alternative submission of the learned 
Counsel for the respondent was that we should read the words ‘ orders passed ’ 
as confined to orders which were appealable orders for which an appeal was provided 
under a Municipal law. In tliis connection it was urged that the intention of the 
framers of the Act was merely to enact a legislation providing for an uriifbrm forum 
in which appeals for which diverse provisions were made in the Municipal laws of 
the several Municipalities in the State were to be entertained and disposed of and 
it would be inconsistent witli such an intention to hold that they made s. provision 
for Government revising orders which according to the relevant Municipal law 
were final and not subject to any appeal. This argument though plausible d(^ 
not appear to us to be sound or maintainable on any proper construction of the 
words employed. If the learned Counsel is right, the_ clause would read The 

Government may call for any record of any case. ..... of any appealabli 

order passed by a Commissioner or by a Municipal authority and may pass such 
orders ” This would show how impossible it is to read the word order 

as confined to kppealable orders which is what the learned Counsel suggests as the 
proper construction of the proviso, for it would at once be seen that there are no 
appealable orders of the Commissioner, since section 4 (1) has in terms prohibited 
all appeals. As the words ‘ orders oP are not repeated before the words ‘ a Municipal 
authority,’* you cannot read the word ‘ order ’ as meaning ‘ orders declared final 
by this Act ’ when applied to the orders of a Commissioner and as meaning 
‘ orders subject to appeal under a Municipal law ’ in relation to the order of a 
Municipal authority. Besides, it would be somewhat anomalous that section 3 
should provide the forum for appeals which lay under the Municipal Act and in 
regard to the same matter i.e., those in regard to which a Municipal appeal would 
lie make a parallel provision for a revision by the State Government without clearer 
words. We do not consider it necessary to examine this matter further or to examine 
the other anomalies which this construction might involve, because we are in this 
case concerned with a non-appealable order of a Municipal authority. So far 
as they are concerned, such orders would be in exactly the same situation as regards 
their finality as the orders of a Commissioner, which by reason of the positive 
provisions of section 3 (3) and section 4 (1) are expressly declared final by the 
Act. It appears to us that the more reasonable construction is to construe the words 
‘ orders of a Municipal authority ’ as including final orders not subject to a Munici- 
pal appeal which would fall into the same category as appellate orders of a Commis- 
sioner which are declared final by the Act. 

It is, no doubt, true that so to construe these words could empower a State 
Government to interfere in Municipal affairs and this on an extensive scale and enable 
them to pass orders in revision, on matters which under the relevant Municipal law 
was final and not subject to any appeal. That is an aspect which appealed greatly 
to the learned Judges of the High Court and as we have pointed out earlier, forms 
the main reasoning on which they have arrived at the construction of the proviso' 
Though we are not unmindful of the consequences and implications of this construc- 
tion, we, consider that it would not be proper to take these factors into considera- 
tion where the words of the statute are clear and what we have stated earlier shouW 
suffice to show that, in our opinion the opposite construction is not reasonably op^ 
without doing violence to the language of the enactment either by omitting the worm 
“ or other Municipal authorities ” altogether or by rewriting the section so s* 
to achieve the desired result. We do not conceive this to be the function of a Court 
of construction but that it most be left to other organs of Government. We, therefore, 
consider that the learned Judges of the High Court were in error in holding tlia I 
the State Government had no power to entertain the revision against the order ® 
the President of the Municipal Council and to quash it on that ground. | 

As already indicated in the Writ Petition under Article 226 filed by the respou- , 
dent to the High Court she based her attack on the validity of the order of the Sp ^ 
Governmentnot merely on the ground thatit was beyond their revisional jurisdiction! 
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but on various other grounds. The learned Judges of the High Court having reached 
a conclusion in her favour on this ground, observ^ed in tlie course of their judgment : 

“ The order ofthe Government is without jurisdiction nnd must be quashed on this ground alone. 
It is not necessary to go into the other grounds raised in this petition. ” 

.The learned Counsel for the respondent drew our attention to this passage and sub- 
mitted that should we allow tlie appeal on our construction of the proviso to section 
4 (1), we should remand the case to the High Court for considering the other objec- 
tions that were raised. Though the learned Counsel for tlie appellant submitted 
that we might ourselves deal witli the other points, we do not accede to this request. 
In our opinion, the case has to be sent back to the High’ Court for all the other 
objections being considered on theh merits as may arise on the pleadings and in 
law. We are not to be understood as having expressed any opinion as to whetlier 
any such point arises or tlieir merits. 

The appeal is accordingly allowed and tlie order of tlie High Court alloiving the 
,Writ Petition is set aside and the matter is reiuanded to the High Court for being 
disposed of in accordance with law and with tliis judgment. The costs of the parties 
in this Court will abide the result and will be provided for by the High Court in its 
final order. 

V.K. — Appeal allowed. 

THE SUPREME COURT OF INDIA. 

• ' (Civil Appellate Jurisdiction.) 

Present : — P. B. Caj^ndragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 
TULLAH, RaGHUBAR DaYAL AND J. R. MUDHOfcKAR, JJ. 

Amin Lai . . Appellant* 

V. 

Hunna Mai ' . . Respondent. 

Rtprucnlation of tht Piopk Acl {XLIII of 1951) (as amended in 1955), sections 79 {h), 92 {h), 90 (1), 
90 (3) and 123 — Power to dismiss election petition under section 90 (3) — If can be exercised afer amendment of the 
petition — Allegation of corrupt practice against a duly nominated candidate who has withdrawn his candidature — 
Such a person if a necessary parly — Amendment to election petition — Power of Election Tribunal to allow — 
Discretion of Election Tribunal to add parties under Order l,rule 10 of Civil Procedure Code (Vof 1908) — Interfer- 
ence by Supreme Court — Practice. 

An election petition can be dismissed imder section 90 (3) of the Representation of the People 
Act (XLIII of 1951) even after it has been amended The argument that ivhat section 90 (3) con- 
templates is a petition as originally filed and not as amended is untenable. The power ofthe Election 
Tribunal to dismiss an election petition is not in any au-ay affected by the fact that it was not dismissed 
, by the Election Commission under section 85. Indeed, section 90 (3) gives an independent power to 
the Tribunal to dismiss an election petition on the ground of non-compliance tvith the provisions of 
sections 81 and 82 despite the fact that the Election Commission has not chosen to dismiss it upon 
those grounds under section 85. Since an election petition can be permitted by the Tribunal to be 
amended, a petition which has been amended would from the date of amendment be the only peti- 
tion before it. Therefore, that would be the petition witli respect to which it could exercise the powers 
conferred upon it by section 90 (3) . It would therefore follow that the power conferred imder section 
90 (3) will not be taken away by reason of an amendment of the election petition . 

A person who ivas duly nominated as a candidate for election would not cease to be a candidate 
for the purposes ofsection 82 (6) merely because he ivithdrew his candidature within the time allowed 
by law. Therefore where an election petition contains any imputation of corrupt practice against such 
. aperson it could not be regarded as properly constituted and isliableto be dismissed under section 90 
(3) unless he ivas impleaded as a respondent, whether such imputation of corrupt practice is contained 
in the election petition as originally filed or is introduced for the first time by imy of an amendment. 
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' Tlins, where an allegation of corrupt practice — an allegation that certain pamphlets couched in 
language which tended to spread hatred between the Sikha and the non-Sikhs in the State of Punjab 
were distributed held amounted to an allegation of corrupt practice within the meaning of section 123 
against a duly nominated candidate who had withdrawn his candidature within the time allowed by 
law is introduced for the first time by way of an amendment to an election petition and the election 
petiton becomes defective by reason of such amendment, the person against whom, such allegation 

is made not having been added as a party to the election petition, the Tribunal willbe justifiedin du* 

missing the election petition as amended under section 90 (3) for non-compliance with section 82. 

The Election Tribunal has power to allow or direct an amendment of the election petition undw 
Order 6, rule 17 of the Code of Civil Procedure (V of 1908). But it has no power to grant an amend- 
ment so as to enable the petitioner whose petition did not comply with the provisions of section Slot 

82 of the Representation of the People Act (XLIII of 1951) to remedy the defect. Similarly where an 

election petition has become defective by reason of an amendment it would be grossly improper to 

allow a further amendment for avoiding the penalty under section 90 (3) . 

A party can avail himself of the provisions of Order 1, rule 10 of the Code of Civil Procedure (Vof 
1908) subject to the law of limitation- Under section 81 ofthe Representation of the People Act (XLllI 
of 1951) an election petition has to be presented wythin 45 day's ofthe date ofthe election ofthe return 
ed candidate. Assuming that the Election Tribunal can permit joinder of parties an application und« 
Order 1, rule 10 filed beforeanElection Tribunal more than eight months after the election oftit 
returned candidate would be inordinately late and could not be granted. Further, the powc' 
conferred on the Court by Order 1, rule 10, is a discretionary one and the Supreme Court would nOt 
hg'itly interfere with what the Election Tribunal had done under that provision. 

Anneal from the Tudement and Order, dated the 27th August, 1963, of th« 
Punjab High Court in F.A.O. No-.A-E. of 1963. 

M. C. Setalvad and Ananda Swaroop, Senior Advocates {Janardhan Shams, 
Advocate, with them), for Appellant. 

Veda Vyasa, Senior Advocate {B. D. Jain, Advocate, with him), for Respondent. 
The Judgment of the Court was delivered by 

Mudholkar, J . — ^The short point for consideration in this appeal from the judg- 
ment of the Punjab High Court is whether the Election Tribunal, Rohtak, was justi- 
fied in dismissing the election petition under sub-section (3) of section 90 of theRepre- 1 , 
sentation of the People Act, 1951 (hereafter referred to as the Act) preferred by tht j 
appellant on the ground that it did not comply with the provisions of section 82 of I 
the Act. I 


The appellant is a voter in 64-Hissar City Constituency of the Punjab Legis- 
lative Assembly and the respondent was a candidate for election to the Assembly from 
the constituency, the polling in which took place on 24th February, 1962. Eleven 
persons had been nominated for election from that constituency, one of whom 
was Suraj Bhan, brother of the respondent. Five candidates, including Suraj Bhan, 
withdrew their candidature within the time prescribed for the purpose with the result 
that names of only six candidates were published under section 38 of the Act. Several 
grounds were set out by the appellant in his election petition for setting aside the 
election.^ One of those grounds was that the respondent, his agents and other persons 
acting with the consent of the respondent were guilty of committing corrupt practice^' 
In paragraph 9 (c) (i) of the petition as presented to the Election Commission o" 
8th April, 1962 the appellant had alleged as follows : 


That the respondent by himselfand through his agents with his consent has been guiltVi'*^ 
corrupt practice ofpromotmg or attempting to promote feelings of enmity and hatred between dinrr” 
classes ofthe citizens oflndia on grounds ofreligion, commuiiity, and language. The respondent , 
in fact a candidate sponsored by Shri Devi Lai of Ghautala, a rebel Punjab Congress leader 'vlio n 
left the Congress fold and joined hand with Professor Shcr Singh, leader ofthe Hariana LokSaiuy 
The very creed ofthis Samiti was the promotion of or attempt to promote feelings of enmity and !ia‘‘ 
between the residents ofthe Punjab region and residents of Hindi region This Samiti has in a vj 
divided the Punjab State into tivo communities Punjabis and non-Punjabis The Chief target ol 
leaders, workers, candidates sponsored by the Samiti and their agents and workers were the Coa? 
candidates, who were pitched against them in every constituency ofthe Hindi region whom jheyo 
cribed as being the hetichmen of Shri Pratap Singh Kairon, the Chief Minister of the Punj9U< 
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according to respondent and his agents was a staunch Sikh and chief supporter of the cause of the 
residents of Puppbi region at the cost of the residents of the Hindi region and specially the non-Sikhs 
amjng them. Tney described the Congress candidate Shri Bahvant Rai in this constituency as being 
aa eaemy of the residents of Hindi region specially and iion-Sikh residents of the Hindi region and 
preacned thatlf elected he would be a great obstacle in the way of the non-Sikh residents of the Hindi 

region and would beacauseofthedeathkncllofHindilanguaga as well. This poisonous propaganda 
on the basis of two communities Punjabis and non-Punjabis and also on the basis of two religions Sikhs, 
and non-Sikhs and on the basis of two languages Hindi and Punjabi was resorted to by the respondent 
his chief agent Shri Devi Lai with his consent throughout the constituency right from the date of the 
filing of the nomination paper by the respondent up to the date of poll through the \-arious pamphlets, 
posters and the writings in the paper titled as ‘ Haiiana Kesri ’ a mouthpiece of the ideology of Sri 
Devi Lai rebel Congress leader. These pamphlets, posters and newspapers containing the poisonous 
propaganda were got published by the respondent or by the office of the group headed by Cfii. Devi 
Lai from the office of the ‘ Hariana Kesri ’ controlled by Shri Devi Lai with the consent of the' respon- 
dent and got distributed by the' respondent through liis workers and agents throughout the consti- 
! tucncy at a large scale. These waitings wall be got produced later on when available. ” 

In the ^Y^itten satatemnet filed by the respondent on 1 Ith July, 1962, he raised 
certain preliminary objections, one of whicli was to the effect tliat the petition failed 
'to comply witlt the requirements of tlie provisions of section 83 (1) of tlie Act as it 
did not contain a concise statement of material facts and as it did not set out full 
particulars of the alleged corrupt practices. According to him the allegations were 
false and that tlie vagueness consisted in failing to give tlie names of the agents 
or other persons who were alleged to have committed corrupt practices. The appel- 
lant in his reply asserted that all the known particulars so far as possible in .respect 
of the various allegations of corrupt practices had been given in detail. There- 
upon the Tribunal framed tire following preliminary issue : 

*' Wncthcr any of the allegations of alleged corrupt practices as detailed in paragraph 9 of the 
petition, arc vague, indefinite and devoid of particulars as required by law and if so, to w hat effect ? 

After hearing tire parties on tlris preliminary point tire Tribunal gave its finding on 
3rd September, 1962. According to tire Tribunal tire petition suffered from the 
defects pointed out by tire respondent. It, tirerefore, gave an option to tire appel- 
lant either to apply for leave to amend the petition or to amplify the particulars of 
corrupt practices in the light of the observations made by it in its order and directed 
tlrat if the appellant did not droose to do eitlrer of these things the charges which were 
vague would be struck off. In pursuance of this order the appdlant made an appli- 
cation for amendment of the petition and filed along with it an amended petition. 
This was done on 6th September, 1962. One of tire portions of the petition which 
was amended was the latter part of paragraph 9 (c) (i) and as amended it reads thus : 

. “ This poisonous propaganda on the basis of two comiuumtics Punjabis and non-Punjabis and also 
On, the basis of two religions Sikbs and non-Sikhs and on the basis of two languages Hindi and Purgabi 
was resorted to by the respondent, his chief agent Shri Devi Lai with his consent throughout the consti- 
tuency through the various pamphlets. One of the pamphlets titled ‘ Phoolan Kt sej se Kanlon ki rah 
ptr,magtr kion ? ' Containing the speech of Shri Devi Lab dated 5th February, 1962 of the t^pe the 
one of which is attached with this amended petition, the title page of which purports to have been 
printed from the Half-Tone Art Press, Delhi by one Dr. Ganpati Singh Verrna, 3, Daiya Ganj, D_elhi_, 
M its publisher and the rest of which purports to have been printed at Shhji Mudranab-a, Kinari 
Bazar, Delhi. And the other one titled, ‘ The case ofHat-iana and Hindi Region ’ by Professor Sher 
Singh, President, Hariana Lok Samiti presented to DasS Commission in which the case of Hariana 
;Was put in before the Dass Commission by Professor Sher Singh in such a way as to spread hatred bet- 
jWeen the Sikhs and nOn-Sikhs population of Punjab State through the various figures given in it of the 
StateGovcmmentservahtsofallvanksemploycdinthetworcgions, sverc distributed by respondent 
' No. 1, his brother Sh. Suraj Bhan and his near relation Shri Laxmi Chand Gupta, Contractor Gurgaon 
; at alarge scale in Hissar tosvn on the 11th February, 1962 and at Adampur Mandi ond'Uklana Mandi 
on the 12tb Febmar^', 1962 and at Banvala on the 13th February, 1962 . ” 

-On 9th September, 1962 the respondent filed a written statement in answer to tlie 
'am^ded election petition. In respect of paragraph 9 (c) (i) the respondent besides 
'denying the contents of that paragraph, again asserted tliat tlie allegations were 
jVague. This was followd by the replication by the appellant dated 11th September,- 
^1962. • On 12th Septemberj 1962 issues were framed. On that v^' day tlie res- 
j'pondeiit preferred an application before' the Tribunal for dismissing . the petition 
iUnder section 90 (3) of the Act. One of the grounds on which he sought the dis- 
J.^ssal of the petition \vas that Suraj Bhan wbo was alleged by the appellant to have 
■jbeen guilty of corrupt practices ivas a candidate validly nominated for election, that 
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he was a necessary party to the petition and that as he was not made a party thereto 
the petition was liable to be dismissed under sub-section (3) of section 90 of the Act. 
On 16th November, 1962 the appellant filed a reply to the respondent’s application 
in which he said that the allegation against Suraj Bhan was not of corrupt practices 
and tliat Suraj Bhan could not be said to have been a candidate for election within 
the meaning of section 82 (b) of the Act . He further contended that the require- 
ment of making a candidate a party does not extend to the amended petition esped- 
ally when the amended petition was filed in pursuance of an order of the Tribunal. 
On the same day he made an application imder Order 1, rale 10 of the Code of 
Civil Procedure for permission to join Suraj Bhan as a respondent to the petition. 
In paragraph 9 of that application the appellant macle an alternative prayer to the 
effect that in case he was not permitted to join Sur^" Bhan as a respondent to thf 
petition he may be allowed to further amend the petition by the-deletion of the word 
“his brotlier Shri Suraj Bhan” in paragraph 9 (c) (i) of the amended petition, in thi 
5th line from the bottom of clause (c) (i) of paragraph 9. His application was oppos 
ed by the respondent. The Tribunal, after hearing the parties dismissed, the appel 
lands application dated 16th November, 1962 as well as the election petition, Th' 
appellant then preferred an appeal before the High Court of Punjab but that appea 
failed. The High Court, however, granted him a certificate under Article 133 (1) 
(r) of the Constitution and that is how it has come up to this Court. 

The 'ground on which the petition has been dismissed by the Tribunal is thatii 
does not comply with the requirements of clause (b) of section 82.' The relevani 
provision reads thus : 

“ A petitioner shall join as respondent to his petition — 

> , ' ♦ ^ ’ 1 ' I ' 

(6) any other candidate against whom allegations of any corrupt practice are made in the pcfi 
tion.” . ' ' i' ' > ’ 

Clause (6) of section' 79 defines a candidate thus : . f . , ' 

“ ‘candidate’ means a person who has been or claims; to have been duly nominated as a candidate 
at’any' election, and any such person shall be deemed to have been a candidate as from the time 
when, with the election m prospect, he began to hold himselfout as a prospective candidate ; ’’ 

‘ - ^ * 5 1 , t • < ' * ' 

Suraj Bhan was a duly nominated candidate and though he wdthdrewhis candi- 
dature within the time permitted by the Rules he must, for, the purpose of section 82, 
still be regarded as a candidate. As pointed out' by this Court in Mohan Singh v. 
Bhanwarld^t ^ person who was duly nominated as a candidate for election would not 
cea.se to be a candidate for the purpose , of Parts VI, VII and VIII, of the Act merely 
because he withdrew his candidature., .Therefore, according to this Court where a 
petition contained any imputation of corrupt practice against such a person it could 
not be regarded as properly constitued unless he was impleaded as a respondent. 

Mr. Setalvad’s contention however, is that what sub-section (3) of section 90 of 
the Act contemplatesjs a petition as originally filed, by the petitioner and notan 
amended petition. His argument is that under this provision not merely the Tribunal 
but also the Election Commission has the power of dismissing ati election’ petition on 
the groimd that, it does not comply with the provisions of section 82, Since there is, 
according to him, no provision for amendment of an election petition during the 
the Election 'Commission is seised' with it, and since under sub-section (3) of section 
90 the powers of the Tribunal are identical- with those of the Election Commission 
under section 85, we must take the expression “ election petition ” to mean dn un- 
amended election petition. It is not necessary for, us. to consider , whether the Elec- 
tion Commission can perrhit amendment of an election petition, but assuming that 
it has no such power tit does not follow that the Tribunal to whom the petition has 
been sent for trial has no power to dismiss it after it has been amended by the ped- 
tioner. The procedure regarding the trial of election petitions is contained in Chai^ 
ter Illof.the Act, the first .seetjon in which is section 86. , That, section dealsiwata 
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;he appointment of an Election Tribunal, It provides that if the petition is not 
iismissed under section 85 by the Election Commission^ it shall be referred to a 
Election Tribunal for trial. Sub-section (1) of section 90 provides that subject to 
Jie provisions of the Act and Rules made thereunder, every election petition shall be 
tried by the Tribunal, as nearly as may be, in accordance with the procedure appli- 
sable under the Code of Civil Procedure, 1908 to the trial of suits. Under Order 6, 
rule 17 of the Code of Civil Procedure a civil Court has power to permit amendment 
of pleadings and, therefore, it is obvious that the Tribunal can exercise the same power 
with respect to a petition referred to it for trial as die civil Court. Sub-section (3) 
provides that the Tribunal shall dismiss die petition if it does not comply with^ the 
provisions of section 81 or section 82 notwithstanding that it has not been dismissed 
by the Election Commission under section 85. It would follow from this that the 
power of the Tribunal to dismiss an election petition is not in any way affected by the 
fact diat it was not dismissed by the Election Commission under section 85, Indeed, 
this provision gives an independent power to the Tribunal to dismiss an election peti- 
tion on die ground of non-compliance with the provisions of sections 81 and 82 
despite the fact that the Election Commission has not chosen to dismiss it upon those 
grounds under section 85. Since an election petition can be permitted by the Tri- 
bunal to be amended, a petition which has been amended would, from the date of 
amendment, be the only petition before it. Therefore, diat would be the petition 
with respect to which it could exercise the powers conferred upon it by sub-section 
(3) of section 90. To hold otherwise would lead to the result that the powers con- 
ferred by the Legislature on the Tribunal by this provision will become non-exercis- 
able in respect of one category of election petitions. There is nothing in section 90 
which deprives the Tribunal of any of the powers conferred upon it by the aforesaid 
provision. No other provision has been brought to our notice which has die effect 
of taking away the express powers conferred by sub-section (3) of section 90 on the 
Tribunal by reason of an amendment of the petition. We cannot, therefore, accept 
his contention. 

The next contention is that there was no allegation of corrupt practice against 
Suraj Bhan. We have already set out the amended portion of paragraph 9 (c) 

(i) of the petition and there the appellant had clearly alleged that certain pamphlets 
were distributed, amongst others, by Suraj Bhan, one of which was tided: ‘‘Phool on 
kisej sc Kanton ki rah, per mager kion ?” and the other was “ The case of Hariana and 
Hindi region ”. It is alleged that these pamphlets were couched in language which 
tended to spread hatred between the Sikhs and non-Sikhs in the State of Punjab. 
Under , sub-section (3-A) of section 123 of the Act the promotion of, or attempt 
to promote, feelings of enmity or hatred between different classes of the citizens 
of India on grounds of religion, race, caste, community or language, by a candidate 
or his agent or any other persons with the consent of a candidate or his election agent 
for the furtherance of the prospects of the election of that candidate or for prejudi- 
cially affecting the election of any candidate amounts to a corrupt practice. The 
allegations against Suraj Bhan are thus obviously allegations of corrupt practice. , , 

Mr. Setalvad then contended that the appellant did not thereby allege that it 
was the intention of Suraj Bhan to promote or attempt to promote feelings of enmity 
etc._ He also contended that the allegations in the petition are, strictly speaking, 
against the respondent and not Suraj Bhan and -that merely alleging that Suraj ' 
Bhan distributed the pamphlets without imputing to him the knowledge, express or 
implied, of the contents of the pamphlets does not amount to an allegation of cor- 
rupt practice. ‘ In support of this he pointed out that the ‘ appellant had expressly 
submitted to the Tribunal that no allegation of corrupt practice was ever intended 
to be made against Suraj Bhan.' This is not quite correct because the Tribunal in 
paragraph 16 of its order has observed as follows ; ' > 

. “ It has not been seriously challenged and in fact it cannot be challenged that the allegations 
made against Suraj Bhan In the amended petition amount to allegations of corrupt practice.” 
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Apart from that the allegation against the respodent himself is in practically the same 
terms as that against Suraj Bhan and other persons, mentioned in paragraph 9 (c) 
(i) of the petition. The appellant did not say in his petition that the respondent 
had knowledge express or implied of the contents of the pamphlets. Yet, according 
to him, he was guilty of corrupt practice by distribution and causing the distribution 
of the pamphlets through Suraj Bhan and others. If the averments contained in the 
aforesaid paragraph are, therefore, not to be regarded as allegations of corrupt 
practice against Suraj Bhan they could also not be regarded as allegations of that 
type against the respondent. If that were so, the whole of paragraph 9 (c) (i) 
would lose its meamng and significance. Indeed, both the High Court and the 
Tribunal have regaided the allegations therein as allegations of corrupt practices 
and we ourselves do not sec how else they could be construed. 

' Mr. Setalvad then contended that the Tribunal had no power to' allow or 
direct the amendment of the election petition as it is not a suit between two partia 
but is a proceeding in which the entire constituency is interested and referred in this 
connection to tivo decisions of this Court in K. Kamaraja Nadar v. Kttnju Tfievar\ 
and’ Mallappa Basappa v. Basavaraj Ayyappa^. 

' In the Act as it stood prior to its amendment in 1956 the provisions of the, Code 
of Civil Procedure relating to trial of suits weie made applicable to trial of election 
petitions by section 90 (2). Those provisions are now reproduced in section 90 (1) 
of the Act. As regards, allegations of corrupt and illegal practices section 83 (2) 
provided, as does section 83 (1) (a) now, that full particulars of the parties alleged 
to be guilty of such practices be given. Sub-section (3) empowered the Tribunal 
to permit amendment of the particulars. This latter provision has been deleted, 
But while it was still in force this Court held in Harish Chandra Bajpai v. Triloki Singh\ 
that despite this provisions, the Tribunal had power to permit amendment under 
drder 6, rule 1 7, Code of Civil Procedure, in regard to matters other than those, 
falling within sub-section (3) of section 83. Bhagwati, J., who was a party, to, tins 
decision and who delivered the judgment of the Court in the two cases earlier re- 
ferred to has not expressed any dissent from tliis view. What he did say in those 
cases, in so far as permission to amend is concerned was that the Tribunal had no 
power-to grant it So as to enable the petitioner whose petition did not comply with 
the provisions of section 81 or section 82 to remedy the defect. In the case before us, 
the Tribunal did not, by giving an option to the appellant either to "amend the 
petition or furnish particulars or to have paragraph 9 (c) (i) struck off as beingvague 
enable the appellant to remove a defect pertaining to the p'resentation of a petition 
or joinder of parties (which are matters dealt with by sections 81 and 82). ,We 
agree; with what has been said in Harishchandra Bajpai’s case^, and hold that the 
Tribunal was competent to allow or give an option to the appellant to amend the 
petition. ' ' ’ ■ , ' - , , i>< ' • 

' . The next contention of learned Counsel is that since the petition had become 
defective by reason of the amendment the' Tribunal should either have permitted 
the ‘appellant to join Suraj Bhaii as a resppndent or to further amend the petition 
by deleting reference to Suraj Bhan. A party can avail himself of the provisions 
of Order 1, rule 10, Civil Procedure Code, subject to the law of limitation. Assuming 
that a Tribunal can permit, the joinder of parties, we must point out that under sec- 
tion 81 of the Act an election petition has to be presented within 45 days of the date 
of the election of the returned candidate. The application under Order 1, rule Ift 
y was made more than eight months after the election of the respondent and was th«;' 
inordinately late andicould^ therefore, not be granted. As regards joinder of Suraj 
Bhan in exercise of the, powers conferred on a Court by Order 1, rule 10 (2) all 
we need say is that the matter was in the discretion of the Tribunal and we wouW 
not lightly interfere with . what the .Tribunal has done. ’ -As regards the last sub- ^ 
mission,, it cannot be forgotten that the appellant did have the choice when mC 
Tribunal made its order on 3rd September, 1962 to decline to amend and'sufief 

' 3. (1957) S G.J, 297 . (1957) S.C.R- 370 = 
A.I.R. 1957 8,0.444.' . ’ ‘ 


, 1. (1958) S C R. 583. 

2. (1958) S.G.R. 611. 


MUNICIPAL CORPN. OP G. BOMBAY V. LALA PANCHAM. 


49 




paragraph 9 (r) (i) being struck off. He chose to amend and has lost the right to 
■adopt die alternative. IMoreover, diough the decision in K. Kanmaja Jfadar’s case^, 
may not stiictly apply, to allow a further amendment for avoiding the penalty under 
section 90 (3) of the Act would have been grossly improper and the Tribunal was 
right in rejecting it. 

In the circumstances ivc dismiss the appeal but make no order of as to costs. 

V.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendr.\g.adk.vr, Chief Justice, K. N. IV.anchoo, M. Hid.aya- 
TULLAH, RaGHUBAR D.AYAL AND J. R. MUDHOLK-VR, JJ. 

The ^Municipal Corporation of Greater Bombay . . Appellant^ 

V. 

Lala Pancham and odiers ■ . Respondents. 

Civil Proaiwrc Code {V of 1903^, Order 6, rule 17 and Order 41, rule 27 — .ii”er.dtr.crt of plaint — Pou'er of 
Unirt Jo alloio — Limitations — Poicer of appellate Court to admit fresh evidence — IlTifM fo: be exercised — Court if 
can compel parlies to examine any particular icitness. 

Bombay Municipal Corporation Act {III of 1888), as amended bj Bombaji Act (A'.YAVF of 1954). sectici.s 
35-i-R,35i-RA and Schedule GG — Validity of sections 354-/? and 354-7? -1 — Restrictions placed on tenants’ 
eights bj the sections — If unrcasonahle — Ifoiolative of Article \9 {\) {[) of Constitution of India (19501 — Tenant 
if can file suit challenging a clearance order. 

-An amendment allowed by a Court cannot be challenged merely because it was sought at the 
suggestion of the Court unless thcie arc grounds for holding that it was foiced upon an umvilling p.arty. 
Por, the Court -wanting to do justice may invite the attention of the parties to defects in pleadings so 
that they could be remedied and the real issue between the parties tried. But a party should not be 
allowed to make out a new case by way of an amendment to the pleading. Thus, the plaintiff cannot 
be allowed to amend the plaint so as to enable him to make out a case for which there is not the slightest 
basis in the plaint as it originally stood. 

No doubt under Ord-r 41, rule 27 of the Civil Pioccdurc Code, the High Court .at the appellate 
€tage has the pow’er to allow a document to be produced and a witness to be c.vamincd. But the 
requirement of the High Court mutt be limited to those cases where it foimd it neccssaiw to obtain such 
evidence for enabling it to pronounce judgment. This piovision docs not entitle the High Court to 
let in fresh evidence at the appellate stage where even without such evidence it can pronounce judg- 
ment in a case. It does not entitle the .appellate Court to let in fresh evidence only for the purpose of 
pronouncing judgment in a particul.ar w.ay. In other words, it is only for removing lacima in the 
evidence that the appellate Court is empowered to admit additional evidence. The power undei 
Order 41, rule 27 (1) (6) cannot be exercised for adding to the evidence alrcad-v on record except upon 
one of the grounds specified in the provision. The High Court caimot order a virtual i e-trial under 
■Order 41, rule 27 of the Civil Procedure Code. 

A Court cannot compel a paitv to examine any particulai viitness. Just as it is not open to a 
•Caurt to compel a party to make a particular kind of ple.idmg or to amend his pleading, so also it is 
beyond its competence to virtually oblige a party to examine any particular witness. 

A tenant is entitled to laUe an objection to the making of a clcaivncc Older by the Alunicipal 
•‘Corporation of Bombay in exercise of the powers confciied by sections 354-R and 354-RA of the Bombay 
Alunicipal Corporation .Act. 1888, as amended by Bombay .Act (NXXIV of 1954) not only under 
section 354-RA but also under clause (2) of Schedule GG of that .Act. It is no doubt true that there 
is no express mention of tenants in either of these piovisions but fiom the Let that clause (o) of section 
354-RA(4) requires the publication of the clearance order u would be reasonable to infer that the object 
of doing so is to invite objections at the instance of persons who would be affected by the ordci . Since 
-tenants would be affected by it. they fall in this class. 

That a right has been conferred upon a tenant to lodge an objection against a clearance oider is 
durthcr made clear by the provisions of clause (2) of Schedule GG to the Bombay' Alunicipal Corpora- 
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tion Act, 1888, under whicli a right lias been conferred upon “ any person aggrieved” to prefer an 
appeal against a clearance order. The expression “ any person aggrieved ” is sufficiently wide to 
include not only a tenant but also an occupant of a building who isJikcly to be dishoused as a result 
of the action taken under a clearance order. It is true that ordinarily a right of appeal is conferred 
on a person who is a party to the proceeding but that would be so only where the proceeding is between 
certain parties. A proceeding of the nature contemplated by section 354-R is not, strictly spealmg 
a proceeding between the parties ranged on opposite sides. Wliat is contemplated is the exercise of 
certain powers by the Corporation which will affect the interests of a variety of persons or a class or 
classes of persons and clause (2) ofSchcdule GG gives a right to any of them to prefer an appeal ifhis 
legal right or interest is affected by any action by the Corporation taken in pursuance of its powers 

Upon a reasonable construction of section 354-ItA and Schedule GG it must, therefore, beheld 
that they .afford opportunities to tenants to object to the clearance order. It follows from this that 
the restrictions on the tenants’ right to hold property enacted by sections 354-R and 354-RA are not 
unreasonable and that the contention that they are ultra vires of Article 19 (1) (/) of the Constitution 
of India (1950) must fail. 

Finality is given to a clearance order after its confirmation by the State Government and its publi- 
cation in the manner prescribed in clause (2) ofSchcdule GG subject only to the result of an appeal 
preferred under clause (2) ofSchcdule GG by a person aggrieved, if no such appeal is filed or if sudi 
appeal is filed and dismissed no remedy by suit is available to a person like a tenant who contends that 
he IS aggrieved by the clearance order 

Appeal by Special Leave from the Judgement and Order dated the 28th Sep- 
tember, 1962, of the Bombay High Court in L. P. Appeal No. 84 of 1961. 

M C. Setalvad, Senior Advocate (J. B. Dadachanji, Advocate of Mis. J. B. 
Dadachanji & Co., with him), for Appellant. 

S. V. Guple, Additional Solicitor-General of India {G. A. Pandya and 
M. I. Khowaja, Advocates, with him), for Respondents Nos. 7, 8 and 9. 

I. N. Shroff, Advocate, for Respondent No. 4. . 

The Judgment of the Court was delivered by 

Mudholkar, J . — ^The question which falls for decision in this appeal from the 
judgment of the High Court of Bombay is whether the suit instituted by the plaintiffs 
in the City Civil Court, Bombay, was maintainable. The plaintiffs are some of the 
tenants occupying different rooms in a group of buildmgs known as Dhobi Chawls 
(and also known as the Colaba Land Mill Chawls) situate on Lala Nigam Road, 
Colaba, Bombay. _ There are a large number of other tenants also who reside or 
carry on business in these Chawls and the plaintiffs instituted a suit in a representa- 
tive capacity on behalf of all the tenants. The first defendant to the suit is the 
Municipal Corporation of Greater Bombay and the remaining defendants 2 to 4 
are landlords of the plaintiffs. 

The buildings and the land on which they stand belong to the Colaba Land 
Mill Co. Ltd , Bombay. Under an agreement dated 16th May, 1956, called the 
Demolition Agreement defendants 2 to 4 undertook for a certain consideration to 
demolish the buildings which are admittedly in a dilapidated condition after taking 
the permission of the Rent Controller, Bombay. Under clause 7 of that agreement 
defendants 2 to 4 were to be put in possession of the buildings and land on which 
they stand, with leave and licence of the Company and were liable to pa) 

Rs. 20,221-8-0 p.a. to the Company till the demolition of the buildmgs and there- 
after they were to hold the land as tenants at will of the Company. Until the demoli- 
tion of the buildings, defendants 2 to 4 were entitled to the rents payable by the 
tenants occupying the buildings and were liable to pay monthly taxes, insurance 
premia and other dues payable in respect of the buildings. After the demolition 
of the buildings defendants 2 to 4 were entitled to all the materials and debris but 
had to pay Rs. 40,000 as the price thereof to theTdinjiany. Out df 'this amount 
these defendants had to pay and had actually paid Rs. 1 0,000 at the time of 
agreement. 
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The plaintiff’s contention is that the buildings were in a dilapidated condition 
for a number of years and that between August, 1951 and May, 1956 as many, as 
138 notices were served on the Company for effecting repairs to the buildings but 
tliey took no action whatsoever in this regard. The plaintiffs further say that 
between November, 1956 and 29th January, 1960, eleven notices were served on 
defendants 2 to 4 for the same purpose but no action was taken by them either on 
those notices. Further tire Company and defendants 2 to 4 were prosecuted 71 
times for not complying witli the notices but even these prosecutions proved 
ineffective. Their contention is tirat tire Company as also defendants 2 to 4 
deliberately refrained from carrying out the repairs because they wanted to demolish 
the buildings and in order- to facilitate the attainment of this object they invited 
various notices issued by tire Corporation and the prosecutions launched by it. 

The plaintiffs admit that the Corporation, in exercise of the powers conferred 
by section 354-R of tire Bombay Municipal Corporation Act, 1888 (hereafter referred 
to as the Act) have declared the area in which the buildings stand as a clearance 
area and under section 354-RA of that Act made a clearance order which has , 
been duly confirmed by the State Government. According to them, however, 
these provisions are ultra vires of Article 19 (1) (/) and (g) of the Constitution. 
Further, according to them the first defendant has abused the provisions of the Act 
and that the action taken by it is vtala fide. No particulars of nialafides have, how- 
ever, been set out in the plaint. 

The defendants denied that the aforesaid provisions arc ultra vires and also 
denied that tlie Order was made mala fide. They further contended that the 
present suit was barred by virtue of the provisions of clause (2) of Schedule GG to 
the Act and was also barred by time. 

The trial Court dismissed the suit mainly upon the ground that it was not 
tenable. An appeal was taken by die plaintiffs to the High Court which was 
dismissed summarily by Datar, J., on 25tii August, 1961. On tlie same day - the 
plaintiffs preferred an appeal under the Letters Patent which went up before a 
Division Bench consisting of Patel and Palekar, JJ. The learned Judges permitted 
the plaintiffs to amend the plaint over-ruling the objections of the defendants. 
In their judgment the learned Judges held tliat the suit was not barred. Then tiiey 
proceeded to consider the question of malafides. According to tliem the plaintiffs 
had pleaded malafides but that they had omitted to give particulars. They also 
observed that it was true that no evidence was led by tire plaintiffs before tlie trial 
Court and ordinarily they would not have been entitled to lead fresh evidence at 
that stage, much less so at the stage of the appeal under Letters Patent. According 
to them, however, it is not possible to dispose of the case on the material on record, 
that there are certain documents on record which, if une.xplained, “ support in a 
large measure the contention of the plaintiffs that defendants 2, 3 and 4 obtained 
an order by fraud and also that the order was mala fide.'' After referring to some 
of these documents they observed ; “ Though therefore no evidence is led on the 

question of mala fides or fraud committed upon them, it prima facie leads to such 
an inference, and it would not be proper to decide the question without requiring 
further evidence.” This observation was followed by another which, we think, is 
a very unusual one. Tt is this ; “ We particularly want the Commissioner and tlie 
City Engineer and tlie defendants to be examined on this question.” Eventually, 
the learned Judges remitted the case to the City Civil Court for recording additional 
evidence and directed that Court to certify the evidence and its findings by tlie end 
of November, 1962. After tlie grant of Special Leave to tlie appellants tlie procee- 
dings before the City Civil Court have been stayed. 

We must first address ourselves to the question as, to whether the High Court - 
was justified in permitting the amendment to the plaint. By tliat amendment the 
plaintiffs have added paragraph 8-A to the plaint. There they have purported 
to summarise the correspondence which took place between the plaintiffs and the 
officers of the Corporation and between the landlords and the Corporation. ^ Then 
-they have stated as follows: ' = 
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“In the premisesthe plaintiffs say that the Defendants 2, 3 and 4 have fraudulently and wrongfully 
induced the 1st defendant to make the said order. In the alternative and in any event plaintife say 
that as defendants 2, 3 and 4 have denied their responsibility to provide accommodation to all the 
tenantsm the new buildings intended to be constructed on the site, the plaintiffs will submit that the 
approval of the Improvement Committee to the said order and the subsequent confirmation thereof 
by the Municipal Corporation and Government was given under a mistake of fact and under circum- 
stances not warranted by the provisions of section 354-R and of the laiv. In the circumstances the 
plaintiffs submit that the said orders passed by the 1st defendant under section 354-R have been passed 
in utter disregard and in violation of the strict provisions of the said section. The plaintiffs submit 
that the 1st defendant failed and neglected before making the said order to take any measures whether 
by arrangement of the programme or otherwise to ensure that as little hardship as possible was inflicted 
on the tenants. The plaintiffs accordingly submit that the said orders are illegal, invalid and void ’’ 

In the plaint as originally filed, in paragraph 9 they have said the following on the 
question of malaftdes : 

“ The plaintiffs submit that the action sought to be taken is a clear abuse of the provisions of 
the Bombay Municipal Corporation Act and as such ultra vires the powers conferred upon the 
defendant No, 1 by the said Act. The plaintiffs, therefore submit that the action 'of the defendant 
No. 1 IS mala fide ” 

In the earlier paragraph the plaintiffs have challenged the validity of section 354-R, 
and 354-RA on -the grounds that they confer untrammelled and uncontrolled 
■executive discretion upon the Corporation and its officers and also upon the ground 
that they are violative of the plaintiff’s right under Article 19 (1) (f) and (g) of 
the Constitution. They have not indicated why the making of tlie clearance order 
hy the Corporation was an abuse of the provisions of the Act. No doubt, later in 
paragraph 9 they say that the Corporation failed to give a hearing to the plaintiffs 
and that had they been given an opportunity they ^vould have satisfied the Corpo- 
ration that the premises in question did not require to be pulled down. While 
therefore, it is true that the plaintiffs have characterised the action of the Corpora- 
tion as “ fnala fide ” the grounds upon which the action is characterised as mala 
fide appear to be (a) the unconstitutionality of the provisions of section 354-R and 
354-RA and (6) failure of the Corporation to give an opportunity 'to the plaintiffs 
to satisfy its officers that the premises did not require to be demolished. 'Ry the 
amendment made by them in pursuance of the order of the High Court they have 
shifted their ground by saying that the landlords have fraudulently and wrongfully 
induced the Corporation to make the order and plead alternatively that as the 
landlords have denied their responsibility to provide accommodation to all the 
tenants in the new building intended to be constructed on the site, a clearance order 
could not properly be made by the Corporation. 

It was urged before us by Mr. Setalvad that an entirely new case has been 
made out in the amendment and that the plaintiffs did so at the suggestion of the 
Court. In support of his contention he also referred to the objection of Mr. S. V. 
■Gupte before the High Court to the effect that the plaintiff’s had not made an 
application for the amendment of the plaint. He further, relying upon a reference 
in the judgment, said that the amendment proposed by the plaintiffs was not found 
by the Court to be adequate and that it was at the instance of the Court that the 
plaintiffs proposed the amendment which now actually finds place as paragraph 8-A 
of the plaint. 'There appears to be good foundation for what Mr, Setalvad says but 
merely because an amendment was sought by the plaintiffs at the suggestion of 
the Court it would not be proper for us to disallow it unless there are grounds for 
holding that it was forced upon an unwilling party. That is, however, not the 
■suggestion. For, the Court wantmg to do justice may invite the attention of the 
parties to defects in pleadings so that they could be remedied and the real issue 
between the parties tried. There is, however, another ground and a stronger one 
which impels us to hold_ that the amendment should never have been allowed. That 
' ground is that the plaintiffs are now making out a case of fraud for which there is 
not the slightest basis in the plaint as it originally stood. 'The mere use of the word 
■mala fide in the plaint cannot afford any basis for permitting an amendment, "rhe 
context in which the word mala fide is used in the plaint clearly shows that what the 
plaintiffs meant. was that the order of the Corporation having been made in exercise 
of arbitrary powers and having the result of adversely affecting the plaintiff’s right 


tinder Article 19 (1) (/) and {g) of the Constitution amounted to an abuse o the 
provisions of tlie Act and was this made mala fide. 

The High Court tvas quite alive to tlte requirement of law that a party should 
not be allowed to make out a new case by way of an amendment to the pleadings 
Dealing with tliis matter the High Court has observed : 

“ This bring us to the course which we must adopt in the present case and the amendment applica” 
tion. In the plaint, the plaintiff alleged that the order was niflirt fide and that it was obtained for 
collateral purposes! ” 

The learned Judges were not correct in observing that it was the plaintiff’s case in 
the plaint that the landlords had obtained the clearance order or that the Corpora- 
tion had made order for a collateral purpose. This impression of the High Court 
seems to be the basis, of the rather curious procedure which it chose to follow in tiris 
case. Then the High Court referred to the fact that no evidence whatsoever had 
been led by tlie plaintiffs before the City Civil Court to the effect that the order was 
passed fraudulently or for a collateral purpose. It was alive to the fact tliat in such a 
case a party should not be allowed to adduce fresh evidence at the appellate stage 
and much less so at tlie stage of Letters Patent Appeal. Then it observed : 

“ If the C. 1 SC had rested thus the matter would have been vcr)' simple apart from the amend- 
ment application. It seems to us however that it is not possible to dispose of this case satisfactorily 
On the material on record. There are some documents on record which if unexplained support in 
a large measure the contention of the plaintids that defendants 2, 3 and 4 obtained the order by 
fraud and also that the order tvas mala fide." 

If die High Court, in making these observations, was referring to the provisions of 
Order 41, rule 27, Code of Civil Procedure it ought not to have overlooked the 
mandatory provisions of clause (b) of sub-rule (1) of rule 27, No doubt, under 
rule 17 the High Court has the power to allow a document to be produced and a 
isitness to be examined. But the requirement of the High Court must be limited 
to those cases where it found it necessary to obtain such evidence for enabling it to 
pronounce judgment. This provision docs not entitle the High Court to let in 
fresh evidence at the appellate stage where even without such evidence it can pro- 
nounce judgment in a case. It does not entitle the appellate Court to let in fresh 
evidence only for the purpose of pronouncing judgment in a particular way. In 
other words, it is only for removing a lacuna in the evidence that the appellate. 
Court is empowered to admit additional evidence. The High Court does not-say 
that tlierc is any such lacuna in this case. On the other hand what it says is that 
certain documentary evidence on record supports “ in a large measure ” the plaintiff’s 
contention about fraud and mala f ides. Wc shall deal with these documents presently 
but before that we must point out that the power under clause [b) of sub-rule (1) 
of rule 27 cannot be exei'cised for adding to the evidence already on record except 
upon one of the grounds specified in the provision. If the documents on record 
are relevant on tlie issue of fraud the Court could well proceed to consider tliem ’and 
decide the issut. The observations of the High Court that”* certain documents 
would support the plaintiff’s contention of fraud only if Uicy ivcre not explained 
would show that according to it they furnish sl primafacic evidence of fraud. There 
IS nothing to show tliat tlie defendants or any of them wanted to be’ afforded an 
opportunity for explaining tlie documents. It would further appear that it was not 
merely for the limited purpose of affording the defendants an opportunity to e.xplain 
me documents that the High Court remitted the case to the City Civil Court. 
For, in the concluding portion of its judgment the High Court has directed as 
follows ; 

“ In the result, we remit the case to the City Civil Court for receiving additional evidence 
as directed by us in the judgment and also to allow evidence on the amendment. We direct that 
the defendants do file their written statement withm three weeks from today, or at such earlier time as 
they can in answer to the amendment permitted to be made. Discovery and inspection forthwitli 
Within a week thereafter. And after this formality is over, the c.asc to be on the Board for final 
hearing for taking evidence on the issue ot mala fide and the issues that arise on the amended pleadings 
between the parties ” 

This clearly shows that what the High Court has in substance done is to order a 
flesh trial. Such a course is not permissible under Order 4I, rule 27, Code of Civil 
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Procedure. The High Court lias quite clearly not proceeded under Order 41, rule 25, 
because it has not come to the conclusion that the City Civil Court had omitted to 
frame or try an issue or to determine the question of fact which was essential to the 
right decision of a suit. For, the High Court has not indicated which issue was not 
tried by the trial Court. If the High Court meant that the necessary issue had not 
been raised by the trial Court though such issue was called for -in the light of the 
pleadings, the High Court is required under this rule to frame the additional issue 
and then remit it for trial to the City Civil Court. Finally, this is not a case which 
was decided by the trial Court on any preliminary point and, therefore, a general 
remand such as is permissible under lule 23 could not be ordered. 


The only documents to •whieh the High Court has referred to in its judgment 
as supporting the plainuffs’ allegations of fraud and mala fides are the letter dated 
3rd September,' 1959, which the City Engineer wrote to the Tenant’s Association 
and the' letter dated 11th September, 1959, which the Commissioner wrote to the 
Improvements Committee. In the first of these letters the City Engineer had 
stated that the landlords had agreed to construct a building consisting of single 
room tenement for the purpose of letting out at standard rents and that the landlords 
were taking the responsibility for providing either alternative accommodation to 
bonaftde residents by shifting them temporarily to other premises or by arranging 
a phased programme of demolition and construction as may be found convenient. 
How this letter can afford any evidence of fraud or mala fides it is difficult to 
appreciate. It is not disputed before us that the landlords had constructed some 
chawls at Kurla and that they had offered to house the tenants of the Dhobi Chawls 
in the Kurla Chawls temporarily.' It was also not disputed the the landlords had 
agreed to construct, after the demolition work was over, new buildings in which 
the present tenants would be afforded accommodation at standard rents. Paragraph 
3 of the letter of 1 1th September, 1959, quoted by the High Court in its judgment 
mentions that a representation was received from the tenants to the effect that the 
landlord should construct a new structure near about the clearance area instead of 
asking the tenants to go to the Kurla Chawls; But their demand cannot be regarded 
as reasonalile. The landlords are not shown to own any land in the neighbourhood. 
The correspondence through which we were taken by Mr. Setalvad abundantly 
shows thit land values are very high in Colaba and range "between Rs. 250 and 
Rs. 275(per sq.ft, and the landlords could nofbe reasonably expected to buy land 
for the ■'purpose. Morever, there is notliing to show that any vacant building site 
was available in the neighbourhood of Dhobi Chawls at the relevant time. 


- The High Court 'observ'ed in its judgment that it was only after the scheme 
was finally approved by the Corporation, confirmed by the State Government and 
the final orders made by the City Civil Court became operative that the City 
Engineer wrote to the Tenants’ Association stating that no undertaking was given 
by the landlord. The High Court had apparently in mind the letter dated ist 
April, i960, sent by the City Engineer to the Tenants’ Association which is described 
in the paper books as item No. 38. That letter reads thus : 

“ Gentlemen, 

Reference: YourletterNo ml, dated I9th February, I960 The landlord of the abovementioned 
property has rmdertaken the responsibility of providing alternative accommodation to bona fide residen- 
tial tenants at standard rent by constructing a building on one of the plots mz , plot No. 7 at the same 
site The question of making the site available for the construction of the said building, either by the 
tenants shifting temporarily to other place or by the landlord arranging a phased programme of de- 
molition and construction, is a matter which should be mutually arranged by the landlords and the 
tenants. The Municipality would facilitate towards arrivmg at any such arrangement between the 
two parties as indicated by you, no undertaking has been obtained by the Municipality from the land- 
lord for any phased programme of demolition of the Chawls. The landlord will be required to de- 
molish the chawls in compliance with the Clearance Order after the same becomes operative. 
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As there is no suflncient open space available at the above property, it docs not seem feasible to 
provide temporary accommodation for the tenants at the same site. If the tenants are not in a position 
to make their own arrangement to shift from the place, they should temporarily shift to tenements at 
Kurla offered to them by the landlord with a view to facilitate speedy construction of the proposed 
building. 

Yours faithfullv, 

Sd./ — 

This letter, far from showing that either the Corporation or the landlords 
liad gone back on the assurance of providing the tenants alternative accommoda- 
tion, reaffirms it. Ho doubt it says that no undertaking was obtained by the 
municipality from the landlords to the effect that a phased programme of demolition 
of the chawls would be followed. This, the City Engineer pointed out, was a 
matter of negotiation between the landlords, on tlic one hand and tlic tenants 
on the other. Ha\dng made alternative arrangements for housing the tenants 
temporarily there was no further responsibility either on tlic Corporation or on the 
landlords to do anything more. The High Court, however, thought othenvdse 
and observed : - “ Tliough^ therefore no evidence is led on the question of malajides 
or fraud it prime fade leads to such an inference and it is not proper todecide the 
the question without further evidence.” It will be repeating ourselves to say tliat 
in these circumstances the High Court had no powcis to admit additional evidence 
or to direct additional evidence being taken. , 

Mr. Shroff who appears for the plaintiffs has referred us to two reports of 
architects in which the architects have stated that repairs to the buildings would 
cost Rs. 2 lacs whereas new buildings would cost Rs. 3 lacs and that, therefore, 
the best thing for the landlords to do was to approach the Coipoiation 
for makmg a clearance order so that they could eventually construct new buildings 
on the site. According to learned Counsel this circumstance, taken ivith the fact 
that there was deliberate avoidance by the landlords and the owners of the Colaba 
Land Mill Co. Ltd., to comply with the notice of tlie Corporation to undertake 
repairs, goes to show collusion between the landlords and the Corporation and that, 
therefore, it cannot be said that there was no material on record in support of the 
plea of fraud set out in paragraph 8-A. Apart from the fact that the High Court 
has not referred to this material it is sufficient to observe that though the landlords 
may have deliberately allowed the buildings to become unfit for human occupation 
or a danger to the safety of the tenants occup^dng them, these matters do not indicate 
any collusion between the landlords and the Coiporation. 

We aie, therefore, of the view that the High Court W£is in error in allowdng 
the amendment to the plaint and in remitting the suit to the trial Court for a virtual 
retrial. The High Court, however, did not rest content witli this order but further 
•directed- ' we particularly want the Commissioner and the City Engineer and the 
-defendants to be examined on this question ” — the question being tlie breach of an 
assurance given to the tenants. In making this direction the High Court may have 
been actuated by a laudable motive but we think it ought to have borne in mind 
which the law places upon the powers of the Court in dealing with a case 
before it. Just as it is not open to a Court to compel a party to make a 'particular 
hind of pleading or to amend his pleading so also it is beyond its competence to 
vrtually oblige a party to examine any particular witness. No doubt, what the 
btigh Court has said is not in terms a peremptory order but the parties could possibly 
not take the risk of treating it otherwise. While, therefore, it is the duty of a Court 
o law not only to do justice but to ensure that justice is done it should bear in mind 
lat It must act only according to law, not otherwise. 

The question then is whether we should send back the matter to the High 
uourt deciding the question of the vires of sections 354-R nnd 354-RA. It will 
be remembered that the High Court has not given a finding on this point. We 
ordinarily have sent back the case^to the High Court for deciding the point, 
ut bearing in mind the fact that the clearance order was made by tlie Corporation 
■as long ago as 7th May, 1959 and confirmed by the State Government on 23rd 
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January, 1960 and also the possibility of the appeal not being dealt with within 
a reasonable time by the High Court on account of the congestion of work there, 
w'e thought it appropriate to hear the parties on this point as well and to decide 
it ourselves. 

The contention of Mr. Shroff is briefly this. The plaintiffs and those wlio are 
occupying the buildings have an interest in themby leason of the fact that they arc 
tenants. As a result of the clearance order they are liable to be evicted from their 
lespectivc tenements. Therefore, he contends, the Corporation could not malce 
such an order without giving them an opportunity of showing cause against it. 
Accoiding to him, the provisions of sections 354-R and 354-RA do not contemplate 
an opportunity to be given to the tenants before a clearance order is passed and, 
therefore, the provisions are ultra vires Further, accoiding to him, their suit is 
not barred by virtue of the provisions of clause (2) of Schedule GG, because they 
cannot be said to be “ persons aggrieved ” by the clearance order. They therefore, 
did not have a right to prefer an appeal before a Judge of tlje City Civil Court, 
Bombay from that oidcr. He also points out that the jtombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 has placed restrictions on tlie right of a 
landlord of a house situated in an area like the City of Bombay to rvhich the Act 
extends, to evict a tenant therefrom by enacting in section 12 that a tenant shall 
not ordinarily be evicted as long as he pays the standard rent and permitted increases, 
whatever may have been the duration of his tenancy, under the original agreement. 
A right conferied by this provision on the tenant exists independently of the landlord’s 
right to own and possess property and this right could not be interfered with or 
derogated from by the Corporation by making a clearance order behind the back 
of the tenant. He admits that under clause (hh) of sub-section (i) of section 13 a 
landlord tvill be entitled to recover possession of the premises from the tenant on the 
ground that they arc lequircd by a local authority or other competent authority. 
But, he argues, this provision furnishes anothci leason for the tenant being afforded 
an opportunity by the Act to show cause against a proposed clearance scheme ivhicli 
affects or is likely to affect him inasmuch as he wall be bound by the clearance order 
in a proceeding undertaken by the landlord under section 13(1) of the Act for 
recovery of possession of the demised premises on the strength of that order. 

We have no doubt that a tenant has both under the Transfer of Property Act 
and under section 12 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947 an interest in the demised premises which squarely falls within the expres- 
sion ‘property’ occurring in sub-clause (/) of clause (i) of Article 19 of the Constitu- 
tion. The light which a tenant enjoys under this sub-clause is, however, subject to 
the provisions of clause (5) of Article 19 which, among other things, provides that the 
right lecogniscd.by the sub-clause does not affect the operation of any existing law 
in so far as it imposes, or prevents the State from making any law imposing, reasonable 
restrictions on the exercise of any of the rights conferred by the said sub-clauses m 
the interests of the general public. The Bombay Municipal . Corporation Act was 
admittedly an existing law at the date of the commencement of the Constitution but 
sections 354-R to 354-RA were substituted for the earlier provisions by section 18 of 
Bombay Act XXXJV of 1954, So what we have to ascertain is whether the law 
as it stands imposes a reasonable .lestriction oh the tenant’s right to hold the 
demised premises. For this purpose we' will have to examine the provisions of 
the Act ivhich empower the Corporation to make a clearance order. 

Sub-section (i) of section 354-R provides that if it shall appear to the Com- 
missioner, among other things, (a) that residential buildings in any area arc by reason 
of disrepair unfit for human habitation or for like reason dangerous or injurious to the 
health of the inhabitants of the aiea and (6) that the conditions in the area can be 
effectually remedied by the demolition of all the buildings in the area ndthout mak- 
ing an improvement scheme, the Commissioner can define the area and submit a 
draft clearance scheme for the approval of the Corporation. The Corporation can 
then pass a resolutibn declaring that the area as defined and approved by it to be 
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cicaiance aiea. Sub-scction (2) piovidds, among other things, that the Corporation’ 
should ascertain the number of persons who arc likely to be dishoused in such area 
and thereafter take such measures as arc practicable to ensure that as little hard- 
ship as possible is inflicted on those dishoused. The resolution is then required 
to be forwarded to the State Government. 

Sub-section (4) piovidcs as follotv's : 

“ As soon as may be after the Corporation have declared any area to be a clearance area, the 
Commissioner shall, in accordance with the appropriate provisions hereafter contained m this Act 
proceed to secure the clearance of the area m one or othci of the following waj-s, or partly in one of 
those wa>-s, and partly in the other of them, that is to sa\ — 

(а) by ordermg the demolition of the buildings in the area ; or 

(б) by acquiring on behalf of the Corporation land comprised m the aica and undertaking or 
otherwise securing, tlic demolition of the buildings thereon. ” 

Sub-section (i) of section 354-RA requires the Corporation to submit the clearance 
order to the State Government for confirmation. Sub-section (4) reads thus : 

“Before submitting the order to the State Government, the Commissioner shall — 

(a) publish simultaneously in the Ollicial Gazette and m three or more newspapers circulating 
luthin Greater Bombav, a notice stating the fact of such a clearance order having been made and des- 
cribing the area comprised therein and naming a place where a copy of the order and of the plan 
referred to therein may be seen at all reasonable hours ; and 

(6) sene on every person whose name appears in the Commissioner's as.scssmcnt book .as pti- 
maril> liable for payment of property taxleviablc under this Act, on any building included m the area 
to which the clearance order relates and, in so far as it is rc.asonably practicable to ascertain such 
persons, on every mortgagee thereof, a notice stating the effect of the clearance order and that it is 
about to be submiUed to the State Government for confirmation . and specifying the time withm and 
the manner in wliich objections thereto can be made to the Commissioner.” 

Under sub-scction (5) objections, if any, received by the Commissioner arc to be* 
submitted to the Improvements Committee and that Committee is entitled unde^' 
sub-section (6) to make such modifications in icspcct of the order as it may think fit* 
The matter is then to go to the Corporation and thereafter to tlic State Govern- 
ment. Sub-scction (7) provides that the provisions of Schedule GG to the Act shall 
have effect with respect to the validity and date of operation of a clearance order. 
We are not concerned with the rest of the provisions of section 354-RA. Clause (i) 
of Schedule GG provides that as soon as the clearance 01 dcr is confirmed by tlic State 
Government the Commissioner has to publish, in the same manner as a notice under 
sub-section (4) of section 354-RA, a notice stating that the ordci has been confinned. 
Clause (2) is important and we -would lepi'oducc it. It runs thus : 

" Anv person aggrieved b> such an order as aforesaid, or by the Slate Goveinmcut's approval ofa. 
re-de\elopmeiuplan oi of a new plan may, within si\. weeks after the publication of notice of confirim- 
^lon of the order, or of the approval of the plan, pi efer an .appeal to a Judge of the City Civil 
Court, Bombay, whose decision shall be final ” __ 

It is contended on behalf of the Corporation by Mr. Setalvad and also on behalf o^ 
the landlotds by the Solicitor-Gcncial that a tenant is entitled to raise an objection 
to tlic making of a cicaiancc order not only under clause {b) of sub-scction (4) of 
section 354'RA but also in his appeal under clause (2) of Schedule GG. It is no doubt 
tiue that tlieic is no express mention of tenants in cither of these provisions but from 
the fact that clause (rt) of sub-scction (4) of section 354-RA requires the publication of 
the cleat ance order it would be reasonable to infer that tlic object of doing so is 
to invite objections at the instance of persons who would be affected by the order. 
Since tenants would be affected by it, tltey fall in this class. It is ti uc that clause {b) 
of that provision contemplates actual service of notice only on the persons primarily 
liable to pay propeity tax and on the mortgagees of the property but not on others 
and also says that the time within and the manner in which objections to the order 
could be made to the Commissioner should also be specified but it does not say any- 
tltmg regarding the tenants. But if because of this we tverc to hold that it tvould not 
ne open to a tenant or any othei person who would be affected by the 01 dcr, to lodge 
an objection to the proposed older it would be making tlie publication of notice 
pi actically meaningless. Undoubtedly tenants arc peisons who would be affected: 
sc j— 8 
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by the order. Sub-scction (2) of section 354-R casts certain duties upon the Cor- 
poration with respect to the persons who are likely to be dishoused in consequence of 
the cleaiancc order. It would, therefore, be legitimate to infer that a corresponding 
■right was conferred upon the tenants to secure the performance of its duties towards 
them by the Corporation. This right would be in addition to their interest in the 
property itself. They must, therefore, be held to be persons ■rvho are entitled to lodge 
an objection to the proposed order. Mr. Shroff, however, contends that clause (6) of 
sub-section (4) of section 354-RA confines the right to lodge an objection only to the 
persons specified in that clause and that there is nothing in the language of clause (a) 
from which a similar right can be deduced in favour of other persons. It seems to 
Tis that in order to give full effect to the provisions of both clauses (a) and (6) of sub- 
section (4) the words “ and specifying the time within and manner in which objec- 
tions thereto can be made to the Commissioner ” occurring at the end of clause (i) 
should be read as governing not only the rest of clause (i) but also clause (a). IVe 
would not be re-\vriting the section if we did so because if the object of the Legisla- 
ture was to give a right to lodge objections only to the persons specified in clause 
(4) (b), sub-section (5) would not have said that the Commissioner shall submit to 
the Improvements Committee the objections received imder sub-section (4), but 
would have said instead “ objections received under clause (b) of sub-section (4)” 

That a right has been conferred upon a tenant to lodge an objection is made 
further clear by the provisions of clause (2) of Schedule GG which tve have earlier 
reproduced. The expression “ any person aggrieved ” is sufficiently wide to include 
not only a tenant but also an occupant of a building who is likely to be dishoused as 
■a result of the action taken under a clearance order. The c.xprcssion “ person aggiie- 
ved ” has not been defined in the Act and, therefore, we are entitled to give it its 
natural meaning. The natural meaning would certainly include a person whose 
interest is in any manner affected by the order. We are supported in this by the 
observations of James, L.J., in E.\ parte Sidebotham. In re Sidebotham}. A similar 
expression occurring in section 24 (1 ) of the Administration of Evacuee Property 
Act, 1950 was the subject of construction in Sharifuddm v. R.P. Singk^. The learned 
Judges there held that these words are of the widest amplitude and are t\dde enough 
to include an Assistant Custodian of Evacuee Properties. 

Since the right conferred by clause (2) of Schedule GG upon an aggrlc' ed 
person is a right to prefer an appeal against a clearance order, as ' confirmed by 
the Government, before a Judge of the City Civil Court, Mr. Shroff contends that 
the words “ aggrieved person ” therein must necessarily mean a person who was a 
party to the order. It is true that ordinarily a right of appeal is conferred on a 
person who is a party to the proceeding but that ivould be so only where the proceed- 
ing is between certain parties. A proceeding of the nature contemplated by section 
354-R is not, strictly speaking, a proceeding between the parties ranged on opposite 
sides. What is contemplated is the exercise of certain powers by the Corporation 
which •will affect the interests of a variety of persons or a class or classes of persons 
and clause (2) of Schedule GG gives a right to any of them to prefer an appeal if Ins 
legal right or interest is affected by any action of the Corporation taken in pursuance 
•of its powers. 

Upon a reasonable construction of section 354-RA and Schedule GG it must 
therefore, be held that they afford opportunities to tenants to object to the ulear- 
ance order. It follows from this that the restrictions on the tenants’ right to hold 
property enacted by sections 354-R and 354-RA are not unreasonable and that 
the provisions are valid. Mr. Shroff agrees that if the restrictions are i easonable 
his contention that these provisions are unconstitutional must fail. 

Upon the view then that these provisions are valid it must fuither follmv that it 
-was open to the plaintiffs to prefer an appeal before a Judge of the Civil Court Fina- 
lity is given to a clearance order after its confirmation by the Government and its 
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publication in the manner prescribed in clause (2) of Schedule GG subject only to the 
result of an appeal preferred under clause (2) of Schedule GG by a person aggrieved. 
If no such appeal is preferred or if such appeal is filed and dismissed no remedy 
by suit is available to a person like a tenant who contends that he is aggrieved. 
Agreeing with the learned City Civil Court Judge we hold tliat the plaintiff’s suit 
was not maintainable. 

, Accordingly we set aside the judgment of the High Court and allow this appeal. 
We, however, make no order as to costs. 

V.K. ' ■ Appeal allowed. 

THE SUPREME COURT OF INDIA. 

' ' (Civil Appellate Jurisdiction.) 

Present : — M. Hidayatullah, J. C. Shah and R. S. Bachawat, JJ. 
Jashwantrai Malukchand . . Appellant"^ 

V. 

Anandilal Bapalal . . Respondent. 

Bombay Renh, Hold and Lodging House Rales Control AH {LVH of 1947), sections 12 (3) (a) and (b) — 
Standard rent in dispute — Section 12 (3) (a) not applicable — Standard rent fixed by Small Causes Court not accepted 
by parlies — Both parties filing revision against the order — Suit for eviction during pendency of revisions — If gover~ 
ned by clause (a)^ or (6) of section 12 (3). . ’ 

. One of the conditions to be fulfilled in order that section 12 (3) (a) of tiie Bomb.iy Rents, Hofei 
and Lo^ng House Rates Control Act (LV II of 1947) may be applicable to a case is that there should 
be no dispute regarding the amount of standard rent. Section 12 (3) (6) comprehends all cases other 
than those falling within section 12 (3) (a) and a case in which there is a dispute about the standard 
lent must obviouslyfall not in clause (a) but inclausfc (6) of section 12 (3). 

Where the standard rent fixed by the Court of Small Causes on an application by the tenant 
not accepted by the parties but questioned by both the landlord and the tenant and each files a revision 
■against the order in the District Court, it cannot be said that after the fixation of the standard rent by 
<the Small Causes Court no dispute regarding standard rent remained. In such a case a suit for evic- 
tion of the tenant filed during the pendency of the revision petitions on the ground of arrears of 
rent would be governed by clause (fi) and not by clause (a) of section 12 (3) of the Bombay Rents^ 
Hotel and Lodging House Rates Control Act (LVII of l947). 

Appeal by Special Leave from the Judgment and Order dated 24th’'October, 
1961/I6th January, 1962 of the Gujarat Hieh Court in Civil Revision Application 
I’^o.431 ofl960. J 6 

S. T. Desai, Senior Advocate {J. B. Dadachanji, 0. C. Matliur and Ravmdcr 
•Jsarain, Advocates of Mfs. J. B. Dadachanji & Co., with him), for Appellant. 

Ganpat Rai, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Hidayatullah, J.— J ashwantra i Malukchand wlio appeals by Special Leave against 
the judgment of the High Court of Gujarat dated 24th October, 1961, was a tenant 
■of a shop belonging to Anandilal Bapalal, respondent. By the judgment now under 
appeal the High Court reversed the concurrent decision of the two Courts below 
and-Drdered eviction of the appellant from the shop on the ground that he was in 
arrears for a period of six months in the payment of the rent. By a supplementary 
■order dated 16th January, 1962, mesne profits were also granted to the landlord till 
delivery of possession of the shop. The High Court has differed from the two Courts 
Mow in the application of the third sub-section of section 12 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, by which sub-section the present 
proceedings were governed. The High Court held that clause (a) of the sub-section 
applied while the Courts below applied clause {b) . Before we read the section the 
jacts necessary to understand this difference in the two points of view may be stated. 

* G.A. No. 359 of 1963. 
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The tenant rented the shop from 1st April, 1954 and executed a rent note for 
Rs. 155 p.m. From 1st February, 1 955, he did not pay the rent and when the land- 
lord demanded it the tenant filed a suit for fixation of standard rent. During the 
pendency of those proceedings, the Court of Small Causes, Ahmedabad, acting under 
section 1 1 (3) of the Act (to which reference is unnecessary) fixed Rs. 80 p.m. as pro- 
visional standard rent and the tenant paid Rs. 1,600 by instalments for the period 
for which he was then in aiTears. On 9th November, 1956, the Court passed a final 
order fixing Rs. 125 p. m. as the standard rent. Both sides filed revisions 
against that oi'der in the District Court and they were dismissed after contest on 
25th March, 1958. It appears that the landlord filed a further revision in the 
High Court but it is not knoivn from the record when and how it was dismissed. After 
the order was passed on 9th November, 1956, the landlord demanded Rs. 1,385 as 
the balance of the rent due to him at the new rate till the end of January, 1957 and 
sent a registered notice but the tenant did not pay. On 4th March, 1957, the land- 
lord filed the suit from which tins appeal arises contending that the tenant was m. 
an'ears for sLx months and had not paid the arrears within one month of the notice. 
This suit terminated in favour of the tenant on 28th April, 1958, because by then the 
back rent calculated at Rs. 125 p.m. and the costs of the suit were fully paid by the 
tenant. The landlord appealed to the Assistant Judge, Ahmedabad, claiming that 
after the standard rent was fixed finally on 9th November, 1956, the case-fell to be 
governed by clause (a) of section 12 (3) of the Act and as the tenant was in arrears 
for a period of six montlis he ought to have been evicted. The appeal was not 
accepted. The Assistant Judge held that the tenant was protected by clause (b) 
of section 12 (3) of the Act. On Revision before the High Court under section 115 
of the Code of Civil Procedui e the decision was reversed as in the opinion of the High 
Court clause (a) of the third sub-section applied to the facts of the case. 

Section 12 of the Act, in so far as it is material, may now be read : 

“12. (1) A landlord shall not be entitled to the recovery of possession of any premises so long 

as the tenant pays, 'or is ready and willing to pay, the amount of the standard rent and permitted 

increases, if any, and observes and performs the other conditions of the tenancy, in so far as they are 
consistent with the provisions of this Act. 

( 2 ) * «= * * » 

(3) (a) Where the rent is payable by the month and there is no dispute regarding the amount 

ofstandard rent or permitted increases, if such rent or increases are in arrears for a period of sis 
months or more and the tenant neglects to make payment thereof until the expiration of the period 
of One month afternoticereferred toinsub-section (2), the Courtshallpassa decree foreviction sn. 

any such suit for recovery of possession. f 

(£>) In any other case, no decree for e\ iction shall be passed in any such suit if, on the first day 
of bearing of the suit or on or before such other date as the Court may fix, the tenant pays or tendeis 
in Court the standard rent and permitted increases then due and thereafter continues to pay or 

tender m Court regularly such rent and permitted increases till the suit is finally decided and also 

pays cost of the suit as directed by tiie Court 

(4) » * ♦ * * 

Explanation 1 — In any case ivhere there is a dispute as to the amount ofstandard rent or permit- 
ted increases recoverable under this Act the tenant shall be deemed to be ready and willing to 
pay such amount if) before the expiry of the period of one month afternoticereferred toinsub-section. 
(2), he makes an application to the Court under sub-section (3) of section 1 1 and thereafter paj-s 
or tenders the amount of rent or permitted increases specified in the order made by the Court. 

Explanation 2. • * * * * _ 

Mr S. T. Desai submits on behalf of the appellant that the High Court could not 
act under section 1 1 5 of the Code of Civil Procedure when no question of jurisdiction 
was involved and he 'refers to Vora Abbasbhai AVimahomed v. Haji Gulamnabi Hajt 
Sqfibhai He argues in the alternative that as the tenant paid the provisional stand- 
ard rent and discharged all arrears ofstandard rent and costs before the suit was deci- 
ded he could not be evicted under clause {a) of the third sub-section and he relics on 
the same ruling. Mr. Ganpatrai on the side of the landlord submits that after the 
decision of the Court fixing Rs. 125 p.m. as standard rent, no dispute regarding the 
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amount of standard rent remained and as rent was payable by tlic month and the 
tenant was in arrears for six montlis and did not pay the arrears of standard rent so 
fixed within one month of the notice to him, the Court ^vas bound to pass a decree 
of eviction under clause {a) . This is how the High Court also victvcd the matter 
He relies upon Vamnatibcn Gawjshankar Bkalt v. Kavirain Manchhmam Voia and o^hcrs'^^ 

The decision rcfcircd to by Mr. Ganpatrai has no application here. In our 
opinion, it is unnecessary to decide the first of Mr. Desai's contentions because his 
appeal can be disposed of on a consideration, of the rival contentions on the second 
point. We arc concerned witli the two clauses (a) and (i) of section 12 (3). Evic- 
tion under clause (a) is made to depend upon several conditions which must coexist 
and wliich find adequate enumeration in our summaiy of Mr. Ganpatrai's argument. 
One such condition is that there should be no dispute regarding the amount of 
standard rent. Clause (6) comprehends all cases other than those falling witliin 
clause (a) and a case in ^\’hich there is a dispute about the standard rent must obvi- 
ously fdl not in clause (a) but in clause (b). There was here a’disputc about stand- 
ard rent. The tenant had already made an application for fixation of standard 
rent, paid tlic arrears of provisional standard rent and complied with the requiic- 
ments of clause {b). He was tliercfoie protected. 

The contention of Mr. Ganpatrai that the dispute regarding the standard rent 
•came to an end on gthNovember, 1956 when the Court fixed Rs. 1 25 p.m as the stand- 
ard rent would be correct if the parties accepted the detennination. But neither 
side did. Each side questioned the amount by filing a icvision in the District Court. 
It is particularly strange for the landlord to claim that there was no dispute subsisting 
when he himself filed one re\dsion after another to get the amount increased. Since 
the dispute continued, the case was not governed by clause (a) but by clause (b) 
and the High Court ^vas in error in applying the former clause and i-evcrsing the 
■decisions based on the latter. 

The appeal will be allowed and the judgment of the High Court will be set 
•aside and that of the Assistant Judge, Ahmcdabad, will be restored. The respon- 
•dent will bear the costs thioughout. 

V.K. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — A. K. Sarkar, J,. R. Mudholkar and R. S. Bachaw'at, JJ. 

Ram Charan Das . . Appellant'^ 

V. 

Girja Nandini De\d and others . . Respondents. 

Family sellkmtnl — Essentials and effect — Family settl'mail, if alienetion or transfer or creation of interest 
sn property — Family settlement in respect of estate under management of Court of ]Vards — U.P. Court of 
iVards Act, (IF of 1912, section 37 (a) — If attracted. 

Courts give effect to a family settlement upon the broad and general ground that its object is to 
settle existing or future disputes regarding property amongst members of a family. The word family” 
m the context is not to be understood m a narrow sense of being a group of persons who are recognised 
m law as having a right ofsuccession or having a claim to a share in the property in dispute. The 
eonsideration for such a settlement is the expectation that such a settlement will result in estab- 
lishing or ensuring amity and goodwill amongst persons bearing relationship with one another. 
That consideration having passed by each of the disputants the settlement consisting of recognition 
of the right asserted by each other cannot be permitted to be impeached thereaftei . Further where 
■one ofthe parties has paid monies to the Court of Wards for obtaining release from its management 
oftheproperties which were allotted to him, the rule of estoppel would apply against the other 
party who has taken benefit under the settlement and operate os a bar to any /is questioning the 
oapacity of the otherparties to enter into the transaction. 


*C.A. No. 520 of 1961. 
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A compromise of litigation by way of family settlement is in no sense an alienationj by a limited 
owner and does not amount to a transfer or creation of an interest in property under the manage- 
ment of Court of Wards and section 37 (a) of the U.P. Court of Wards Act does not apply to the 

transaction. 

Apart from that the Court ofWards was a party to the concerned suits which were settled by 
the family settlement 

Appeal by Special Leave from the Judgment and Order dated 23rd September, 
1958 of the Allahabad High Court m First Appeal No, 392 of 1944. 

S. P. Sinha, Senior Advocate, [E. C. Agarwala, S, Shaukat Hussain and P. C- 
Agrawala, Advocates, with him), for Appellant. 

Hiren De, Additional Solicitor-General of India (Togeshwar Prasad and 
A jV. Goyal, Advocates, with him), for Respondent No. i. 

The Judgment of the Court -was delivered by 

Mudholkar, gf — ^Thc substantial question which fails for decision in this appeal 
is as to the legal effect of a deed, 'Exhibit Y-13, dated 3 ist March, 1933, described 
in the paper-book as a deed of partition. A subsidiary question also arises for 
consideration which is, whether the validity of the transaction evidenced by the 
deed is affected by reason of the fact that .the property comprised therein lyas at 
the time of its execution, under the management of the Court of Wards. According 
to the plaintiff the deed ivas invalid and did not affect his right to a share in the 
property in the suit. His contention failed both in the trial Court as well as in the 
High Court. 

The property coveied by the deed belonged to one Kahhaiyalal who died on 
lOth June, 1922, without leaving a widow or any issue. This property, along with 
some other property' originally belonged to Kanhaiyalal’s grandfather Chunnilal. 
It IS said by some of the parties that by a will executed by him in the year 1883 he 
devised 'his property in favour of Kanhaiyalal and his brother Madho Prasad, 
Madho Prasad died during the life-time of Kanhaiyalal, leaving a daughter 
Maheshwari Bibi. After Madho Prasad’s death Kanhaiyalal entered into possession 
of the property which had been bequeathed to Madho Prasad by ChunnilaL After 
Kanhaiyalal’s death Kadma Kuar, his mother, entere ^ into possession of the entire 
property which was in the possession of Kanhaiyalal till his death. Kadma Kuar 
died on 14th October, 1937 and shortly thereafter the suit out of which this appeal 
arises was instituted by Ram Charan Das, the appellant.. It may be mentioned 
that Kanhaiyalal and Madho Prasad had a sister by name Mst. Pyari Bibi. She 
had a son named Gopinath who died in the year 1934 leaving a widow, Girja 
Nandini, the first defendant to the suit The plaintiff is the sixth son of Diwan 
Madan Gopal. Diwan Madan Gopal was one of the Uvo sons of Brijlal and Brijlal 
was the only son of Deoki Nandan. Deoki Nandan himself was the elder brother 
of Chunnilal. The plaintiff tvho is the appellant before us is thus a collateral of 
Kanhaiyalal. It is not disputed that he and his brothers were the next reversioners 
entitled to succeed to Kanhaiyalal’s property after the death of his mother 'Kadraa 
Kuar. To this suit he joined Girja Nandini Devi, widow of Gopinath as defendant 
No. I and it is she who is the contesting lespondent before us. 

Soon after Kadma Kuar entered into possession of the estate of Kanhaiyalal, 
she applied to the appropriate authority for taking over possession and management 
of the property which was in the possession of Kanhaiyalal at the time of his death 
whereupon the Court of Wards took over its management under section 10 of the 
U.P. Court of Wards Act, 1912 (IV of 1912) This property consisted not only 
the property which Kanhaiyalal had obtained, under the will of Chunnilal but 
also of the property which had been bequeathed in that will to Madho Prasad 
^^d^ of which K.anhaiyalal had obtained possession during his lilc-time. IMahescivari 
Bibi, the daughter of Madho Prasad laid a claim to the property which had been 
bequeathed by Chunnilal on the. ground -that the two brothers who took .these 
properties under Chunmlal’s will took them not as joint tenants but as tenants in 
common. The claim made by her in this respect was examined by the Court of 
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Wards and upon Kadma Kuar agreeing, the Court of Wards released half of the 
estate under its management, that is, the share in the property tvhieh is said to have 
been bequeathed to Madho Prasad. 

It is necessary to refer to three suits which came to be instituted during the life- 
time of Kadma Kuar, the first of which is 30 of 1932. This -vras instituted by 
Gopinath who claimed to be the next reversioner upon the ground that he being 
the sister s son of Kanhaiyalal, had become an heir preferential to the present 
appellant and his brothers because of the passing of the Hindu Lasv’ of Inheritance 
(Amendment) Act of 1929. To this suit Maheshwaii Bibi and Kadma Kuar and' 
the Court of Wards were made defendants. He sought therein a declaration to the 
, effect that the Court of Wards had no right to release half the property in favour 
of Mahcsh\rari Bibi. This suit, ho^vcver, was eventually •ivilhdra\vn. Two other 
suits, Suit Nos. 53 of 1932 and 54 of 1938, came to be filed shortly thereafter. In 
the fii-st of these the present plaintiff was himself the plaintiff while in the second, 
his brother Hanuman Prasad (defendant No. 6 in the present suit) was the plaintiff. 
Both of them claimed to be the nearest reversioners upon the ground that the Act 
of 1929 did not affect their right to the jiropcrtics left by Kanhaiyalal. Each of 
them sought a declaration that hlahcshwari Bibi and Gopinath had no right of any 
kind in respect of these properties. These suits ^v'crc founded on the ground among 
others that hlahcshwari Bibi had no right because Chunnilal could not by his will' 
devise the property to her father hladho Prasad and Gopinath had none because 
he was not in fact KanhaiyalaPs sister’s son. Gopinath, Maheshwari Bibi, Kadma 
Kuar and the Court of Wards, were made parties to these suits. It is common 
ground that the claims in both these suits were compromised. Under one of the 
compromises the dispute with hlahcshwari Bibi was settled and we arc no longer 
concerned with that matter. Under the other compromise the dispute 
.with Gopinath and -Kadma Kuar was settled. Decrees tv'crc draivn up in these 
suits embodying the terms of each of the compromises arrived at amongst the parties.. 
The latter compromise was entered into in Suit No. 53 of 1932 and its date was 
31st March, 1933. The document, Exhibit Y-13 embodies the tcims of the com- 
promise in Suit No. 53 of 1932. To that document, amongst othcis, the appellant,. 
Gopinath and Kadma Kuar were parties. 

According to the plaintiff the compromise in question was not in law a surrender 
nor a family arrangement and that in any ease Kadma Kuar was not entitled to 
make a family settlement and that what she did docs not amount in law to a 
surrender. Also according to him Kadma Kuar was a person under disability 
being at the relevant time a ^vard under the Court of W ards and, therefore, the 
transaction %vas void. 

On behalf of the contesting defendant it rvas urged in the Courts belo^v that 
tlie transaction amounted to surrender of her estate by Kadma Kuai' and alternatively 
that it was a family settlement to which the plaintiff was one of the parties and, 
therefore, he is estopped from challenging the \-alidity of the compromise, parti- 
eularly so as he has taken benefit thereunder and also because in view' of the 
compromise Gopinath had discharged the debts of Kanhaiyalal ivhich at law wove 
lecoverablc from the property in question Alternatively the defendants contended 
that the transaction evidenced by the document was an effective surrender by 
Kadma Kuar in favour of Gopinath who w'as the piesumptive reversioner at that 
time. 

At this stage it is desirable to point out that out of the properties described in 
List A of the Schedule to the plaint the plaintiff-appellant lays no claim to items i 
and 2 tvhich are respectively described as properties at Hervett Road, Allahabad, 
and Goshain Tola, Allahabad nor to item 7 (i) described as 8-anna share in a 
Zamindari village. Such a concession w'as made before this Court by Mr. S. P. 
Sinha, Counsel for the appellant, tvhen the matter w'as argued before this .Court on 
'14th April, 1964, ivhen the hearing was adjourned to enable the parties to arrive 
at a settlement. No settlement tvas aixived at and the matter was re-argued before 
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This Court on 8th and gth March, 1965. _Mr. Sinha has not withdrawn 
"the concession made by him on the earlier occasion. We may also make a mention 
of the fact that Mr. Niren De; the Additional Solicitor-General has not argued that 
Exhibit Y-13 purports to show that Kadma Kuar surrendered the widow’s estate. 
In the circumstances we propose to coniine ourselves to the consideration of only 
one matter and that is' whether the deed (Exhibit Y-13) a family arrangement 
and as such binding upon the plaintiff. 

It seems to us abundantly clear that this document was in substance a family 
arrangement and, therefore, was binding on all the parties to it. Morever it was 
acted upon by them. For, under certain terms thereof one of the parties, Gopmath, 
paid off certain liabilities to tvhich the property which was allotted to his share ivas 
subjected. According to Mr. Sinha, however, the transaction evidenced by the'- 
■document was not a family settlement but only a surrender by Kadma Kuar though 
in law it could not opciate as a surrender firstly, because it was not of the entire 
estate of ivhich she was in possession as a limited owner and secondly, because of 
the two sets of persons between whom she divided the property only one could be 
said to be her levcrsioncr or reversioners and the other a stranger or stranger# In 
.our opinion the document on its face appears to effect a compromise of the conflicting 
.claims of Gopinath on the one hand and the present plaintiffKam Charan Das and 
'his brothers on the other to the estate of Kanhaiyalal. In the document Kadma 
Kuar is referred to as ‘first party,’ Gopinath as ‘second party’ and Ram Charan 
Das, the appellant before us and his brotheis as the ‘third party’. In clause (l) 
of the document it is stated “ That the first party renounces all her claims to the 
estate of her son M. Kanhaiyalal deceased according to the pi ovisions of this deed 
in favour of the second and third parties out of which the second pai ty shall be the 
.absolute otvner and possessor of the properties detailed m List ‘ A ’ anne.xcd 
hereto ; and the third party shall be the absolute owner and possessors pf the pro- 
perties detailed in the List ‘ B ’ annexed hereto.” These recitals, taken in conj'unc- 
tion with the surrounding circumstances indicate that Kadma Kuar purported to 
-recognise thereby the rights of these parties to her son’s properties though caihcr 
she disputed them. Similarly the recitals, 

“that the first party shallremain m de facto management of Arrah Kalan property for her life with- 
out any interference from the second or the third party to whom she shall m no case be liable to render 
anyaccounts and that after her death the second party orhisheirs representatives, assigns or tnansferees 
and Babu Sehat Bahadur, Advocate, Allahabad, as representing the third party or their heirs, represen- 
tative, assigns or transferees shall manage and enter into possession of the said village Arrah Kalan 
jointly,” 

"indicate that the second and third parties were disputing and interfering with the 
light of Kadma Kuar to the management of one of the properties but ultimately, 
under the document in question, they agreed not to do so. -Further, as wc have 
already pointed out, three suits had been instituted in the year 1932 concerning 
this very property, one by Gopinath and the other two by the plaintiff and his 
brother Hanuman Prasad. In his suit Gopinath claimed to be the next re\ ersioner. 
The plaintiff-appellant Ram Charan Das claimed that he and his brothers were the 
next reversioners and not Gopinath A similar claim was made by Hanuman 
Prasad in his suit. It is worthy of note that the plaintiff’s suit was compromised 
on the very day on which this document. Exhibit Y-13, executed and that the 
terms of the settlcrnent were recited in Exhibit Y-13 This document further 
-makes express mention of the tivo suits which were companion suits. Suit No. 53 
of 1932 nnd Suit No. 54 of 1932, nnd says categorically that these suits shall be deem- 
ed to be compromised in terms of this deed. By compromising those two suits 
the plaintiff and his brother Hanuman Prasad withdrew their challange to the 
claim put forward by Gopinath to the estate of Kanhaiyalal. Prior to this Gopmath 
had withdrawn his suit in which he had claimed to be the next leversioner to the 
estate of Kanhaiyalal after the death of Kadma Kuar. All these transactions 
.are c^ite evidently part of one main transaction which is the settlement by the 
members of the family of all those disputes once and for alt. No doubt according 
to the plaint allegation this was merely a temporary arrangement but no reasons 
have been given nor any material ivas placed before the Court from which it could 



1] RAM CHARAN DAS r. GIRJA NAKDIKI DES’I {Mudbolkcr, J.). ^65 

be inferred that it •w’-as not the intention of the parties that the disputes amongst 
them should be finally settled. - - ' 


Mr. Sinha. however, places reliance upon the follon-ing recitaJ in Exhibit 
hT-iR and contends that the arrangement \.‘a$-not final. The recital runs thus : 


third party as the sons ofD^'v 
M, K*aahaK*aIal as per pedic 


:e set unbv them H Suits Xos. 53 arc 54 of 1932- 


errcc to atore. 


title, propositions oflaw or fact consistent or inconsistent wth thcrecitcl ofthis deed, and ifthc rights c 
ownership or possession of the second party to item Xo. 6 in List ‘A*, annexed hereto or the rights c. 
ownership or possession of the third party to items Xos. 3. 6 and 9 in List ^'amexed. hereto are ever 
<juesiioncd thc%- shall only be entitled to setup claims only consistent tvitii the terms efthis deed.’’ 


‘^so doubt, the recognition of relationship claimed by the second parr\- to Kanhaiyalal 
was admitted by the first and third parties in pursuance and for the purposes of the 
deed.. Similarly, recognition of die relationship of the third part\- by the first and 
the second parties to Kanhaij'alal was admitted by die first and second parties and 
also in pursuance and for the purposes of die deed. This, hovrever, does not sho’.v 
that the setdement arrived at and sought to be given eSect to by the deed was hot 
intended to be final. As already stated, the document read as a v.-hole leaves no 
doubt that it was intended to a final setdement of the disputes amongst. the 
parties. If it were intended to be otherwise it wottld have been natitral to find an 
express statement somc^vhcrc in the doctimcnt to shonv that it svas intended to be a 
temporary* setdement only. The pro'V'iso to the aforemid clause ssns pressed in aid 
by Sir. Sinha to support his contendoa that the settlement ^\•as only temporary. 
The document itself teas dra\s'n up in Englisliand looking at the formar manner in 
tvhich it is dra^^Ti up and bearing also in mind the fact that it came into b-cing 
when litigations tverc pending in Court in which die panics to the deed also figured 
as parries and vras intended to compromise those suits, it -would be legitimate to 
infer that it was dratvn up or at least approved by a •a-v%yer. In that pro%'iso at 
one place die -word rccit^ and at another tl:c ivord " terms *' ivcrc used. The 
-expression “ recritals *' occurs in the first part of die proviso and it is orJy -with respect 
to them that a part>- is given the libcry to set up in a cenain circamstance any 
riaim or right or tide, propositioris of law or fact consistent or inconsistent with the 
recitals in the. deed". ISow the expression recitals'* means, according to the 
Ticuonaiy of English La-.v by Jois-itt : statements in a deed, agreement or other 
formal instrument, introduced to explain or lead up to die operative part of the 
instnimenr’. It is stated further that recficals arc generally d:\idcd into narrative 
xedtals which set forth the facts on which the ir.strument is based and introcucicry 
tedtals vrhich explain die motive for the operative part. ‘Wlicre the recitals ate 
dear and the operative part is ambig-uous the rcdtals govern the construction, 
hyormally a recital is cridence as against the parties to the instrument and those 
-riaiming under diem and in an. acdon on the instrument itself the recitals operate 
^ an estoppel, though diat -would not be so on a collateral matter. It is not dear 
why this clause was nut in. But even if wc asumc that the parries did so 'Jxcausc 
diey were apprehensive that the rights of the second or the third party to the c-v.-cer- 
and possession of the respective properties — that ts. items i to 5 a-nc / in List 
'‘A" allotted to the second part}- and items i, a. 4. 5, and 8 in List ‘ 3 " allotted to the 
third parts- ivere liable to be challenged by persons not bo-ond by the setdement 
die^ reservation was only of the right to challenge the crmlanatory or narrarive 
recitals in the documente but not of the right to challenge the terms thereof. It 
pereforc agbrds little assistance to the pi^uT. The t^r^on tertm" used 
re a CLocument, nxtuld, according to Webster s ISe-w Woric Licnonarj-, mean 
condi^ns of a cnnirr^ct y^yryement sale, e tc., that limit .on d efine ■ i t s -senpe-.cr 
schohlnvolvcS", 'Those parts of Exhibit 13 ivhich prescribe the conditions upon 
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which the disputes among the parties -wcrc'sfcttlcd ^vould be the temis of this docu- 
ment and so far as these are concerned the proviso shows that none of the parties 
was given, the liberty to derogate from them. Tlius, far from showing that the 
settlement arrived at was of a temporary' character the proviso, read as a ^vhole 
furthci fortifies the conclusion that the settlement was to be binding upon the 
parties for all time. Wc may. add that tlic contentions now raised on behalf of 
the plaintiff denying the rights of Gopinath and of those \vho claim through him 
are not based upon any challenge to the “ recitals ” in the documents, as that 
expression is understood in law, but to the terms and conditions contained in that 
document. It may be that the properties to which the suit relates would fall under 
the items allotted to Gopinath as specified in the first part of the proviso but no 
liberty has been reserved therein to permit any of the parties to derogate from the 
terms and conditions upon which the settlement >vas arrived at. 

■ The vieiv that the transaction is a family arrangement is borne out by the 
decision of GouncA in Ramgoitda Amagouda v. Bhausaheb'^. The facts of 

the case which have been correctly summarised in the Head Note arc briefly these i 

‘‘A Hindudiedui 1846,leavinga widow whosiiryivcduntil 1912, andadaughter. .Onthedeatb 
of the widow A was heir to the estate. In‘1868 the widow had alienated nearly the whole property 
- by three deeds executed arid registered on the same day. By, the first deed she gave a property to her 
'■ brother, by the second she sold halfof another property to' A and by the third she soldihe other half of 
that property to }ierson-in-law. IThe signature ofcachofthc deeds wtis attested by the two either alie- 
nees. .<4 whosurvivedthewidowforsixyears didnotseek.tosetasideanyofthe alienations After 
his death his son and grandsons brought a ^it to recover the whole property.” r 


Upon these facts the Privy' Council held as follows : ' - ' 

“ Their Lordships consider that the decision of this’casc depends upon how far the three docu- 
ments can be taken as separate and independent, or so connected as to form one transaction. - 

‘ Trie long lapse of time between the' execution of the deeds and the institution of the suit has 
. rendered It impossible to prove what actually occurred between the parties on that occasion. There 
is not sufficiently definite evidence t'ocometoaconclusipn as tohow faranyofthosepropertieswere 
\alidlyencumbered, or what ivas done with the purchase money alleged to have pass6 on the two 
'deeds of sale. But the parties to the documents included, or after so great a lapse of time mav be 
presumed in a very real sense to have included, all persons who had any actual or possible interest in 
the properties, namely, the widow herself her brother, w'ho was a natural object of her affection and 
bounty, her son-in-law, who was the natural protector of the mterests of her daughter and grandson, 
and the nearest kinsman on the husband s side and the only person from whom any' opposition might 
be apprehended with regard to dealmgs by the widow concerning her husband’s estate. 

‘Their Lordship conclude that all thp circumstances strongly point to thethree documents being 
' part and parcel of one transaction by w'hich a disposition was made of Akkagouda's estate, such as was 
bkely to prevent dispute in the future and therefore in the best interest of all the parties. The three 
deeds appear thus to be inseparably connected together arid in that view Annagou'dajiot only consented 
tothesaleofShivgouda and the gift to Basappa but these dispositions formed* parts of the same 
transaction by which he himself acquired a part of the estate.” , ’ ii^ 


In otm case, however, there is fortunately only' one transaction and we have definite 
evidence to show that thcre'were disputes amongst the mem^rs of the, family and 
it was- avowedly for settling. them that the transaction -was ‘entered into. Further 
we have material To' show that' all the persons' who can- be said to’ be interested in 
the property were joined' as parties tq the transacdoh. In that sense this ease ls 
■stronger than the one which the Privy Council had to consider. We have therefore 
no hesitation in holding that the plaintiff who has t^en benefit under the' transactions 
is not now entitled to turn round and say 'that that Transaction was of a kind which 

- Kadma Kuar coiild not' enter 'into and was therefore inv'alid.' Moreover acting 

- ph the terms'"of "that docurnerit ’Gopinath ‘paid -monies to 'the Co'urt.of Warcb* fbr 
'dbtaining -i-elease -from'tits'mariagcment of the' properties yvhich vvere' allotted to 
• hirQ.‘ The rule of estoppfel embodied in section 1 15 of the Indi'an Evidence 'Act, 

1872 would;, theiefore; -shut out s'uch 'pleas of the plaintiff. Courts" mve’ effect' to 
a familv Settlerfient uoon’the brbad au’d wnpral 
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group of persons who arc recognised in law as liaving a right of succession or having 
a claim to a- share in the property in dispute. In Ramgouda Annagouda's case\ of 
'the three parties to the settlement of a dispute concerning the property of a deceased 
person one was his widow, otlicr her brother and. the third her son-in-law. The 
-two latter could not, under the Hindu Law, be regarded as the heirs of the deceased. 
Yet, bearing in mind their, near relationship to, the widow the settlement of the 
dispute was very properly regarded as a settlement of a family dispute. The consider- 
ation for such a settlement, jf one may put it that way, is the expectation that such a 
settlement will result in cstablisliing or ensuring amity and goodwill amongst persons 
bearing relationship with one another. ’.That consideration having passed*, by each 
of the disputants the settlement consisting of recognition of the right asserted by 
each other cannot be permitted to be impeached thereafter. 

' ■ - ' ' 1 1 . t 

The final contention of Mr. Sinha is based upon section 37' (a) of the U. P. 
Court of Wards'Act, igta. The relevant portion of this provision runsthus : 

A ward shall not be competent — . , ,, ^ 

(a) totransfer orcrc.'itcanychargeon,ormtcrcstin,anyparlofhispropertywhichisunderthc 
^superintendence of thcCpurtof Wards, ortocntcrinto.anycontract which may involvchim in pecu- 
niary liability.” ■ ' - ' , , 


Here the transaction in question is a family settlement entered into by the parties 
bona fide for the purpose of putting an end to the dispute among family ^members. 
Could it be said that this amounts to a transfer of or creation of an interest in pro- 
perty? For, unless it does,' the action of Kadma Kuar would not fall within the 
purview of the aforesaid clause of section 37. In Mst. Hiran JBibi v. Mst. Sohan 
jBifii-. approving the earlier decision in Khunni Lal v, Govind ICrishna Karain^ the 
Pn\7 Council held that a compromise by way of family settlement is in no sense 
an alienation by a' limited owncr"^ of family property. This ease, therefore,' would 
support the conclusion that the transaction docs not amount to a transfer. Mr. Sinha, 
however, contends .that the transaction amounts to creation of an interest by the 
ward in property which was under the superintendence of the Court of Wards and 
in support of his contention relies on Man Singh v. Nowlakhbali^. In the first place 
once it is held that the transaction being a family settlements is not an alienation, 
it cannot amount to the creation of an interest. For, as the Privy Council pointed 
out in Mst. Hiran Bibi’s” ease in a family settlement each party lakes a share in 
the property by virtue of the independent title which is admitted to that extent by 
the other parties. It is not necessary, as w’ould appear from the decision in 
j Rangasami Gounden v. Nachiappa Goundeii'^ that every parly taking benefit under a 
family settlement must necessarily be shown to have, under the law, a claim to a 
. share in the property. All that is necessary is that the parties must be related to 
one another in some way and liave a possible claim to the property or a claim or 
even a semblance of a claim on some other ground as, say, affection. In the second 
‘^place, in the ease relied upon by, Mr. Sinha there was no question of the transaction 
being a family settlement. It was sought to be supported upon the ground that 
It Was a surrender, , The Privy , Council, however, held that it was not a bona fide 
surrender evidently because, the widow was to get a. very substantial amount for 
' maintenance from the reversioners in whose favour, she, had purported to surrender 
the estate and also held that there was in fact no riccpssity for a surrender of interest 
' of the widow. . Since it was not'a bona fide surrender it was .regarded as one creating 
-only an interest in the. property which, was under the superintendence of the Court 
' of Wards. . Had it been a bona fide surrendej* section 60 of the Pihar Court'of Warns 
Act upon which reliance was placed, In that ease, would not. ha.yc been attracted. 

' reliance was placed before the Privy Council on the 'descisidn in ' Sureshwar 

^^^kser v^Maheshram AfAmi«®'^’in' support 'of the' appellant’s intention that the 
.J^^osactioh ikas validi Whilc'distihguisliing this ease the Privy Council observed ; 
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"In that case there were serious disputes in the family as to title, and the ne'st reversioners to the son 
sued the widotv and her daughters to set aside the will ofher husband under tvhich the daughters were 
entitled to succeed to the immovable property on the death ofthe son without issue. A family compro- 
mise was agreed to, and in performance of it the \Mdot> surrendered all her rights of succession to the 
m nivab'e prop :rty, and the plaintiff the ne'e! reversioner and her daughters gave her for her life a 
small portion ofthe land for her maintenance. The Board held that the compromise was bona fidcsui- 
render ofthe estate and not a device to divide it with the nc.\t reversioner, the giving of a smallportion 
of it to the wi'dow for her maintenance not being objectionable, and consequently that the transaction 
was valid under thcprincipleslaid down by the Board in Ratt^asami Govnden wjdachxappa Goimden^. 

' Wc may further point out that this decision does not refer to their decisions in 
A£r/. Htran Bibi v. Msl. Sohan Bibi~ and 'Khunni Lai v. Govind Krishna Karain^ and it 
cannot be assumed that they intended to depart from their earlier view. 

Apart from that it may "be pointed 'out that the ‘ tivo suits which tvcrc then 
pending were compromised tvith the full Jcnotyledge of the Court of Wards? tvhich 
was also a party to both the suits and the Court of ^yards m fact released the' estate 
by accepting from Gopinath monies which were due to it. In these circumstances 
we hold that the plaintiff is not entitled to press in aid the provisions of section 37 (a) 
of the U-P. Court of Waids Act. . ' ■ - , , 

For all these reasons tve uphold the decree of the trial Court as affirmed by 
the High Court and dismiss the appeal with costs throughout. 

K.S. . . , ‘ ‘ . , Appcfll dismissed. 

■ • ’ THE SUPREME COURT OF INDIA. , ‘ - 

" > ’ ‘ ’ (Civil. Appellate Jurisdiction.) ' 

Present ; — K. Subba Rao,'J. R. Mudholkar and R. S. BachawaTj JJ. ' 

' The Public Passenger Sen'ice Limited, Cliidambaram _ Appellant'* 

V. ' . ’ ' . , ’ , 

M. A., Khadar and another .. Respondents. 

Contbanics Act {I of i9o6), scctwn'lj5 ard R’sttalwtt IG of Table ‘ .4 \ Schedule I— Kotice of intended 
fofetiure of shares for non-poj-men' of share calls — Requisites of-Non-ocapitalof a definite sum us accrued 
evpjntes' — Defective and tnva'id — Forfeiture' liable to be set aside — Order for rectification of 'share register, proper. 

Practice — Pleadings vague — Points argued without objections — Objection in Second Appeal, not allowed. 

• Gall mone>-sremamingunpaid, before the due date I9th January, 1957, the appellanf-company 
ssuedon 20th January, 1937 notices ofintended forfeiture of shares (under .Article 29)- calling upon 

- the defaulters to pay at the registered office of the company on or before 30th January, 1957, the 
called amount together with interest at sue per cent, and any expenses that might have accrued by 

' reason, of their default, failing .which the shares ^registered in their names will be liable to be 
'forfeited. * , i .. , ‘ ^ ’ 

In spite of this'notice the respondents did notlpay.and on 1 1th Februaiy, I957,.the Board of 
Directors passed a feso'lutioh (under Article 30) forfeiting the shares held by themi 
I , Meanwhile, on 18th January', 1957, the respondents and other shareliolders'filed Application No. 

119 of 1957 inthe High Court of btadras for reliefs under sections 402 and 237 ofthe Companies Act, 

1956, and obtained an interim order directing 'stay of collection of call amoimts under the notice of 3rd 
January, 1957, which order was communicated to directors'on 2 1st January, 1957; *On 30th January, 

1957, the Court passed a modified interim order directing the deposit of call money into Court uithm n 
week. . As the same' was not complied with the interim order was vacated on 8th Februaiy, 1957, nnd 

[the application itself was dismissed on 10th April, 1957. The company passed a resolution bh 11th 

- February', 1957 funder Article 30) forfeiting the shares. - 

On 8th November, 1957 the respondents filed separate applications in the High^ Court of Madras 
undersection I55ofthecimoanicsActardpraycdforsettingasidethc forfeiture and rectification of 


1. (1918) L.R.46 I.A.72 : l.L.R. 42 Mad. , 3. . L R. 38 I.A. 87 ; 27 M L.J. 645 : (I911i 

• 36IvLLJ.493. ' ' . I.L.R. 33 All. 356. 

, 2. ,27 M.L.J. 149 : AI.R. 1914 P.C. 44. 

• Civil Appeals Nos. 203 and 203 of 1965. 


SOth August, 1965. 



Ij' PUBLIC PASSENGER SERVICE LTD. V. M. A. KHADAR {BaChaWat, J.). ^*9, 


Share Register. ,It was held that the notice of intended forfeiture wm defect we — particulaK of 
interest and expenses not given — andthcforfeiluresvasinvalid. The company appealed, on a certifi- 
cate granted by the High Court, to the Supreme Court against the said order. 

H'ld, the Regulation relating to calls arc followed by ReguU lions for forfeiture (as in Articles 29 
md 30 of the Company). In the light of Article 29 read with similar regulations relating to calls 
here IS no difficulty in holding that the notice dated 20th January, 1957, requiring pa^unent ofintcrest 
lathe call money from the date of default (19th January, 1957) to the date of actual payment is valid* 
Jn the present state of the record, no opinion is given as to whether the notice is defective in respect 
of the demand of interest.) 

The object ofthc notice under Article 29 is to give the shareholder an opportunity for payment of 
the call mo'ney, interest and expenses. The amount of expenses incurred b> the company by reason 
of non-payment is notdiscloscd. The finding oftheHigh Courtth.atthc notice is defective mrcspect 
ofthc demand for expenses has to be agreed A proper notice is .a condition precedent to forfeiture. 
The defect in the notice, though si ight, inv.alidatcs it and is fatal to the forfeiture. 


Though the affidavits of the respondents in support of their petitions did not give particulars of 
the defect in the notice of20th January, 1957, it w-as pointedly raised in the arguments in the first Court 
without any objection. The appellant cannot now complain that the pleadings were x^ague. , 

Section 155 (1) (a) (vii) ofthe Companies Act allows rcctific-ation ofthc Share Register if the name 
of any person after having been entered inthc Register, is without sufficient cause omitted therefrom. 
The omission, due to in invalid forfeiture of shares, is no sufficient cause for the omission of the name 
ofthe person holding such shares from the Register. 

The order of Court (in another proceeding), dated 30th January', 1957, directing the respondents 
to deposit into Court the callmoncy within a week, cannot be deemed to be a fresh notice under Article 
29. ' ' ' , 

The Court may refuse relief under section 155 and relegate the parties to a suit only where by 
reason of its complexity or otherwise tlic matter can be more conveniently decided in a 
point as to the invalidity of notice of intended forfeiture in the instant ease could well be deci e sum 
manly; the Courts below rightly decided to give rclicfm the exercise of its discretionary jurisdiction 
under the section. - - ' ' 


The maxim " he who comes into equity must come with dean hands ” is applicable only when an 
quitablc relief is prayed for ; and the maxim can be invoked where the conduct complained o is . 
unfair or unjust in relation to the subject-matter ofthc litigation and the equity sued for. t does no 
mean that every improper conduct of the applicant disentitles him to relief. 

Appeals from the Judgment and Decree,dated the 21st December, 1961, o e 
Madras High Court in O.S. Appeals Nos. 55 and 56 of 1959.^. 

K. K, Venugopal and R. Gopdlcikrishnan, for Appellant. 

A. V. Viswamtha Sastri, Senior Advocate (P. Ram Reddy and A. F. V. Nair, 
Advocates, with him), for Respondent No. 1. 

The Judgment of the Court was delivered by 

. Bachamt, J.— The appellant is a limited Company carrying on 

in South Arcot District. M. A. Khadar, the contesting respondent m Ciwl Appeaj 
No. 202 of 1965, holds 13 shares and his brother M. A. Jabbar, the 
respondent in Civil Appeal No. 203 of 1965, holds 163 shares m the Comp y. 
Articles 29 and 30 of the Articles of Association of the Company • - 

“ 29. The notice shall name a future day, not being j^p^ens^that may have 

which such call or other money and pSent is to be made. 

^ 'ly reason of such non-payment are to be paid and the place wh P payable 

so named being either registered office of ‘ 1 at the place appointed the 

state that in thl event of non-payment al.or before the tirnc and at the place app 
bare in respect of which such payment is due, will be hable to be 

oect^ ^ requisitions of any such notice as aforesaid ^?^°^^™hefore payment of all money 
^1 of which such notice has been given may, at any time Ibere^ler b ^ ^ ^ effect’.’ , 

due thereon wth interest and expense, be forfeited by a resolution of the ° , p. 

, , On 2nd January, WSl" the Board of Directors of the Co"iPany parsed a r« 
tion calling unpaid amount of Rs. 25 on each shat ■ — ^ — . 
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1. (1962)2 M.L.J. 113. 



[1966 


70 IHE SOTREiiE- 'court JOURNAL'. 

a call notice was issued to the shareholders requesting payment on or before' 19th 
January, 1957. The call notice was duly served on the contesting respondents. 
As the call monies rerhamed unpaid, the Company issued the following notice dated 
20th January, 1957, to the respondents under Article 29: 

“ ... , ' ' . ' . . ' 

As the call amount of the balance of Rs- 25 for every share held by you remains unpaid in 
respect of the notice dated 3rd January, 1957, issued in pursuance of the resolutmn of the Board, 1 
hereby issue this notice calling upon you to' pay the called amount at the registered office ol the Com- 
pany on or before Wednesday the 30th January, 1957, together with interest at siK per cent and any 
expenses that might have accrued by reason of such non-payment. 

( Take further notice that in the event of non-payment as mentioned abpve, the shares registered 
in your name will be liable to be, once for all, forfeited without further notice and without prejudice 
to any legal action that may he taken against you for recovering the balance amount due from you 
treating the same as a debt due to' and recoverable as' such by the Company under Article 14. 

By order of Board 
(Signed) A R. Hassain Khan 
, , , I ' Managing Director.” 

In spite of this notice, the respondents did not pay the call monies, and on IJth 
February, 1957, the board of directors passed a. resolution under Article 30 forfeiting 
the shares held by them. On 8th November, 1957, the respondents filed two separate 
applications under section 155 of the Indian Companies Act, 1956 in the High Court 
of Madras praying that the forfeitures be set , 'aside and' the necessary rectifications 
be made m the Share Register of the Company. Ramachandra Ayyaf, J., allowed 
the applications, and passed conditional orders for rectification of the Register, and 
his decision was affirmed by the appellate Court. The Courts below held that m 
the absence of particulars of interest and expenses, the notice dated 20th January, 
1957, was defective and the forfeiture'is invalid. The ''Company now appeals to 
this Court on a certificate granted by the High Court. " ' , ' 

In all standard articles of a company, the regulations relating to calls provide 
for payment of interest on the unpaid call money at a certain rate from the date , 
appointed for its payment up to the time of actual payment, see, Regulation 14, of 
Table A in the First Schedule to the Indian Companies Act, 1913, Regulation 16 of 
the Table A in the First Schedule to the Indian Companies Act, 1956 and Palmers’ 
Company Precedents, l'7th Edn.> Part I, p. 437 and the regulations relating to calls are 
followed by regulations relating to forfeiture like Articles -29 and 30 of the appellant 
Company. In the light of Article 29 read with similar regulations relating to calls 
we would have no difficulty in holding that the notice, dated 20th January, 1957, 
required payment of interest on the call money from the date appointed for the - pay- 
ment thereof, that is to say, 19th January, 1957, up to the time of the actual payment. 
Unfortunately, all the regulations of the Company relating to payment of calls 
have not been printed in the paper book and in the present state of the record, we 
express no opinion on the question whether the notice is defective in respect 
of the demand for interest. 

• But we agree with the High Court that the notice is defective in' respect of the 
demand for expenses. The amount of expenses incurred by the Company by reason 
of the non-payment was hot disclosed. The. respondents were not informed how 
much they should pay on account of the expenses. The object of the notice under 
Article 29 is to give the shareholder an opportunity for payment of the call money, 
interest and expenses. The notice under Article 30 must disclose to the shareholder 
presumably conversant with the Articles sufficient information from which' he may 
know with certainty the amount which he should pay m order to avoid the forfeiture. , 
In the absence of particulars of the expenses the respondents were not in a position 
to know the precise amount which they were required to pay on account of the 
expenses. A proper notice under Article 29 is a condition precedent to forfeiture under 
Article 30. Here, the notice under Article 29 is • defective, and the condition 

w ? 251 Pli®d with _Tlm slight defect in the notice invalidates it and is 

laffil to the forfeiture. The Courts, b^ow, therefore' rightly' declared that the 
forfeiture was invalid. ' ■ 
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Section 155 (1) (a) (iii ) of the Indian Companies Act allows rectification of the 
Share Register if the name of any person after having been entered in the , Register 
is, without sufficient .cause, omitted therefrom. There is no sufficient cause for the 
omission -of the name of the shareholder from the Register, where the omission is 
due to an inv^id forfeiture of his shares, and on finding that the forfeiture is invalid, 
the Court has amplejurisdictiou under section 155to order rectification of the Register. 
The High Court said that the shareholder may approach the Court under section 155 
if he has sufficient cause. This, mode of expression was rightly criticised by 
Counsel for the appellant. The issue under section 155 (1) (a) (ii) is not whether the 
shareholder has sufficient cause but whether his name has been omitted from the 
Register %vithout .sufficient cause. As the forfeiture is invalid, the names of the 
respondents were omitted from the Share Register without sufficient cause, and the 
jurisdiction of- the -Court under section 155 is attracted. 

Counsel for^the appellant -contended that the, point as to the invalidity of the 
notice dated 20th; January, 1957, was not open to the respondents in the absence of 
any pleading on this point. In the affidavit in support of the application, the res- 
pondents pleaded that the steps prescribed before there can be a forfeiture, have not 
been complied with. No further particulars were given, but the contention as 
to the invalidity of the notice, dated 20th January, 19^7 was pointedly raised in the 
argument in the first Court. The contention was allowed to be raised without 
any objection. Had the objection been then-raised, the Court might have allowed 
the respondents to file another affidavit. . The appellant cai^otnow complain that the 
pleadings were vague. ' ' 1 

.^We may now conveniently refer to certain' events which happened after 2nd 
January, 1957,'wlienthe'directors resolved to raakethe call'and on 1 1th February', 1957, 
when the shares were forfeited. On 18th January; 1957, 1\?I.-A. Jabbar, K^.A. Khadir 
and other shareholders filed Application No. 119 of 1957 in the Madras High Court 
praying for reliefs uiider sections 402 and 237 of the Indian Companies Act, 1956, 
and obtained an interim order directing stay of collection of monies pursuant to the ^ 
notice dated 3rdTanuary, 1957. The stay order was communicated t(?direct6rs on 21st' 
January, 1957, after the notice of the intended forfeiture dated 20th January', 1957, was 
issued. On 30th January, 1957, the Court passed a modified interim order restraining 
the forfeiture of the shares, and directed M.A. Jabbar to pay the call money into 
Court within one week. The call money was not paid into Court, and on 8th 
February, 1957, the Court vacated the stay order. Application No. 119 of 1957 
Was eventually dismissed on 10th April, 1957. Counsel for the appellant contended"" 
that (1) by reason of the aforesaid proceedings the respondents waived and abandoned 
their right to challenge the forfeiture ; (2) the order dated 30th January', 1957, substitu- 
ted a fresh notice of intended forfeiture under Article 29 in lieu of the original notice 
dated 20th January, 1957, and in the absence of compliance w'ith this order, the for- 
feiture is valid. Neither of these contentions was raised in the Courts below. We 
find nothing in the proceedings in Application No. 119 of 1957, from which we can 
infer a waiver or abandonment by the respondents of their right to challenge the 
validity of the notice dated 20th January, 1957 and the subsequent forfeiture. We 
also fail to see ho\y the order of the Court dated 30th January, 1957, can amount to a 
notice under Article 29. The only notice under Article 29 is the one dated 20th 
January, 1957, and as that notice is defective, the forfeiture is invalid. 

Counsel for the appellant contended that the relief under section 155 is discre- 
tionary, and the Court should have refused relief in the exercise of its discretion. 
Now, where by reason of its complexity or otheru'ise the matter can more conveniently 
be decided in a suit, the Court may refuse relief under section 155 and releaatethe 
parties to a suit. But the point as to the invalidity of the notice dated 20th jlinuary, 
1957, could well be decided summarily, and the Courts below rightly decided to give 
relief in the exercise of the discretionary jurisdiction under section 155. Haring 
found that the notice was defective and the forfeiture-was invalids the-Gourt-could not- 
arbitrarily refuse relief to the respondents. 
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- Counsel for the appellant'' points out that the respondents’ 'are’ the' trade rivals 
of the appellant and are anxious to cripple its affairs and' the appellate Court recorded 
the finding that the respondents were acting maid fide and prejudicially to the'intercsts 
of the appellant and their conduct in taking various proceedings against -the appellant 
is reprehensible. Counsel then relied upon the well-known maxinrof-equity that “ he- 
who comes into equity must come with clean hands' ”, and contended that the Courts 
below should have dismissed' the applications as the respondents did not- come with 
clean hands. This contention must be rejected for several reasons. . The respondents 
are not seeking equitable relief against forfciture.'-'They are asserting their legal right 
to'-the shares on 'the ground that the forfeiture is invalid, and they continue to be the 
legal owners of the shares. Secondly, the maxim does not mean'that every improper 
conduct of the applicant disentitles him-to equitable relief. 'The' maxim may be 
invoked where the conduct complained of is unfair and unjust in relation to the sub- 
ject-matter of the litigation and the equity sued for. The ^unwarranted proceedings 
under 'sections 402 and "237 of the Indian Companies Act, 1956 _and ptherwe'xatious 
proceedings started 'byrthe respondents' have ho relation to the invalidity of the for- 
feiture and the relief of rectification and are not valid grounds for refusing relief. 

In the result, the appeals are dismissed.' There will be no order as to costs. 

_ K. G. S.' _ ^ ^ Appeals dismissed. 


THEiSUPREME COURT Ot INDIA. ' ‘ ' ' 

(Civil Appellate Jurisdiction.) 

' ' ' ‘ t ' , . 

Present -.- rP. B. .Gajendragapkar, Chief Justice, M_. Hidayatule-ah, J. Gj 
Shah, S. M. Sikri and R.S. Bachawat, JJ. , r . , , , 

Bashiruddiri 'Ashraf , ' . ' " Appellanf* 

The Bihar Subai Sunni Majlis-Awaqf and another ' Respondents., 

Bihar WakfsAcl{Vinof\^i^),sectionn (2) (h ) — Wilfuldisobedienceof orders and directions of the Majlis 
by the Mutawalli — Power of remoual vested in the, Majlis by an amendment — Exercise of power in respect of orders 
and directions issued before the amendment — Permisible — Orders and directions by Majlis — Distinction, ' 

•Interpretation of Statutes — Amending Act granting exercise of power on the basis of conduct prior to amendment 
—Intention to reach back conduct clear — No retrospectivify given thereby to amending Act. ^ 

Practice — Judgment of High Court in appeal before Supreme Court — Omission of an argument addressed by 
Counsel before the High Court in its judgment — Allegation not ordinarily sustainable in Supreme Courts — Duty of 
Counsel, , , - • . . 

• By the amendment to section 27 (2) (A) of the Bihar wakf Act, the removal of the Mutawalli on 
the ground that he had wilfully disobeyed the orders and directions of the Majlis under the Act 
could be made, after the amendment-,! by the Majlis itself without the intervention' of the ' District 
Judge. After the amendment the District Judge ceased to possess tlus power, .r , ’ 

The amendment, W doubt, conferred jurisdiction upon the Majlis to act prospectively, frdm the- 
date of the amendment but the power under the amendment could be exercised m respect of the 
orders and directions issued by the Majlis and disobeyed by the Mutawalli before the amendment 
came into force. ' - ' • ' ■ 

A statute IS not necessarily used retrospectively when the power conferred by it is based on conduct 
anterior to ils enactment, if it is clearly intended that the said power must reach back to tliat conduct- . 
It would be another matter if there was a vested right to continue which was taken away. 

Orders and directions e.xpress the binding wish of the jMajlis and the two words only differ in- 
degree. An orjler is more peremptory than a direction. , ■ . . ' 

The hligh Court is a Court of Record and unless an omission is admitted or is demonstrably proved' ‘ 
the Supreme Court will not consider an allegation that there is an omission of an argument of Counsel 
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It IS not necessary that the judgment of the High Court should record and repel each individual argu- 
ment however hollow. If any material point docs not come under scrutiny the fact should bc^brought 
to the notice of the High Court before the judgment is signed and an order of the High Court on suc^' 
submission obtained before it is raised in app6al . The Supreme Court wil 1 ordinarily regard the details 
of the argument given in the judgment of the High Court as correct and will not enter upon an 
enquiry as to what was or ssns not argued there. To permit points to be mooted on the plea that 
they were raised before the High Court but were not considered by it would open the Boor to, 
endless litigation and this would be destructive of the finality which must attach to the decision o^‘ 
the High Court on matters of fact. 

' ' t r , I ' ■ , ) , , , 

Appeal from the Judgment and Decree Order dated the 2ist December, i960, 
iof the Patna High* Court in Misc. Appeals Nos. 688 of 1958, 38 'of 1959 and Civil 
Revision’ No., 1 153 of 1958. , , - 

Tarkeshwar Dayal and K- K. Sinlia, Advocates, for Appellant. 

Sarjoo Prasad, Senior Advocate, {U. P. Singh, Advocate, with him), for Respon" 
dents. • - , r - 

The Judgment of the Court was delivered by 

Hidayatullah, 'J . — ^Tlic appellant ‘ i-Bashiruddin Ashraf was’ Mutawalli of 
certain Waqf properties in Monghyr District, dedicated by one Sheikli Golam Yahya 
by a registered 'VVaqfhama dated iith April, 1870. Under this deed, Mutwallis 
ivere chosen from the decendants in the male line of the Waqif from generation to 
generation. The first Mutwalli ivas the Waqif. After his death, his wife held 
charge of the Toliat. After her death of appellant’s father and from 1930 the appel- 
lant were Miitwallis. The Mutwalli in-charge tvas entitled to 9/48th share of the 
income as his remuneration. On ist April, 1948, the Bihar Waqfs Act, 1947 (VIII 
of 1948) came into force and this Waqf came under the pur\deiv of that Act and was 
registered was Waqf No, 67. Under the scheme of the Act the Bihar Subai.Sunni 
Majlis-e-Atvaqf (shortly Majlis) began supervising this Waqf. At all material times 
one Syed Bashiruddin tvas the Sadr (Chairman) of the Majlis and Syed Mchdi 
Hassan was the Nazir-e-Awaqf under section 22. r-. 

On 2nd March, 1949 Syed Naziruddin Ashraf (step-brother of the appellant) 
and some others presented an application for removal of the appellant from Mutwal- 
liship on numerous charges, including mismanagement, misappropriation, wanton 
tvaste and dissipation of Waqf property, falsification of accounts, etc. This was 
registered as Case No. 37 of 1949. An enquiry was made by Mehadi Hassan, who 
reported on 25th May, 1950 to the Majlis that the charges levelled against the 
appellant were proved. His report was considered by the Majlis at its meeting dated 
20th August, 1950 and a notice ivas issued’ to the appellant to show cause ivhy he’ 
should not be removed. He showed cause. The Nazir was dhected to submit a 
second report wliich he dtd on 15 th October, 1950. The appellant was then examin- 
ed and on 28th November, 1950 the Sadr passed an order agreeing ivith the report 
of the Nazir and confirming the findings given by the Nazir regarding mismanage- 
ment, etc. An auditor was appointed to check the accounts and he reported on 8th 
February, 1951 that a sum of Rs. 9,682-1-3 was due from the appellant to the Waqf 
estate. The Sadr ordered the appellant to deposit this amount in a recognised bank 
on or before 2nd April, 1951. When the appellant failed to deposit the amount, 
the iSflifr passed an order on 28th June^ 1951 removing him from the office,, and 
appointed in his place a pleader (Mamvi Mohammad’ Shoeb) as Mutwalli for a 
period of one year under section 32 of the Act and directed' him to take charge of the 
property of the Waqf from the appellant. - ’ 

The appellant then made an application to the District. Judge under section 
27 (3) of the Bihar Waqfs Act for setting’aside the order of the Sadr_ and tlie procee- 
dings were registered as Miscellaneous Case No. 30/4 of 195 1 . The order of the Sadr 
was assailed on several grounds, some of fact and others of Iaiv‘. By the petition the ; 
appellant also asked for the removal of Maulvi Md. Shoeb from Mutwalliship. The '■ 
present appeal arises.from the order passed by the Additional District Judge, Mon- ■ 

S C J—IO 
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ghyr and the judgment of the High Court dated 2ist Dcccmhcr, i960 on appeals 
from that order. ' ” ' 

In the proceedings before the District Judge four issues ,tvere settled on the plead- 
ings of the appellant and the pleadings in reply. They were : 

(i) 'Whether the Majlis or the Sadr was competent and had jurisdiction to direct the 
MuUvalli to produce the accounts of the waqf estate, hold enquiries and pass orders on the basis 
of such enquiries for a period prior to the enforcement of the Act? 

(li) Whether the Majlis or the Sadr was competent and had jurisdiction to pass the order of 
removal of the applicant from the office of the Mutwalli on the grounds mentioned in the order 
dated 28th June, 1951?; , , ' , 

(iii) 'WTiether the Majlis or the Sadr was competent and had jurisdiction to appoint 
Maulvi Mohammed Shocb as a temporary Mutwalli ?, 

" (iv) Whether section 27 and 32 of the Act ultra virts of the Ckinstitutiotfof India ? 

The Additional District Judge, Monghyr decided all the issues, except the 3rd, 
against the appellant. On the first two issues he held that the Sadr was competent 
to pass the order of removal on the basis of disobedience of orders passed prior to the 
coming into force of the amending Act. The fourtli issue was nbt pressed in that 
form but a neiv point analogous to the first issue was raised to wliich we shall refer 
presently. The^ order appointing the, tehiporaiy Mutwalli' questioned .in ihc third 
issue was held to be without jurisdiction on the ground that it had to be ratified by 
the District Judge under section 32 and the appointrhent was vacated. The new 
point was that section 27 (2) (k) (lii) added'by the amending. Act, ,1951, was not 
retrospective and could only- operate from jSth June,, 1951, "which was stated to be 
trie date from which the amending Act came'into-force, and that the power of the ' 
hiajhs could pnly be exercised in respect of events happening subsequent to that 
date. This contention of the appellant was rejected. , - 

. I ' f* < < ' \ • T' 

Tivo appeals were filed against the order of the Additional District Judge by 
the appellant and Maulvi Md. Shoeb respectively. A revision application was 
also filed on behalf of- the Majlis and Maulvi Md. Shoeb as a matter of abundant 
caution. The appellant had raised in the High .Court as many as 41 grounds,; 
the first five grounds raised the contention that the powers' conferred on the .Majlis, 
which formerly belonged to the District Judge, could only operate from 6th June, 
1951, and as no order or direction of the Majlis was "disobeyed after- 6 th June, 1951, 
the order passed on 28th June, 1951 on the old material was illegal and void. 
Grounds 23 and 29 (a) to (/) raised the contention that sections 27, 55, 56, 57, 59- 
and 60 of the Bihar Act VIII of 1948 were void as offending the fundamental rights 
of appellant under Articles 19, 25, 26 and 31 of the Constitution. The remaining 
grounds dealt with the jurisdiction to order the enquiry to be held -by the JVazir 
and the merits of the order of the Sadr in relation to the evidence By these grounds the 
appellant contended that the order of the Sadr was actuated by bais, prejudice and 
mala'fides and was erroneous, perverse and illegal. The order of the Additional District 
Judge was also characterised as perverse, erroneous and illegal. 

The' two appeals were;heard together. The High Court by a common judg- 
ment delivered on 21st December, i960, dismissed the appeal of the appellant and 
accepted that of Maulvi Md. Shoeb. In dealing with the appeal of Maulvi Md. 
Shoeb the High Court pointed out that section 32' of the Act was clear in conferring 
jurisdiction on the Majlis to make termporary appointment when there was a 
vacancy in the office of the Mutivalli and that the words in that section “ subject to' 
ariy order- by the competent Court” did not mean that there had to be either prior 
permission or subsequent assent before the appointment was complete. The High 
Court rightly pointed out that those ivords denoted that the appointment was to' 
endure according to its tenor till an order to the' contrary was passed by a competent ^ 
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Court. This conclusion is so patently correct that \v<i‘ncc'd say nothing more than 

On merits of the removal of the appellant the High Court endorsed the view of * 
the Additional District Judge. The learned Advocate raised the contention before ' 
us that a number of his arguments on facts brought to the notice of the Hon’ble 
Judges were not considered and in the application for leave to' appeal to this Court 
he had mentioned those contentions as grounds No. 3 1 {a) to (p) . We did not permit ' 
the learned Counsel to raise these grounds and we may say here' that we deprecate 
the growing practice of making such allegations against the High' Courts. - The judg- ’ 
ment here is fairly long 'arid considered and it appears to take note of arguments on 
questions of fact and law. It is not necessary that the judgment should record and ' 
repel each individual argument however hollow. If any material point does not come 
under scrutiny the fact should be brought to thc'noficc'of the' High' Court before the 
judgment is signed and an' order of the High Court on such' submission obtained 
before it is raised in appeal. This' Court •will ordinarily regard the' details of the 
argument given in the judgment of the High Goui't as cOrrect and will not enter upon' 
an enquiry as to what was or ivas not argued there'. ' To permit points to be mooted 
ori'the plea that they were raised before the High Court 'but were not considered by 
it would open the door to endless litigation and this would be destructive of the finality 
which must attach to the decision of the High Court on matters of fact. ' The High ’ 
Court is a Court of Record and unless an omission is admitted or is demonstrably 
proved this Court udil not consider an allegation that there is an dmissiori. The 
truth of the, allegations against the appellant was investigated by thc'jVfl^ir and the 
charges were held proved. ’ The report of the J^aBr was accepted by thc'Sddr, 
the Additional -District Judge and the High Court. The appellant has had a very, 
fair trial and it is plain that the appellant cannot be allowed to have the whole 
issue debated again because he has thought out fresh arguments. ' ' 

’■ t > • * ’ ’ i 

’ '•This disposes of all questions of fact and wc now proceed to consider arguments 
relating to law which were mainly concerned with the jurisdiction of the Majlis ' 
and/or the Sadr to pass the older of removal. It may be pointed out here that at the 
■suit of the present appellant, section 58 of the Bihar Waqfs Act, 1 947 was previously 
challenged as Ultra vires the Constitution. This Court by its judgment in Bashiruddin 
Ashraf v. State of Bihar^ held the section to be valid. The appellant was already 
removed from his office of Mutwalli when he raised that contention in a criminal 
matter arising under section 65 (i ) of the Bihar Waqfs Act for disobeying orders and 
directions made to him by the Majlis. At that time the appellant did not quCshon 
the validity of any other section of the Act ; nor did he describe -any other section 
as offending his fundamental rights. Though he raised the question of his funda- 
mental rights the provisions of the Waqfs Act arc so manifestly in the public interest"' 
that the appellant did not challenge the Act as such. The only sections which he 
challenged before the Additional District Judge were sections 27 and 32 of the Act. 
In the High Court some other sections were also challenged, but at the hearing before 
us the attack was confined to section 2 7 and the powers of the Sadr to act for the Majlis 
under section 32 of the Act. These'eannot-be said to be unconstitutional in any 
way and the action has thus been placed before us as falling outside these sections ^ 
■or not supported by them. ' '' 

Section27 of the'Bihar Waqfs Act enumerates' the powers and duties of the Majlis. 

It is divided into three sub-sections. By the first sub-section the general superin- 
tendence of all Waqfs is vested in the Majlis and it is granted power to do all things 
reasonable and necessary to ensure that the waqfs are properly supervised and 
administered and their income is duly appropriated and -applied to the objects of such 
waqfs. Sub-section (2) then, by way of illustration, and' without prejudice to the 
generality of the provisions of the fii'st sub-section, enumerates particular powers 
and duties of the Majlis. Clause (A) of this sub-section enables the Majlis “ to^, 

1. (19>7) S G.J. 714 . (1957) M L J. (GrI) ' Patna 942 : A I.R'. 1957 S' G 645. 

681 . (1957) S G.R. 1032 '• I L.R.' (1957) 36 ' ' r ^ ^ 
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remove a MutwalU from his office if such Mutwalli refuses to act or wilfully 'disobeys- 
the orders and' directions of the Majlis under this Act 1951 ”). The italicized words were 
inserted by section 2 of the Bihar Waqfs (Amendment) Act, (Bihar Act XVIII of 
^950 from 24th May, 1951 'on ,\Vhich date the amending Act received the assent of 
the Governor of Bihar.' Previously these- words '/J(omitting “orders and”) were 
included as sub-clause (iv) of clause (a) of sub-section (i) of section 47 as part of the 
grounds on nffiich the District Judge possessed the potver to remove a Mutwalli on, 
the application of the Majlis. In other words, the removal of the Mutwalli on the 
ground that he had wilfully disobeyed thc' orders and directions -- of the Majlis 
under the Act could be made, after amendment, by , thc. Majlis itself, without the 
intervention of thc District Judge. After , the amendment the District Judge 
ceased to possess this power. , . ' u . • y. .- *> .1 ' 

The contention of the appellant ivas that as this amendment was not retrospec- 
tive thc power could only be exercised in respect of orders and directions of thc Majlis 
given after thc date on which amended Act came into force, and. not in respect of 
orders and directions issued picviouslyi According to him, the amending Act is 
being given retrospective operation .which is not permissible. We do not see any 
force in these contentions. The amendment, no doubt, conferred jurisdiction upon 
thc Majlis to, act, prospectively from thc date of the amendment but the power 
under thcjamendment could be, exercised in respect of orders and directions issued 
by thc Majlis ,and disobeyed by .the .Mutwalli before the aincndment came into- 
force. To hold othenvise would mean that in respect of the past conduct of the 
Mubvalli neither the Majlis nor. thc District Judge possessed jurisdiction after the 
amendment came into force. This could hardly havcjbccn intended. The enquiry 
had already commenced before thc Majlis and it would have reported to the 
District Judge for removal of the. appellant but this was unnecessary because the 
Majlis itself was competent to act. A statute is nqt necessarily used retrospectively 
when the power conferred by it is based on conduct anterior to its enactment, 
if it is clearly intended that the said power must reach back to that conduct. iTt \v6uld 
be another matter if there was a vested right which was taken away but there could 
be no vested right to continue as Mut%valli after mismanagement and misconduct 
of many sorts were established. The Act contemplates, that such a Mutwalli 
should be 'removed from his office and that is %vhat is important. This argument 
was rightly rejected by the tiigh Court and thc Court below. 

‘ It was also contended that the clause, as it stood in section 47 prior to the 
amendment mentioned directions ’ but not ‘ orders ’ and thc breach of ' orders 
before the amendment could not lead to the exercise of the new poiver by the Majlis 
after the amendment. The argument is not only new but is also utterly. wrong. 
Orders and directions express the binding wish' of the Majlis and the two words 
only differ in degree. An 'order is more peremptory than a direction and an argu- 
ment can never be right which suggests that while disobedience of a direction should 
metit the punishment of removal disobedience of an order should go unpunished. 

, / ^ ' r “ f 

Lastly, it was contended that the powers of removal conferred on the Majlis 
could not be exercised by the Sadr when the matter was already before the Majlis. 
Sections 37 and 38 provide : . 

“ 37. Exercise by Sadr of powers of Majlis. — If any necessity anses for immediate action by the 
Majhs, and a meeting of the Majhs cannot be arranged in'timeto take such action, the 5arfr may 
exercise any power that could be exercised under this Act by the Majhs, but .shall at the next 
meeting of the Majlis make a report in writing of the action taken by him under this section and the- 
reasons for taking such action'.’’ I • ' ' ‘ 

‘ “38 ' Delegation of powers of, Majlis. — ^Th'e Majhs may 'delegate any of its powers andduties 

under thisActtothe^adr, to be exercised' and perforihedm such special circumstances as the Majhs 
may specify, and may likewise withdraw any such delegation ’’ 

There, is nothjrig to' show tha t' th e powers of thc Maj lis were not delegated. But 
even if section 38 did not, apply it would appear from, section 37 that the Sadr 
possessed all the powers 'of the Majlis in an emergency and the High Court and the 
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Additional District Judge have concurrently held that it was necessary' to remove 
forthwith the appellant and to take away from him the property of the Waqf, 
particularly ^vhen he disobeyed die order of die Majlis and did not deposit the amount 
which the auditor found was due to die is-aqf. The order of the Sadr was reported 
to the Majlis and the Majlis also approved of it. Tliis is hardly a ground ivhich 
-can be considered in this’ Court. 

The appeal is devoid of merit. It fails and is dismissed with costs. 

V.S. ' ' Appeal dismissed^ 

THE SUPREME COURT OF INDIA. 

(Cudl Appellate Jurisdiction.) 

pRSSEXT : — P. B. Caje^tdrag \X)K,vR, Chief justice, M. Hid.watullah, J. C. 
Sh.\Hj S. hi. SlKRI AXD R. S. Bachaw.at, JJ. 

Kays Construction Company (P.), Ltd. . . Appellant* 

c’« 

The State of Uttar Pradesh and others • . . Respondent. 

U-P. Ind’sslnal Disp'jles .4d, I9i7, secii(r.6-H{l) end {2) — ■d.^'’_urJer sub-secltcn {1) cr.d 
itrjjlt ccbsble cf bring cembuUd in terms of montj vnier sub-seii:on (2) — Dislinciion — Beck teegrs fer the 
period of tmemtloyment rinde under cr. enesrd of Industrial Tribunal — Falls under sub-section as “ mone^ due ” 
liable to be reeoo'red cs an errear of lend recenue. 

The “ money due ” as back wages for the period of uaemplojanent, made under an an-ard, is covc- 
ced by the first sub-section to section 6 and can be recovered from the employer as an arrear of land 
revenue. 

The dificrcncc bens-een the two sub-sections of section 6 arises from the fact that the benefit 
-contemplated in thesecond sub-section is not “ money due” but some advantage or perquisite which 
can be reckoned in terms of money. 

The contrast in the two sub-sections between “ money due ” under the first sub-section and the 
necessity of reckoning the benefit m terms of money before the benefit becomes “ money due *•' under 

ihe second sub-section shows that mere arithmetical calculations of the amount due arc not required 
to be dealt with tmder the elaborate procedure of the second sub-section. 

Appeals bv Special Leave from the Judgment and Order dated the 15th 
March, 1962 of the Allahabad High Court in Special Appeal No. 574 of i960 and 
Supreme Court Appeal No. 53 of 1962 respectively. , . 

Sir Iqbal Ahmed, Senior Advocate (A" Rajendra Cheudhuri and K. R. Chaudhuri, 
Advocates, with him), for Appellant (In botli the Appeals). 

’ C. BrAgganuala, Senior Advocate (O. P. Rana. Advocate, 'with him), for 
Respondents Nos. I to 4 (In both the Appeals). ' 

The Judgment of the .Court was delivered by - ^ ‘ 

HidayatuUah. j . — ^These arc two appeals by Special Leave in ^\•hich Kays Cons- 
truction Go, (P.), Lid., is the appellant. CKtI Appeal No. 1 108 of 1963 is against a 
judgment of &e Allahabad High Court dated i5thAIarch, 1962 and Civil Appeal 
No. H09 of 1963 is against ah order of the same ILgh Court dated 9th hlay, 1962 
•declining to certify the case under Ardclc 133 of tlie Constitution as in tlie opinion 
of the High Court the^ proceedings from which the appeal arose before die High 
■Court was' not a chdl proceeding within Ar dele 133. As Special Leave has been 
granted against die judgment of the High Court and we ai'e of -opinion -that the 
.appeal against that judgment must be dismissed, \vc dp not diink it necessary to 
decide the other appeal. ' . " . 

The facts’of the case may now. be stab d brkSy. The appellant Company is 
the successor of a private concern ivliich wt rit undf-r the name of Kays Construction 
Company and was owned by one Mr. H. M. Khosla who is' now Managing 

^'^•bNoiembsr, 1964 . 
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.Director, of the, appcIlant-Company; It .appears that Mr. Khosla. found it unprofit- 
able to continue the business. as his own and., he stopped it for, a while before 
Kays, Construction Go„ (P.), Ltd., .came ,into existence. .The .appellant Company 
i.took over the business and .with 'it, some of the, workmen Of the former concern but 
I not all. ,, This led to an Industrial dispute before the Allahabad Industrial Tribunal 
(Sugar) and an award was made on 31st January, 1958; One of the questions 
in dispute before the Tribunal was, the reinstatement and back wages ,of thcTWork- 
men who were ' ‘riot re-employed by the appellant Coriipany. ' "Phe 'Tribunal 
delivered an’ award. The parties to this appeal have not eared to produce the 
award but an extract from it rclcrant to. this part, of the controversy is on the record 
and it runs as follows - i ->r, . m 1 

“As a result of my findings above)' I hold that 'mana’geme'ht'of Messrs. Kays Construction Co. 
(Private), Limited Allahabad, are required to reinstate the old workmen given m the Annexure of 
Messrs. Kays Construction Co., Allahabad They will be restored in’theif old or. equivalent jobs and 
given continuity ofscrvice. In view of the somewhat peculiar features of this case' and m'^the largest 
interest of the Industry, I ivould, however, order that the workmen be paid only 50 per cent. ,of their 
back wages for the period they were forcibly kept out’ of employment^’*' 


After, this award a large number of the workmen preferred claims for their, back 
wages purporting to do so under the first sub-scctiori of section 6-H of the U.'P. 
Industrial Disputes Act, 1947..' That section, shorn of provisions which do not 
’ . concern us, reads as follows : ■ ' 

“6-H. (I) Where any money is due to the workmen from an employer, under tfie 
provisions of section 6-H to 6-R .under a spttlcment or award, or under an award given by an 
adjudicator or the State Industrial Tribunal ‘appointed or constituted under this Act, ‘ before 
I the commencement of the Uttar Pradesh 'Industrial Disputes (Amendment- and Miscellaneous- 
Provisions) Act, 1956, the workman may, without prejudice to any other mode of recovery, make an 
application to the State Government for the recovery of the jnoney due to him, and if the State Govern- 
ment is satisfied that a!ny money is so due,'it shall issue a certificate for the amount to the Collector 
who shall proceed to recover the same as ifiLwere an arrear of land revenue. ' ' 

(2) Where any workman is entitled to receive from the employer any benefit which is capable- 
of being computed in terms of money, the amount at which such benefit should be computed may sub- 
, ject to any rule that may be made under this Act be determined by such Labour Court as may bespeci- 
* fied in this behalf by the State Government, and the amount so determined may be recovered as provid- 
edformsub-section (1) 


(3) 


* 

n 


f ' The 'appellant Company made a large number of objections to this demand before 
the' Labour Commissioner, U P. to whom the powers of the State Government 
under the first sub-section of section 6-H had been delegated These objections,, 
shortly stated',- were that some of the workmen had already accepted employment 
either with the appellant Coriipany or elsewhere and that some of them were either 
-j not .parties, -to the original dispute or had died subsequent to the award. The 
appellant Company also contended that as the exact number of days, for which 
diferent workmen had been forcibly kept out of employment was not determined 
an order under section 6-H (i) could not be passed. There were some other con- 
_ tendons into which it is not necessary to go because the case now lies within a narrow 
. compass. ■ < ,1; ' ' 'i' ■'</. - '-i... 

i' . 'On 2ist July, '1958;' the Labour' 'Commissioner, purporting to’ act' .under the 
' first sub-section of section 6-H issued a certificate 'to the Collector, Allahabad Jor 
r the’ recovery of’Rs 1,06,588-6-6.' i Certain, objections having been filed''by the 
’’appellant Compariy before the State Government, the Regional Conciliation Officer, 
•'Allahabad was ordered to verify the clairtts.) In the iriea'ntime, ' the ' Labour ,'Cbrii- 
'riiissioher issued 'rinother certificate on 9th Septeriiber, 1959, by’ which thej Sum to 
'■be reco'vered was 'reduced ’to Rs. '56,65^-9-6 ' This was said to'be certainly due-’and 
it was stated that for the balance another cerdficate would issue ’after the” claims 
, jwere fully; venfied.r/. On iioth ^ptember, 195 9,-, the .Collector passed an, ordef’ which 
. was’-fcommiinicated .telegraphically to, .the,. Chief, .-.Mechanical *, Engineer,', jNo.ijth- 
, ^Eastj'Railway, Gorakhpur, demanding! the said;,sum^foii payment- toi.the-iworkm^n, 
f rom the s ecurity., ^ppsi ted.. j?y-the-appjaltapt-Oompany.-witli-die.-Ghief..Mechanical 
“Engineer., On^snd November, 1959, the appellant Company filed a.petitiqp-under 
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'Article 226 of the Constitution to have the orders dated gth and loth September, 
1959, quashed by a .^vrit of certiorari or byj-any other suitable order or direction and 
for release of some property which, it may be mentioned, was under attachrnent 
after the first certificate was issued. The petition was heard by, Mr. Justice Broome 
of the Allahabad High Court and was allowed by him. He quashed the two orders 
of th!e Labour Commissionci and the attachrnent of the pi'opcrty on condition that 
the Company furnished adequate _ Security' tb' the satisfactioh of the District 
Magistrate of Allahabad.^ , - 1 

> The dispute was considerably, narrowed before Broome, J. The only question 
that was considered •was ^vhether the claim of the .workmen . before the .Labour 
Commissioner fell to be considered . under, the first or ,thc' second sub-section of 
section 6-H.' Mr. Justice Broome relying upon the analogy of M. S. S. Tratisporls, 
TiruckirappalH'V. Rajaram and another}, Aacidcd under, section 33-C of the Industrial 
Disputes Act and Seshmusa Sugar Works'^ Ltd. v. State .of Bihar and others" decided under 
section 2o'of>thc Industrial Disputes (Appellate Tribunal) Act, 1950, held that as 
the exact amount was required to be determined, proceedings had to be taken before 
the Labour Court under the "second sub-section to determine the money equivalent 
of 'the “ benefit ” to which the workmen were entitled before, the, certificate could 
issue. 'In other words, Broome, J., was of opinion that the application of the, first 
sub-section of section 6-H was premature and thus erroneous.. , 

Against this decision an appeal was filed under the Letters Patent' of the High 
Court and by the order, now- under appeal, the judgment of Broome, J.',' vyas' reversed. 
The Division Bench, held that the words of the second' sub-section “ any benefit 
which is capable of being computed in fcfrns of money” indicated benefits like 
free quarters or free electricity and not something which a workman earned through 
his labour. Reliance was placed upon a decision of this Cohrt in S. S: Shetty 'v. 
Bharat Nidhi, Ltd.^ where Bhagwati, J., has pointed out that if any Jbenefit awarded 
by the Tribunal was not expicssed in terms of money it was necessary to have it 
computed in terms of money before the appropriate Government could be asked to 
help in the recovery under section 20 (2) of the Industrial Disputes (Appellate 
Tribunal) Act, 1950. In the opinion of the Division Bench this decision supported 
their conclusion that the computation in terms of money of a ‘ benefit ’ was some- 
thing different from mere arithmetical calculation of the amount of baek wages. 
The Divisional Bench distinguished Kasluri < 2 ? Sons (P.),Ltd. v. Pf. Salivatesaram and 
another^ on the ground that- section 1 7 of the Working Journalists (Conditions of 
Service and Miscellaneous Provisions) Act, 1955 referred, expressly to money due.by 
way of compensation, gratuity and wages. The ease in Punjab Kational Bank, Ltd. v. 
Kharbunda,^ where it was held that monetary advantage or profit was not necessarily 
outside the word ‘ benefit ’ as used in section 33-C of the Industrial Disputes lAct, 
1947, was also distinguished.. In view of these cases the Division Bench did not 
follow the two rulings of the* High' Court dtedea'rliey'and.another reported in Shri 
Amarsinghji Mills, Ltd. v. Jpagarashua, (M.P.) and,otjwrs^. 


. It is contended before us that the judgment .of the pivisional Bench is erroneous 
in its interpretation of section 6-H (i) and (2). The question thus .is-how are the 
two sub-sections to be read ** This section is analogous, to section 33rC of the 
Industrial Disputes Act, 1947 and section 20 of the Industrial Disputes (Appellate 
Tribunal) Act, 1950 It is significant that in all the three statute^ the cognate 
section is divided, into two parts and the first part deals HVfth'¥ec6very of money 
due ’ to a workman under 'afi award.^and the second deals \yith benefit-’ comput- 
able in terms of money. Under thb 'first' sub-section the 'Stat6' Government" (or 
its delegate),' if satisfied that 'any money iS'due,i is enabled to' issue a certificatc'Jo the 
' Collector wh‘o'the’ii“p'roceeds'’-W''Tecov'er'lthe’ amount asoan arrear -.ofiland -revenue. 
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The second part then speaks of a benefit computable in terms of money which 
benefit after it is so computed by a tribunal is against recoverable in the same way 
as money due under the first part. This scheme runs through section 6-H, sub- 
sccrions (i) and ( 2 ). ' ^ ‘ 

- That there is some dificrence between the two sub-sections is obvious, enough. 
It arises from the fact that the benefit contemplated in the second sulj-scction is 
not “money due” but some advantage or pciquisite which can be reckoned in 
terms of money. The Divisional Bench has given apt examples of benefits ivhich 
arc computable in terms of money, but till so computed arc not' “money' due”. 

' For instance, loss of the benefit of free quartci's is not loss of “ mphey due ” though 
such Iqss can be reckoned m terms of money by inquiry and equation. - The 
eontijast between “money due” on the ont hand and a “ benefit'”- which is not 
■‘I moii'cy due ” but which can become so after the money equH-alent is determined 
on the other, marks out the areas of the operation of the tivo sub-sections. . If the 
word “ benefit-” were taken to cover a^casc of mere arithmetical calculation of 
■wages, the first sub-section would hardly have any play. Every ease of calculation, 
■however, simple, would have to go fii'St before. 'a Tribunal.) In our judgment, a 
' ease such as tlie present, where the money diie is back wages for ■ the period of 
' unemployment is' covered by the first sub-section and riot the second. ' No doubt 
some calculation enters the determination of the amount for which the certificate 
, will evenpially issue but-this calculation is not of the type mentioned in the second 
tsub-scction and cannot be made to fit in the elaborate phrase^ “ benefit which is 
capable of being computed in terms' of money”. The contrast in the two 'sub- 
sections between “money due” under the first sub-section arid the necessity of 
reckoning the benefit in terms of money before the benefit becomes “-money due ” 
■under, the second sub-section shows that mere arithmetical calculations of the amount 
•due are not required to be dealt with undc/-the elaborate procedure of the second 
sub-section. The appellant no doubt^conjured up a riumber of obsti'uctions in the 
, way of this simple calculation. These objections dealt \nth the “'amount due” 
.arid, they arc being investigated because State Government must first satisfy itself 
. that the amount claimed is in fact due ' But the anti-thesis between “ money due ” 
..and a “ benefit which must be computed in tci ms of money ” still remains, for ' the 
Inquiry being made is not of the kind contemplated by the second sub-scction but 
■ is one. for the.sa-tisfaction of rthc, State Goyeimment under, the ‘first sub-sectiori. It 
,Is verification of the claim to money 'within the first sub-section and not 'detenni- 
nation iri, terms of mqricy'of'the value of a benefit The judgirien't’ of 'the Division 
Bench 'was thus right." The appeal, fails and'tyill be dismissed Vvith coste” The 
.•companion appeal wilI;aIso be dismissed but \\'e’ makc no order about coSts in that 
-appeal., ,, ‘ , ; ' , 

hi'V.S. f V ' ••■'r • 1. ^ ty , " ' ,M 'Appeal dismissed. 
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‘'‘Present: — ^P. ‘B. Gajendragadkar, 1 , K. jN... Wanchoo . and 

-S. M. SlKRI, JJ. ' i T ' ,,r, , 

'■ Lbtus Line Private, Ltd. ' ' ' ' ' i ' ■ r i Appellant* ■ 
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The State of Maharashtra , Respoiide'iit.' - 

. - f- ,Tbr/ — Damages — Damages to a jetty caused by the ship —Quantum' of damages'-^ompctisalton for restoring 
to anginal condition — jfo, complete reconstruction irrespective of damage done. ' ' 

‘ ' Thfe true measure of damages to a person’ to .whom a wrong is done,' is full^ compensation for 

restoring the. thing damaged to its origmal condition. .This applies, equally to a private , jerson 
■asTd'a WtpiorSXiatt'OTrrustecc—ButifbY corapensation-or restitution is meant complete reconstruction 
irrespective of the damage done, then neither a private person nor a corporation or a .trustee is 
entitled to complete reconstruction irrespective of the damages done. ' t .'i 
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Appeal from the Judgment and Decree dated the ist October, 1959 of the 
Bombay High Court in First Appeal No. 697 of 1955. 

Purushotlam Tricumdas, Senior Advocate {j.B. Dadachanji^ 0 . C. Mzt/zwr and 
Mavinder Karain, Advocates of! Mjs. J. B. Dadachanji & Go., with him), for Appellant. 

T. V. R. Talachari and R. JV. Sachlhcy, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Wanchoo, jf.— This appeal on a certificate granted by the Bombay High Court 
arises out of a suit brought iDy the State of Bombay (respondent) against the appellant 
for recovery of Rs. 24,979-2-4. The facts which led to the filing of the suit arc not 
now in dispute as they have been concurrently found by the two Courts below and 
■may be briefly narrated. On 27th April, 1948, at about mid-day, the vessel “Padam” 
belonging to the appellant arrived in the Dharamtar creek carrying a cargo of 3,500 
bags of manure weighing about 250 tons and laid anchor alongside Dharamtar 
jetty lying on the Pen side of the creek on the Pen-KliopoH road. The Dharamtar 
jetty is meant for small vessels bringing passengers and luggage crossing the creek 
and so the peon on duty there requested the master of the ship to remove the vessel 
into the creek and to unload the cargo with the help of small boats. The master 
of the ship agreed to do so. But ^vhcn he tried to move the vessel away from the 
jetty, she actually came on top of it due to the force of the ebb tide and got stuck 
there. The incident was reported by the peon to his superior officer who directed 
the peon to inform the master to refloat the vessel at night when there was high 
tide. The master did so at about 3 A.M. The consequence of the vessel getting 
on the jetty, and the attempt to take it off was serious damage to the jetty, which 
was broken. This damage was found on the next day i.e., 28th April, 1948. An 
estimate for special repairs of the damage done was prepared soon after and was 
submitted on 12th May, 1948 to the Executive Engineer. The appellant was 
asked by telegram on 5th May, 1948 to send a representative in order that an 
estimate of the cost of special repairs for the damage done might be prepared. 
The appellant replied by telegram that a representative would be sent but no one' 
appeared on behalf of the appellant when the estimate was prepared. This estimate 
was for Rs. 16,400. It appears that sometime thereafter emergent repairs costing 
Rs. 2,783 were undertaken to make the jetty workable. Later, some minor repairs 
costing about Rs. 1,223 were further carried out. In the meantime the appellant 
was asked again and again to pay for the damage done. The appellant refused 
to do so and therefore the State of Bombay filed the suit claiming the three sums 
mentioned above for special repairs, emergent repairs and minor repairs and also 
6 per centum per annum interest thereon. 

The trial Court found that the above facts had been established by the evidence 
led before it and that the appellant was liable to make good the loss as it arose on 
account of the negligence of the master of the ship. It then came to consider 
the quantum of damages. _ It came to the conclusion that the claim for Rs. 16,400 
was really for reconstruction of the whole damaged area and this showed that the 
respondent-State wanted restitution and not compensation for the damage done. 

It however refused to give restitution on the ground that it had not been proved 
that special repairs to the extent of Rs. 16,400 were absolutely necessary for the 
damaged portion of the jetty. The trial Court also inspected the jetty and was of 
the opinion that the emergent and minor repairs that had been made had put 
the jetty in order and traffic tvas going on as usual. Further it took into account 
the statement of a witness that a bridge was being constructed over the Dharamtar 
creek and was likely to be completed within two years. It therefore finally gave a 
decree for Rs. 3,671-12-6 which had been actually spent by the State in makin'^ 
the repairs. The rest of the claim was dismissed. ^ 

This led to an appeal by the State before the High Court, and the only question 
which the High Court had to decide was the quantum of damages. In that con- 
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ncction the High Court relied on The Mayor, Wednesbuy Corporation v. The Lodge 
Holes Colliery Co. , Ltd. ^ and held that that case laid down that the general rule was 
to require the party in the -wrong to make compensation and not restitution, but 
the: e was an exception to this rule and that exception was wheic the pai ty complain- 
ing of a %vrong to propcity was a corporation or a trustee charged ^vith the 
maintenance of a highway oi other public work In such a case the wrongdoer 
is'as bound to make restitution because a corpoiation or a trustee who ivas charged 
\\dth the maintenance of public works was bound to icstorc the property m its or 
his possession to its oiiginal condition. On this view, the High Court allowed the 
appeal and modified the decree of the trial Couit by awarding Rs. 19,038-8-0 and 
interest at 6 pci centum from the date of suit till realisation. The present 
appeal on a certificate granted by the High Court challenges the principle laid down 
by the High Court, and it is urged that no such principle has been laid down in 
, Wedneshuiy Corporatioii’s case'^ and that that case ivas overruled in Lodge Holes Colliery 
Co., Ltd V. Mayor of Wedneshuiy-. 

The only question that arises for decision bcfoic us therefore is the quantum 
of damages in a case like this. Apart from the fact that the case relied upon by 
the High Court has been partly over-ruled in the Lodge Holes Colliery Co., LtdJs case^, 
we have been unable to find therein the principle ivhich the High Court has deduced 
from the case of IVcdncsbiiry Corporation^. Learned Counsel for the icspondcnt- 
State is also unable to point out any passage in the judgment of Cozens-Hai dy, 
L. J., which lays doivn the pioposition in the form in which the High Court has 
stated it. As ivc read that case it lays down tliat the rights of a corporation in such 
a case aic at least as high as that of a private owner, with this addition that a trustee 
or corporation cannot renounce those rights in the same way as a piivatc owner 
could The true measure of compensation was held in that case to be the cost of 
restoration and compensation must give full restoration. In that case the dispute 
really was whether the road ivhich had subsided should be raised to the same level 
as it ivas before or ivhcther the puipose would be served even though it ivas not 
raised to the same level and a dip ivas allowed therein. The Appeal Court held 
that the Corporation ivas endtled to full compensation for restoring the road to 
its original condition. It may be mentioned that this viciv ivas not accepted in 
full by the House of Lords. It seems to us however that the view taken in Wednes- 
bury Corporation's case''- that a person to whom a ivrong is done is entitled to full 
compensation for restoiing the thing damaged to its original condition may be 
accepted as the true measure of damages in a case of this kind This applies equally 
to a private person as to a corporation or trustee. Therefore, the respondent-State 
ivas entitled to compensation to the extent necessary to restore the jetty to its original 
condition. If this is to be called restitution, the corporation as well as a private 
person would be entitled to it. But if by restitution, the High Court meant complete 
reconstruction irrespective of the damage done, then neither a private person nor 
a corporation or a trustee is entitled to complete reconstruction irrespective of the 
damage done. 

This being the principle, the respondent-State would be entitled to such cost 
as would restore the jetty to its original condition. It is in that connection that 
an estimate was submitted for special repairs to the jetty as early as 12th May, 
1948. The appeallant was invited to send a representative to assess the cost of 
repairing the damage done but it neglected to do so There is nothing on the 
record to show that the special repairs to the tune of Rs 16,400 were for complete 
reconstruction of the jetty irrespective of the damage done to it. Nothing has been 
brought out in the evidence of Patel who prepared the estimate and of the Sub- 
Divisional Officer ivho supervised it to show that the estimate of Rs. 16,400 was for 
complete reconstruction of the jetty 11 respective of the damage donp. The cover- 
ing letter to the estimate shows that it was an estimate foi special repairs to the jetty 
If the appellant neglected to send a leprcsentative to be present to assess the damage 
and the cost of repairing it, it cannot now come fonvard and say that the amount 


1 L.R. (1907) 1 K.B. 78. 


2. LR (1908) AC.'323 


BRU KISHORE V. VISHWA ^UTTER KAPUR. 


83 


1 ] 


ofRs. 16,400 would not be the proper sum required for restoring the jetty to its 
original condition. All that has been brought out in the evidence of the two wit- 
nesses referred to above is that it could not be said whether any part of the dismantled 
material was fit for re-use ; nor were tire witnesses able to say what he dismantled 
material would have fetched if sold. Baning these two matters all that the evidence 
shows is that the amount ofRs. 16,400 was needed to cany out the special repairs, 
which would have presumably rcstoicd the jetty to its original condition. Tliciefore 
the rcspondcirt-Statc would be entided to this sum ofRs. 16,400. But in view of the 
fact that some of the material might have been fit for re-use and some of the material 
might have been re-sold and thus fetched some price, \s'c would deduct the item of 
Rs. 1,600 (from the total of Rs. 16,400) which rcfics to “ dismantling the damaged 
poition and icmoving the debris outside including soiting materials and stacking 
the useful one to a suitable site, etc.” The rest of the estimate amounting to 
Rs. 1 4,800 is clearly for rcstoratioh of the jetty to its original condition and the 
respondent-State would be entitled to that amount. 

We may add howeser that there is no reason to allo^\’■ anything to the rcsjjon- 
dent-State in the shape of emergent repairs. It has been shown that Rs. 14.800 
would have restored the jetty to its original condition and that is all that the State 
is entitled to have. How it decided to spend that sum, svhether at one time or at 
different times in the shape of emergent repairs or minor repairs, has no bearing on 
the quantum of compensation necessary foi restoring the jetty to its original condition. 
For the same reason the fact that the State might not have spent the whole amount 
by the time the tiial Court came to give its judgment or the fact tliat a bridge svas 
going up and the jetty might not thereafter be required has no relevance on the 
question of damage done on 27 th April, 1948, though the former may affect the date 
fiom which interest may be a^valdcd. We arc therefore of opinion that the respon- 
dent-State is entitled to Rs. 14,800 as compensation for the damage done to the 
jetty to put it back in its oiiginal condition. W*' therefore partly allow the appeal 
and reduce the amount decreed to Rs. 14,800. This sum will carry interest at the 
rate ofRs. 6 per cent, from the date of decree of the trial Court till realisation as 
ordered by the High Court. The appellant will pay proportionate costs throughout 
to the respondent-State. 

V.S. Appeal allowea in part. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — P. B. Gajendragadkar, Chief Justice^ K. N. Wanchoo and 
J. C. Shah, JJ. 

Brij Kishorc and others . . Appellants^ 

V. 

Vishwa Mitter Kapur and others . . Respondents. 

Delhi Rent Control Act (JJX of 1958), sections 14 (II), 57 (2 ) — Applicability of the new Act to pending 
proceedings under the prior Act of 1952 — Suit for eviction of tenant on the ground of breach of conditions as tg 
erections to leased premises — Removal of such unauthorised erections pending suit — Eviction of tenant if still obli- 
gatory — Existence of power to relieve under the prior Act — Clarified and modified slightly in the new Act Relief 

under the new Act available to tenant. 

■ The appeals to the Supreme Court arose out of suits for ejectment filed by the landlord against 
the tenant under section 13 (1) Proviso clause (fc) of the Delhi Rent Control Act of 1952 on the 
ground that the tenant, contrary to the conditions, erected unauthorised structures to the leased 
premises. During the pendency of the suit the tenant had removed the offending structures. 
Meanwhile the 1958 Delhi Rent Control Act wasp.assed, section 57 (2) of ivhich dealt with the" 
applicability of the new Act to the pending actions. Section 14 (11) of the Act of 1958 (there w.as 
no similar provision m the 1952 Act) forbade eviction of the tenant m case he complied ivith tlie 
condition within the time granted. On the question of the applicability of this enabling piovision 
to proceedings pending under the old Act, 


♦Civil Appeals Nos. 879 of 1962 and 121 of 1963. 


8th January, 1965. 
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Held : The provisions of section 14 (11) of the Act of 1958 relieving against eviction in case of 
compliance with the condition would be applicable to pending proceedings under the 1952 Act. 

The decision in Karamsingh's case reported in A.I.R. 1964 S.C, 1305 laid down that where in 
the present Act there is a radical departure from the 1952 Act, the 1952 Act will continue to apply 
to pending proceedings ; but where the present Act had slightly modified or clarified the prcwotis 
provisions these modifications and clarifications should be applied. 

It is true that section 1I4-A of the Transfer of Property Act would notin specific terms apply to 
the proceedings ; but ejectment on the ground specified in clause (/.) to the Proviso to section 13 (1) 
ofthe 1952 Act w.as somewhat analogous to forfeiture on breach of an express condition of alcasefor 
it also required previous notice to the tenant before the suit is filed. It cannot be said that the 1952 
Act forbade the Court from granting relief when the oflending structures were removed by the tenant 
even during the pendcncy'of the suit for ejectment, rvithin a reasonable time Therefore when section 
14 (11) of the Act of 1958 gave power to the Controller to give relief to the tenant under conditions 
mentioned therein it was in fact clarifying what the Court could do under the 1952 Act on the analogy 
of section 114-A of the Transfer of Property Act and also modifying it slightly. The provisions of 
section 14 (11) would be applicable to pending proceedings initiated under clause {k) to the Proviso 
to section 13 (1) of the 1952 Act. 

Appeals by Special Leave from the Judgments and Decrees dated i8th January, 
1961 and 13th December, i960 of the Punjab High Court Circuit Bench at Delhi, 
in Civil Revision No. 13-D of 1958 and Civil Revision Case No. 592-D of 1957. 

M. S. K. Setstri and M. S. Narsaslmhan, Advocates, for Appellant (In G A. 
No. 12 1 of 1963). , 

M. C. Senior Advocate {S. Murly and B. P. AiaJteshwart, Advocates, 

with him), for Appellants (In C.A. No. 879 of 1962 and Respondents In G.A. 
No. 12 1 of 1963). 

Raghbir Singh, Senior Advocate (M. I. JChoivaja, Advocate with him), for Respon* 
dent (In G.A. No. 879 of 1962). 

The Judgment of the Court tvas delivered by : 

Wanchoo, J.;— These two appeals by Special Leave from two judgments ofthe 
Punjab High Court raise a common question with respect to the application ofthe 
First Proviso to section 57 (2) of the Delhi Rent Control Act LIX 011958 (herein- 
after referred to as the present Act) . They arise fi om decisions of tivo learned Single 
Judges in ^revision applications under the Delhi and Ajmer Rent Control Act 
XXXVIII of 1952 (hereinafter referred to as tlic 1952 Act). In one of them (C.A. 
No. 879) the learned Judge has held that inview of the First Proviso to section 57 (2), 
a decree for ejectment against the tenant could not be passed. In the other appeal 
(No. 121), the other learned Judge has held that the tenant is liable to ejectment in 
spite of the First Proviso to section 57 (2) of the present Act. It will thus be seen 
that the two decisions are contradictoiy and raise the question as to when the First 
Proviso to section 57 (2) precisely applies to facts similar to the- facts in the present 
tivo appeals which are more or less the same. 

Before we consider the quesUon thus raised before us, we may briefly indicate 
the facts in the two appeals. In Appeal No. 879011962 the landlord sued for eject- 
ment on the ground that the tenant had erected certain structures in the shape of 
closing an open verandah and erecting a partition therein On account of this, 
notices were sent to the landlord as well as to the tenant by the authorities concerned 
to remove the unauthorised structures. As however the tenant did not do so, suit for 
ejectment was filed by the landlord under clause {k) to the proviso to section 13 (i) 
ofthe 1952 Act, which ran as foUoivs : — 

“ 13. (1) Notwithstanding anything to the contrary contained in any other law or any con- 
tract, no decree or order for the recovery of possession o^any premises shall be passed by any Court 
in favour of the landlord against any tenant (including a tenant whose tenancy is terminated) : 

Provided that nothing in this sub-section shall apply to any suit or other proceeding for such 
recovery of possession if the Court is satisfied — 
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(k) that the tenant has, whether before or after the commencement of this Act, “ caused or 
permuted to be caused substantial damage to the premises, or notwitlistanding previous notice has 
med or dealt with the premises in a manner contrary to any condition imposed on the landlord by 
the Government or the Delhi Improvement Trust tvhilc giving him a lease of the land on u'liich the 
premises arc situated.” 

The lease in favour of the landlord by the Government provided that 

will not without the previous consent in writing of the Chief Commissioner of 
. ® Of such officer or body as the lessor or the Chief Commissioner ofDcIhi may authorise 
in tilts behalf erect or suffer to be erected on any part of the said demised premises any buildings 
other than and except the buildings erected thereon at the date of these presents.” 

The case of the landlord was tliat the tenant had made structures 
wthout authority \vhich made him liable to ejectment under clause (k). During the 
pendency of the suit, however, the tenant had removed the offending structures tvith 
the result that there was no longer any breach of the condition of the lease. 

In C.A, No. 121 of 1963, also the facts were similar and the suit was filed on the 
basis of clause (fc) of Proviso to section 13 (1) of the 1952 Act. In this case also the 
tenant had closed the verandah without the permission ofthc authorities concerned and 
notice was given to the landlord on that count by the authorities and the landlord 
w his turn asked the tenant to remove die unauthorised structure. Wien the tenant 
did not do so, the landlord filed the suit. It appears that during the trial of the suit, 
the tenant made certain changes in the structure and removed the glazing and instead 
he closed the verandah with wire-gauze net. It was stated by a witness from the 
office ofthe Land Development Officer diat the fixing of ivire-gauzc net was not 
against the clause as to unauthorised construction which was die same in the case of 
this lease as in die case of the lease in the other appeal. It may be added diat no 
further action has been taken by the Land Development Officer after removal of 
the glazing and after fixing of the wire-gauze net. 

In the circumstances the question that arose for decision in both the cases was 
whether ffie tenant could still be ejected after he Ifad removed the unauthorised . 
structure and there was no furdier danger to the landlord’s lease being forfeited 
and in that connection the application of the First Proviso to section 57 (2) of die 
present Act arose. As we have already indicated, one of the learned Judges held that 
the tenant could be ejected while the other held that he could not. 

In order to decide the point that has been raised before us it is necessary to set 
out the corresponding section in the present Act which is section 14. The relevant 
part of this section is in these terms : — 

“14. (1) Notwithstanding anything to the contrary contained in any other law or contract 
noorderordecreefortherecovery ofpossessionofanypremisesshnllbemadeby any Court or Con- 
troller in favour of the landlord against a tenant : 

Provided that the Controller may, on an application made to him in the prescribed maimeri 
mate an order for the recovery of possession of the premises on one or more of the following ground® 
Only, namely : — 

H! * • * * * 

(Ir'l that the tenant has, notivithstanding previous notice, used or dealt with the premises in a 
manner contrary to any condition imposed on the landlord by the Government or the Delhi Develop- 
ment Authority or the Mimicipal Corporation of Delhi while giving him a lease of the land on 
which the premises are situate ; 

“14. (11) No order for the recovery of possession of any premises shall be made on the ground 
specifiedin clause (fc) ofthe Proviso tosub-section (1), if the tenant, within such time as may be 
specified m this behalf by the Controller, complies with the condition imposed on the landlord by 
any of the authorities referred to in that clause or pays to that authority such amount by way of 
compensation as the Controller may direct.” 

Section 57 (1) repeals the 1952 Act, Section 57 (2) which is material for our 
purpose reads thus : — 

“ 57. (2) Notwithstanding such repeal, all suits and other proceedings under the said Act 
pending, at the commencement ofthis Act, before any Court or- other authority shall be continued 
and disposed of in accordance with the provisions of the said Act, as if the said Act had continued in 
force and this Act had not been passed ; 


86 THE SUPREME COURT JOURNAL, [1966 

Provided that in any such suit or proceeding for the fixation of standard rent or for the eviction 
of a tenant from any premises to which section 54 docs not apply, the Court or other authority shall 
have regard to the provisions of this Act. 

* ♦ * Ijf » ♦ l» 

It will be seen from a comparison of the 1952 Act and the present Act with respect 
to ejectment on the ground contained in clause (/;) of the First Proviso that there are 
some diffci cnees in the language of the Proviso to section 13 (1) of the 1952 Act and 
of the Proviso to section 14 (1) of the present Act. In the first place the Proviso to 
section 13 (1) of the 1952 Act lays down that nothing in sub-section (1) shall apply 
to any suit or other proceeding for such recovery of possession while the Proviso to 
section 14(1) lays down that the Controller may on an application made to him mahe 
an ordei foi the recovciy of possession of the premises on one or more of the grounds 
specified. The first difference is that the forum is changed from the civil Court to the 
Conti oiler ; but that is a question of jurisdiction which we need not consider here. 
The second difference is that while under the 1952 Act the language of the Proviso 
was imperative and laid down that nothing in the Act applied when the various 
clauses of the Proviso were satisfied, the language of the Proviso to section 14 (1) 
of the present Act is not so imperative. Even so, we arc of opinion that there is no 
difference in substance, for where the requirements of the Proviso arc satisfied under 
the piesent Act the Controller has to pass a decree for ejectment unless there is pro- 
vision otherwise in section 14 which will be found with' reference to various clauses 
in tlie Proviso as for example section 14 (2), 14(10) and 14 (1 1). Another difference 
for our purposes between section 13 of the 1952 Act and section 14 of the present 
Act is tlieintroduction of sub-section(l 1) of section 14 in the present Act while there 
was nothing in the 1952 Act corresponding to it. The main argument on behalf of 
the landlords in the two eases is based on this difference between the two Acts and it 
is contended that the introduction of sub-section (I I) is a radical departure and 
therefore the language of the First Proviso to section 57 (2) would not apply to the 
present situation. 

Now the First Proviso to section 57 (2) came up for interpretation before thi® 
* Court in Karam Singh v. Sri Pratap Chand^. In that case the majority held that the 
Proviso must be read harmoniously witli the substantive provision contained in 
sub-section (2) and the only way of harmonising the two was to read the expression 
“ shall have regard to the provisions of this Act” as merely meaning that where the 
new Act has slightly modified or clarified the previous provisions, these modifications 
and clarifications should be applied. It was further held that these words did not 
take away what was provided by sub-section (2) and that ordinarily the old Act 
would apply to pending proceedings. In substance therefore Karam Singh's case^, 
decided that where in the present Act there is a radical departure from the 1 952 Act, 
the 1952 Act will continue to apply to pending proceedings, but where the present 
Act had slightly modified or clarified the previous provisions these modifications 
and clarifications should be applied. 

The qusetion that falls for consideration in the present appeals therefore is 
whether the addition of sub-section (11) in section 14 is a radical departure from 
what section 13 (1) provided or whether it is a clarification and/or modification of 
the previous provision, Wliether sub-section (11) is a clarification and/or modifica- 
cation of the position as existed when the 1952 Act was in force would depend upon 
whether when that Act was in force it was open to a Court to give relief to a tenant 
where the offending structure had been removed by him during the pendency of the 
suit. In this connection section 1 14-A of the Transfer of Property Act (IV of 1882) 
may be referred to. Section 114-A runs as follows : — 

“ 114-A. Relief against forfeiture in certain other cases . — ^Where a lease of immovable property 
has determined by forfeiture for a breach of an express condition which provides that on breach 
thereof the lessor may re-enter, no suit for ejectment shall lie unless and until the lessor has served on 
the lessee a notice in writing — 

(a) specifying the particular breach complamed of ; and 

■ (4) ifthe breach is capable of remedy, requiring the lessee to remedy the breach , 


1. A I R. 1964 S C. 1305 
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and the lessee pills, wUhm a reasonable time from the date of the service of the notice, to remedy 
the breach, if it is cipablc of remedy. Nothing tn this section shall apply to an express condition 
against the assigning, under-letting, parting with the possession, or disptising, of the property leased, 
or to an express condition relating to forfeiture in ease ofnon-payment of rent.’’ 

It \yill be seen that section 114-A gives power to Court to give relief to the tenant 
against forfciuirc ^s•bcrc it holds that the iandord did not give reasonable time to the 
traant to remedy the breach. In such ease it can dismiss the suit as not maintain- 
able. It is true that section 114-A would not in specific terms apply to eases like the 
present; hut ejectment on the ground specified in clause (/;) to the Proviso to section 
13 (1) of the 1952 Act was somewhat analogous to forfeiture on hi each of an 
^press condition of a lease for it also required prcviotis notice to the tenant before 
me suit is filed {see Utr.aKumariw Jasivant Rai C/iopra)^. \Vcdo not think that it can 
he said that the 1952 Act forbade the Court from granting relief where the offending 
structures were removed by the tenant even during the pendency' of the suit for eject- 
ment. What is reasonable time within whicli the breach should be remedied is 
always a question of fact and we think it would have been possible for the Court in 
amitbased on clause {k) of the Proviso to section 13 (t) to give relief against 
forfeiture in a proper ease where the tenant had removed the offending structure 
before the suit was filed or even during the pendency' of the suit if reasonable time 
allowed in titc notice contemplated by clause (/:) of the Proviso to section 
13 (1). On the interpretation pressed before us on behalf of the landlords in die Uvo 
appeals it is argued that once die breach has been committed by the tenant by mak- 
mg an unauthorised structure he is liable to ejectment even though the landlord may 
never have given him notice about the breach and may not even have required him 
to remove it and that his liability to ejectment xvould continue even if he had removed 
me offending structure before the filing of die suit. We do not diink that such an ■ 
mterpretation can be given to die promsions of an ameliorating statute like the 1952 
Act, when it is clear that even tmder scctioh 1 14-A of the Transfer of Property' Act, 
the Court has power to give relief against forfeiture in the circumstances mentioned 
above. We are tlicrcfore of opinion that even under the 1952 Act it %\'ould have been 
open to a Court to give relief to die tenant who had remedied the breach cidier before 
the suit was filed or even after die suit had been filed depending upon what die Court 
considered to be reasonable time. Thercfoic when sub-section (11) gave power to 
the Controller to give relief to tlie tenant under conditions mentioned therein it 
was in fact clarifying what die Court could do under die 1952 Act on die analogy' of 
section 1 14-A of the Transfer of Property' Act and also modifying it slighdy. Inci- 
dentally we may' add diat die addition of sub-sections (10) and (II) may explain the 
change in the form of the language of the Proviso to section 14(1) of die present Act 
to w'hich ivc have already referred. ^Ve are dierefore of opinion that tlie introduc- 
tion of sub-section (1 1) in section 14 was clarificatory’ and slightly modificatory of tlie 
power of the Court under tlie 1952 Act to relieve against forfeiture where the suit was 
brought xvitliout gh'ing the tenant reasonable time in the notice contemplated in 
clause (k) of the Proviso to section 13 (1). In this view G.A. No. 879 of 1962 must 
fail and is hereby dismissed. C..^. No. 121 of 1963 succeeds and is hereby allowed 
and the plaintiff-respondents’ suit is dismissed. As in both these cases the tenant 
has succeeded mainly on account of some diange in law after tlie suit had been 
filed, we order parties to bear their own costs throughout in botli tlie appeals. 

V.S. C.A. jYo. 121 of 1963 allowed', 

C.A, A'b. 879 of 1962 dismissed. 


1. C.A. No. 24-6 of 1961 decided on 16th February, 1952. 
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THE SUPREME COURT OF INDIA, 

(Civil Appellate Jurisdiction.) 

Present : — ^K, N, Wanchoo, M. Hidayatuelah, J. C. Shah, J. R. Mudhoekar 
AND S. M. SiKRI, JJ. 

Chittajmal . . Petitioner* 

V. 

Shah Pannalal Chandulal , . Respondent. 

Constilulion of India, 1950, Article 133, clauses (a) and (b) — Appeal in civil matter from the judgment of 
the High Court to Supreme Court — Pecuniary value — Amount or value of the subject-matter in the Court of first 
instance and “still in dispute" falls under clause (a) — Claim or question respecting property of the requisite pecuniary 
value in addition to or other than the subject-matter of the dispute falls under clause (b) — Claim to money (less 
than Rs. 20,000) alleged to be due from an agent for price of property belonging to principal sold by agent — JVo 
claim or question respecting property sold involved directly or indirectly — Ho leave to appeal. 

The variation in the language used in clauses (a) and (i) of Article 133 of the Constitution- 
pointedly highlights the conditions svhich attract the application of the two clauses Under clause 
(a) what is decisive is the amount or value of the subject-matter m the Court of first instance and 

“ still in dispute ” in appeal to the Supreme Court ; under cause (i) it is the amount or value of the 

property respecting which a claim or question is involved in the judgment sought to be appealed, 
from. The expression “ property ” is not defined in the Code, but having regard to the use of the 
expression “ amount ” it would apparently include money. But the property respecting which the 
claim or question arises must be property in addition to or other than the subject-matter of the 
dispute. 

If in a proposed appeal there is no claim or question raised respecting property other than the 
subject-matter clause (a) svill apply ; if there is involved in the appeal a claim or question respecting 
property of an amount or val uc not 1 css than Rs. 20,000 in addition to or other than the subject-matter 
of the dispute clause (4) will apply. 

It cannot be said that a judgment dealing with a claim to money alleged to be due from an agent 
for price of property belonging to the principal sold by the agent either directlyor indirectly involves 
a claim or question respecting property which is sold. The claim in the Court of first instance did 
not reach Rs. 20,000 and clause (a) of the Article did not apply. Though the claim of the appellant 
on appeal exceeds Rs. 20,000 by the addition of interest, this is still the subject-matter in dispute and- 
the judgment does not involve any claim or question respecting property in addition to or other than 
the subject-matter of the suit. 

Petition for Special Leave to appeal to the Supreme Court from the Judgment 
and Decree dated the 16th December, 1963 of the Rajasthan High Court in Civil 
First Appeal No. 54 of 1956. 

Miikat Behari Lai Bhargava, Senior Advocate] {Z'^lim Singh Meeratwal and 
Maunit Lai, Advocates, with him), for Petitioner. 

M. C. Setalvad, Senior Advocate (/. ff. Shroff, Advocate, with him), for 
Respondent. 

The Judgment of the Court was delivered by 

Shah, J . — ^The petitioner applies for Special Leave to appeal under Article 136 
of the Constitution, against the judgment of the High Court of Rajasthan dated 
16th December, 1963 in Civil First Appeal No. 54 of 1956 on two grounds : 

(1) that the judgment of the High Court involves a claim or question respecting property 
of not less than Rs 20,000 in value, and the High Court erred m refusing a certificate under 
Article 133 (1) (4) of the Constitution ; and 

(2) that the case is otherwise fit for appeal to the Supreme Court. 


•Petition for Special Leave to Appeal (Civil) No. 890 of 1964. 14th January, 1965. 
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The material facts bearing on the plea raised arc these. The petitioner com- 
menced on 2nd July, 1951, in the Court of the Subordinate Judge, First Glass, 
Ahmer, an action against tlie respondents claiming a decree for Rs. 10,665 and for 
rendition of accounts in respect of the balance of sale proceeds of 104 bales of cotton 
purchased by him through the agency of the respondents. The petitioner claimed 
that 104 bales of cotton purchased by him were sold by the respondents as his agents 
on 14tlr May, 1948 for Rs. 27,267-13-6 and without settling the account the respon- 
dents delivered towards that amount a demand draft for Rs. 11,000 which was 
encashed and four cheques of the aggregate value of Rs. 13,000 which because of 
lack of arrangement rvith the respondents’ bankers were not encashed, and the 
petitioner on that account was entitled to receive from tlie respondents Rs. 10,665 
being the amount due on tlic foot of dishonoured cheques and interest thereon at 
me late of 6 per cent, per annum between 2nd July, 1947 to 1st July, 1951, less 

4,000 subsequently received by him. The petitioner also claimed a decree for 
the balance of the price after giving credit for commission, dalali and godo^vn 
charges incurred by the respondents as his agents and as he was not in a 
position to know ” the amounts due to or disbursed by the respondents, he 
claimed a decree for rendition of account. The subject-matter of the suit was, 
therefore, a claim for Rs. 10,665 due to the petitioner on a cause of action 
arising on cheques dishonoured, and a claim for the balance of tlie price due as 
®ay be ascertained on taking accounts. 

The trial Court passed a decree directing tliat account be taken for ascertaining 
the amount due in respect of tlie entire transaction of 104 bales and for taking 
accounts appointed a Commissioner. The High Court of Rajasthan reversed the 
decree passed by the trial Court and dismissed the suit, holding tliat tlie transactions 
m respect of which the claim was made by the petitioner were those of an unregistered 
hipi constituted by tlie petitioner and another person named Duli Chand and the 
Suit was barred because the firm was not registered. An application filed by the 
petitioner for certificate under Article 133 of tlie Constitution was rejected by the 
High Court. 

The judgment of the High Court proceeds entirely upon appreciation 
ofevidence and on ^e findings recorded the petitioner’s suit must stand disrnissed. 
But Counsel for the petitioner urged that the judgment of the High Court directly 
involves a claim or question respecting property of value not less than Rs. 20,000 
and he was entitled as a matter of right to a certificate from the High Court under 
Article 133 (1) {b) of the Constitution. This argument is sought to be presented in 
^o ways. It is urged in the first instance that the judgment of the High Court 
involves a question relating to the right of the petitioner respecting 104 bales of 
cotton belonging to him and sold by the respondents for an amount exceeding 
Rs. 27,000. Secondly, it is urged that pursuant to the order of the trial Court a 
Commissioner was appointed and the Commissioner reported that Rs. 12,089-14-6 
with interest at the rate of 6 per cent, per annum from 14th May, 1948, were due to 
the petitioner and as the amount due to the petitioner on that footing was not less 
than Rs. 20,000 at the date of the decree of the High Court, the judgment of the 
High Court involved a claim respecting property of that amount or value. In 
our view the contention raised by the petitioner under either head has no substance. 

It is conceded, and in our judgment Counsel is right in so conceding, that the 
petitioner could not seek a certificate under clause (a) of Article 133 (1). The 
claim in the Court of first instance did not reach Rs. 20,000 and one of the conditions 
for a certificate under that clause being absent, the claim could not be maintained. 

To attract the application of Article 133 (1) {b) it is essential that there must be — 
omitting from consideration other conditions not material — a judgment involving 
directly or indirectly some claim or question respecting property of an amoimt or 
value not less than Rs. 20,000. The variation in the language used in clauses (a) 
and (b) of Article 133 pointedly highlights the conditions which attract the appli- 
cation of the two clauses. Under clause (a) what is decisive is the amount or value 
of the subject-matter in the Court of first instance and “ still in dispute ” in appeal 
to the Supreme Court : under clause (b) it is the amount or value of the property 
S c J — 12 
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respecting which a claim or question is involved in the judgmeht sought to 
beappcaled from, Tiic expression “ property ” is not defined in the Code, but hawng 
regard to tlic use of the cxpicssion “ amount” it would apparently include money. 
But the property respecting which the claim or question arises must be property^ 
in addition to or otiicr than tlie subject-matter of the dispute. If in a proposed 
appeal there is no claim or question raised respecting property otlier tlian the 
subject-matter clause (a) will apply ; if thcic is involved in the appeal a claim or 
question respecting property of an amount or value not less than Rs. 20,000 in 
addition to or otlier tlian the subject-matter of tlic dispute clause (l>) will apply. 

In the present case the subject-matter in dispute was a claim for money. A 
part of that claim was definite and the rest was to be ascertained on taking accounts. 
The judgment did not involve any claim or question relating to property' in addition 
to or other than the subject-matter in dispute of the s*ahic of Rs. 20,000. It w'as 
admitted by the petitioner in his plaint that tlie bales of cotton were sold by the 
respondents as his agents. The right of the respondents to sell the bales was not 
in dispute. ^Vllat was challenged was the right of the respondents to retain the 
price received by tliem. It cannot be said that a judgment dealing witli a claim to 
money alleged to be due from an agent for price of property belonging to the princi- 
pal sold by the agent cither directly or indirectlv involves a claim or question 
respecting property whicli is sold. 

Kor does tlie alternative ground assist the petitioner. It is true tliat by his 
petition the petitioner claims restoration of the decree of tlie trial Court, and by 
adding interest at the rate of 6 per cent, per annum to tlie petitioner's claim as 
awarded under the leport of tlie Commissioner, tlie claim of tlie petitioner on appeal 
exceeds Rs. 20,000. But this is still tlic subject-matter in dispute and the judgment 
docs not involve any claim or question respecting property in addition to or otlier 
tlian the subject-matter of tlie suit. 

The petition therefore fails and is dismissed with costs. 

V.S. Petition dismissed- 


THE SUPREME COURT OF INDIA. 

(Ci\-il Appellate Jurisdiction.) 

Present ; — P. B. G.ajexdrag.adkar, Chief Justice, M. Hro-W.'tTULi..4H, J. G. 
Shah, S. hi. SiKRi .tND R. S. Bacu-wat, JJ. 

AI/s. Patnaik & Company . . Appellants* 

V. 

The State of Orissa . . Respondent- 

Sales Tax — Orissa Sales Tex Act (A7T of 1947) — Co^,! reel for sale of goods crj cc~Jractfcr iccrk and 
Icbota- — Dislir-chm cr.d tests — Ordrccl fir bos bedj baildiag — Keture of. 

A contract for the sal e ofgoods to be manufactured does not cease to be a contract for sale of goods 
merel> because tlic process of manufoctinre is supervised by the pmohaser. A contract for supph of 
bus bodies to be built under the specifications prescribed by the purchaser and fixed on chassis sup- 
plied by the purchaser for a fixed price is one for the sale of specific goods and not a ivorks contract. 

Per Sbah-Jr- (contra); — -The contract in the instant ease is one for tvork and not a contract for 
sale, because the contract is not that the parties agreed that the “ bus body ” constructed by the 
appellants shall be sold to the purchaser (the State of Orissa). The contract is one in'" bicb the 
appellants agreed to construct “ bus bodies'’ on the cha^is supplied to them as bailees and such a 
contract being one for work, the consideration paid is not taxable under the Orissa S,ales Tax Act. 

Appeals by Special Leave firom the Judgment and Order dated 21st August, 
1962 of tlie Orissa High Court in S.J.C. No. 28 of 1961. 

A. F. Viswanatha Sasfri, Senior Advocate (R. Gopalakrishtian, Advocate, irith 
him), for Appellants (In all the Appeals). 


*C..Jis Nos. 179 to 181 of 1964. 


19thjanuar>, 1965. 


M'S. PATN\IK & CD. V. STATE OF ORlSS\ (ShiVl, /.). 


91 




M. C. Setalvad^ Senior Advocatc(i?. Ganapathy Iyer and R. jV. Sachthey, Advocates, 
with him), for Respondent (In all the Appeals). 


The Court delivered the following Judgments : 


SImhjJ. — ^IVhcthcr a contract is one for execution of work or for pcrfoimance 
of seuiccjor is a conti-act for sale of goods must depend upon the intention of the 
parties gathered from the terms of the contract viewed in the light of sm rounding 
circumstances. If the contract is one for work ot for performance of scr\ucc, the 
mere circumstance that the party doing the work or petforming the service uses 
goods or matctials belonging to him in the execution of the contiact will not be 
of any importance in detennining whethet the contract is one for sale of goods 
It is common ground that under the scheme of the Sales Tax Acts enacted by State 
Legislatures, if in its trite nature the contract is one for pci formance of service or 
for work, consideration paid is not taxable, foi the States have authority under 
the Constitution by Schedule VI I to legislate on the topics of tax on sale or purchase 
of goods (other than newspapers) and have no power to tax remuneration received 
under contracts for work or service. The primary difTcrcncc between a contract 
for work or service and a contract for sale of goods is that in the former there is in 
the person performing woik or rendering service no property in the thing produced 
ns a whole notwithstanding that a part or even the ivholc of the materials used by 
him may have been his property. In tlic ease of a contract for sale, there is in the 
first instance a chattel whicli belongs exclusively to a paity and under the coritiact 
Property therein passes for money consideration. As obscivcd in Halsbury' s Laws 
of England (Thitd Edition), Vol. 34, pp. 6-7, Para. 3 : 


A contract of sale of goods must be distmguislicd from a contract for work and labour. The 
istinctjon is often a fine one. A contract of sale is a contract whose matn object is the translcr oi 
in, and tlic dclivcn* of the possession, of .a cliattcl as a challcl to tlic buyer. h re 
nc mam object of work undertaken by the payee of the price is not t he transfer of a chattel gim chattel 
the contract is one for work and labour. The test is ulicthcr or not the uork and labour bestowed 
m anything that can properly become the subject of sale ; neither the ownership of the mate- 

",X"°f‘^®''^‘‘i'=oftlieskillandlabour.ascomp.arcdwiththtvaIucof the materials, is conclusive, 
' such matters may be taken into consideiation m determining, m the circumst.anccs of a 

a chattef”^^^^’ contract is m substance one for work and labour or one for the sale oi 


To constitute a sale there must therefore be an agreement and in perforrnance of 
we agreement properly belonging to one patty must stand transferred to *e other 
Par^ for money consideration. Mere transfer of property in goods used loVoe 
performance of a contract is, hotvever, not sufficient ; to constitute a sale there 
wustbe an agreement-express or implied— relating to sale of goods and completion 
1 the agreement by passing of title in tlic very goods contracted to be sold, l^s 
w the essence of the transaction that the agreement and sale should relate to the 
same subject-matter, i.e., the goods agreed to be sold and in which the property 

« transferred. 

To determine the liability of the appellants to pay tax under the Orissa Sales 
Act on the consideration received by them under tlie terms of the contract 

the ^’^'•^tition of the parties must be determined. The ,r r 

he subject-matter of the dispute between the parties is executed on behalf of the 
and the^ appellants, for constructing bus bodies on the 
by the Governor of Orissa. In the second _ paragraph of the 
to recited that the Governor had accepted the quotation 

w place orders for construction of “ bus bodies ” on the chassis supplied by the 
« •!>= rate, specified therem. The third paragraph rectes that the ap^- 
to construct » bus bodies ” at the rate quoted and on the terms 
nd conditions recited therein The agreement then proceeds to set out the condx 
fo “ f contract. By the first condition the appellants SJ'^or 

fill rbf *0 chassis from the date of receipt fiiereof from Governor 

and are bound to insure their premises including &e ohassis against 
“re, theft, damage and riot at their own cost. By that condition the appellants 
e made “ responsible for the chassis and materials supplied ” to them an 
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undertaken to indemnify the Governor for any loss or damage to the said material. 
The clause also provides that the completed “ bus bodies” shall be delivered to the 
Governor on or before the dates specified in the agreement. By clause 2 it is stipula- 
ted that the “ bus bodies ” shall be constructed in the most substantial and work- 
manlike manner, both as regards materials and otherwise in every respect in strict 
accordance with the specifications in Schedule ‘ B ’ of the agreement. Clause 3 
provides for payment for additional work as may be directed by the Transport 
Controller under an order in writing to that effect. By clause 4 it is provided that 
the appellants shall guarantee the durability of the body for two years from the date 
of delivery and if any imperfection or defective material becomes apparent within, 
the period of guarantee the appellants shall rectify the defects at their own cost. 


These four clauses do not indicate any clear intention as to the nature of the 
contract ; they are consistent with the contract being one for sale of “ bus bodies 
belonging to the appellants as well as to a contract for building bus bodies on chassis 
supplied. Liability imposed by the contract requiring the appellants' to indemnify 
the Governor for loss or damage to the chassis supplied and liability to carry out 
the work in the most substantial and workmanlike manner and to guarantee dura- 
bility of the bodies are consistent with the contract being one of sale or of work and 
service. Clause 3 also does not indicate any definite intention. If the contract is 
one for sale of a “ bus body”, the agreement to pay extra payment for additional 
work to be done thereon is not also indicative of any definite intention. But by 
clauses 5 and 6 of the contract a definite intention that the contract is one for work 
and not sale is, in my judgment, indicated. By the fifth clause it is, inter alia, 
provided that the work shall throughout the stipulated period of the contract be 
carried out with all due diligence, time being deemed to be of the essence of the 
contract, and that the appellants shall be liable to pay to the Governor as liquidated 
damages an amount equal to 50 per cent, of the estimated cost of the whole work 
as shown in the contract for every day that the work remains unfinished after the 
date fixed. In a contract for sale of goods such a covenant is unusual. If a party 
to a contract fails to carry out his part within the period specified, unless the other 
party waives the breach the contract may be deemed to be broken. The other party 
is ordinarily not concerned with the method or manner of producing the chattel 
agreed to be sold, if the specifications relating thereto are otherwise complied with. 
Imposition of an obligation to carry out the work with due diligence is indicative 
of the contract being one for work. This inference is strengthened by the proviso 
to clause 5 which imposes liability upon the appellants to pay damages until the 
defects detected on inspection are rectified. By the first part of clause 6, all woik 
under or in the course of execution or executed in pursuance of the contract shall at 
all times be open to inspection by the Controller or officers authorised by him in 
that behalf and they shall have the right to stop by a written order any work 
which in the opinion of the Controller has been executed with unsound, imperfect, 
unskilful or bad workmanship or with materials of inferior quality. The appellants 
on receipt of a written order are obliged to dismantle or replace such defective work 
or material at their ovra cost. If the appellants fail to comply with the order within 
seven days from the date of receipt of the order, the Controller is free to get the work 
remaining to be done by any other agency and is entitled to recover the difference 
in cost from the appellants, and for this purpose the Controller is at liberty to enter 
upon the premises of the appellants and take delivery of the unfinished vehicles. 

It is clear from the terms of clause 6 that throughout the process of construction the 
appellants are under the supervision of the Controller, and it is open to the Control- 
ler to stop any work which is in progress and to call upon the appellants to rectify 
the work by dismantling or replacing the defective work. If the appellants fail 
to carry out the order of the Controller it is open to the Controller to take possession 
of the unfinished work and get the same done through any other agency and to 
recover the difference in cost from the appellants. The Controller is also given 
liberty to enter upon the premises of the appellants and to take over the unfinished 
vehicles. A party agreeing to purchase goods of certain specifications or description 
is entitled to insist that the specifications or the description shall be strictly carried 
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out, but he has ordinarily no right to supervise the production of tlie goods. Again 
the right which is conferred upon the Controller to take away the unfinished vehicles 
und to get them completed by some other agency is wholly inconsistent with tlie 
■contract being one for purchasing an article belonging to the appellants. What 
one may ask would be tlie authority of the Controller under a contract of sale to take 
away unfinished vehicles from the person who owns them, have the work completed 
by another person and then to claim the right to recover the difference in cost? 
Paragraph 7 deals with the right to recover the consideration agreed to be 
paid to the appellants and the time at which it is to be paid. Paragraph 8 
deals with the place at which the completed vehicles with bodies built thereon arc 
to be delivered and till the date of the delivery the risk is with the appellants. 
Paragraph 9 deals with the settlement of any dispute which may arise between the 
parties on any question relating to the meaning of the specifications and drawings 
or as to the quality of the workmanship or materials used in the work. Paragraph 10 
deals with the jurisdiction of Courts in the event of a dispute between the parties. 
Paragraphs 7 to 10 are in their content neutral and may be consistent with the 
agreement being either one for sale or for work or service. 

Schedule ‘"B ’ consists of the specifications for construction of the composite 
bodies. They set out the designs and the specifications of the underframc and 
'floor, framework, roof, panelling, side windows, doors, scats, driver’s can, roof 
lamps, grab rails, window guard rails, wind screens, luggage carriers, finish and 
•miscellaneous fittings. It is true that the specifications contemplated that the 
appellants had to supply certain goods which are not fixed to the “ bus bodies”. 
There are also provisions for supply of additional equipment such as wind screen 
wipers, locking arrangements, boxes for first aid equipment and complaint book. 
It is not, however, the case of the parties that the contract is a composite contract. 
It is part of a single contract tliat the “ bus body ” to be constructed has to conform 
"to the specifications and in the manufacture of tlie completed bus body the cquip- 
inent set out under the head ‘ miscellaneous fittings ’ and elsewhere has to be pro- 
■vided. 


An elaborate argument was advanced before us by Counsel for the. State of 
Orissa suggesting that the “ bus bodies ” are separately built and arc thereafter 
fixed to the chassis supplied by the State. The argument, however, docs not appear 
■to be correct in view of clauses 3, 4, 5, 6, 7, 8 and 9 of the specifications. Again 
the right which is conferred by clause 6 of the main agreement which enables the 
‘Controller to take possession of the unfinished vehicles indicates that the bodies 
■were to be built on the chassis supplied and they were not to be independently 
constructed. But this has, in my view, no decisive bearing. The parties may 
contract that on the chassis supplied by the State a body .shall be built. If the 
"true intention of the parties is that a body is a chattel belonging to the builder 
and the property therein is to pass under a contract against price, it would be a 
'Contract for sale of the body notwithstanding the fact tliat it is built on the chassis. 


Another question to which Counsel devoted considerable argument was whether 
"the maxim ‘ quicquid fixatur solo, solo cedit' which is a rule of the Gomm'bn Law 
•of England is applicable under the Indian system to accretions to movables. Under 
the English Common Law a house which is constructed being embedded in the 
and becomes an accretion to the land and (subject to mass of exceptions in favour 
? tenants and in favour of trade fixtures) belongs to the person to whom the land 
elong^s. But that rule has not been accepted in India: Thakoor Chunder Poramanl^ 
am Dhonde BhuttacharjP and Narayan Das Kheltry v. Jalindra Mailt Roy Chowd - 
. unnecessary to advert to the contention whether the rule applies to 
ultimately the true cfTcct of an accretion made 
to fie judged, not by any artificial rule that the accretion may be 

ave become by virtue of affixing to a chattel part of that chattc . 

-2'. 228. 

U926) 53 M.L.J. 15B:L.II. 


A.I R. 1927 P.C. 


54 I.A. 218 
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intention of the parties to the contract. In each ease the Court must ascert ain what 
the intention of the parties was when property in goods belonging to one person 
and affixed to the piopei ty of another person passed to that other person. Whether 
pursuant to a contract, any movables arc fixed to another movable the property 
passes immediately to the person to whom the primary properly belongs must 
depend upon the intention of the parties. . 

One strong test to ascertain whether a given contract is for woik or for sale of 
goods is to ascertain whether the thing pioduced as a whole had individual existence 
as the sole piopeity of the party who produced it at some time before delivery, 
and the property therein passes only under the contract relating thereto to the other 
party foi pi ice. If the thing has no individual existence as the sole property of 
the pai ty producing it, the contract will be one for work or for sei-vice. 

Under condition 6 of the contract unfinished goods may be taken possession of 
by the Controller and appiopriatcd to himself notwithstanding the objections which 
the appellants may have to that course. If the chassis and the body were destroyed 
before delivery, as stipulated loss of the body would undoubtedly fall upon the 
appellants, for by clause 1 of the agreement the appellants arc bound to indemnify* 
the State of Orissa for any loss that may be suffered by the State But this covenant 
is not decisive of the true nature of the contract. A bailee of goods under a works 
contract may undcitakc a moie onerous liability than what is prescribed by section 
151 of the Contract Act- sccscction 152, ContractAct. Undoubtedly before delivery 
of a complete chassis with “ bus body ” under the terms of the contract the appel- 
lants have no light to claim the consideration agreed to be paid to them. If, 
because of the loss of the chassis and the “ bus body ” constiuctcd by the appellants, 
the appellants arc unable to deliver the vehicle, the liability to indemnify 
the State for loss of the chassis arises by express terms of the contract and their 
claim for recovery of the value of the materials used or the consideration agreed to 
be paid, would fail, because they have failed to carry out their part of the contract 

It is unnecessary to refer to the large number of authorities to which our atten- 
tion was invited by Counsel. The question must be decided on a true interpretation 
of the terms of the contract m the light of surrounding circumstances. If, on a 
review of all the terms of the contract, it appears that the intention of the parties 
was that the appellants were to sell “ bus bodies ” to the State of Orissa the contract 
would clearly be one for sale and consideration paid would be taxable under the 
Orissa Sales Tax Act. If, however, the contract is one for securing a certain result 
namely the building of a body on the chassis supplied by the State with the materials 
belonging to the appellants, the contract would be one for work done and not liable 
to sales tax. 

In my view the present contract is one for work and not a contract for sale, 
because the contract is not that the parties agreed that the “bus body” constructed 
by the appellants shall be sold to the State of Orissa. The contract is one in which 
the appellants agreed to construct “ bus bodies ” on the chassis supplied to them as 
bailees 'and such a contract being one for work, the consideration paid is not taxable 
under the Orissa Sales Tax Act. 

In my view therefore the appeal should be allowed. 

Stkri, J. (on behalf of the majority), — ^These three appeals by Special Leave 
arc directed against the judgment of the Orissa High Court in three References made 
by the Orissa Sales Tax Tribunal under section 24 (1) of the Orissa Sales Tax Act, 
1947, in respect of assessments for three quarters ending 30th June, 1957, 3 °^^ Septem- 
ber, 1957 and 31st December, 1957. All these appeals raise a common quesUon ot 
law and it would be sufficient if facts relating to the assessment for the quarter ending 
30th June, 1957 alone are given. 

For the quarter ending 30th June, 1957, the appellant, Messrs. Patnaik & Go , 
claimed to deduct from their gross turnover leceipts totalling Rs 1 1,268 45 received 
from the State Government of Orissa for building bodies on the chassis supplied by 
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the Government, during the quarter. The Sales Tax Officer icfuscd to deduct this 
amount. On appeal, this claim was allowed by the Collector of Sales Tax, purport- 
ing to follow an cailici decision of the Orissa Sales Tax Tribunal. The Depat tment 
appealed against this oidcr to the Sales Tax Tiibunal which, by its oidci dated 
2nd June, 1961, affirmed the older of the Collector The Tiibunal. in biicf, held 
that it was impossible to spell out a distinct and sepal ate contiact to sell any mate- 
rials or chattels to the customers in the work of corstruction of the bodies on the 
chassis On the application of the Department, the Sales Tax Tiibunal refened to 
the High Court the follotving question ; 

“Whether in the facts and circumstances of the c.isc, the Tribunal is right in liolding that the 
amounts received by the opposilt party on the const ruction of bodies on cli.assis supplied by its custo- 
mers under witten contracts are not chargc.iblc to tlic Orissa saUs tax 

The High Court, in a short order, following its decision in IP/ic Com!iiisswiu:i of Sale^ 
2 iu, Onssa v. Palnaik <0? Ca.^, answered the question in the affirmative, i.c., 
against the appellant. In that ease, the High Court had constiucd a similar contract 
and had come to the conclusion that 


“the contract, therefore, as contemplated between the parties, is that the asscssce ssas to deliver 
a specific goods, namely, a finished bus body built under the specifications prescribed b> the Govern- 
ment for a fixed price. It cannot, therefore, csc.ipc from the position that the transaction was one for 
sale of some goods within the meaning of the Act.” 

It further observed that 

“what exactly is the distingmsliing fc.aturc of.i sale from a works contract has been 
claboratel'y discussed in a ease decided by this verv Bench in S J.C. No. 7 of 1959 {Mjs. Tbakur Dost 
M nUhandw The Commissioner of Sales Tax) on 6tli July. 1961 wlicrc it w.as held that a normal contract 
to make a chattel and deliver it wlicn made includes .a contract of sale, but it may not be aivv.ays so. 
^he test would be whether the thing to be delivered has any individual cxisteiee before delivery as the sole 
property of the party who is to deliver it.” 

The High Court distinguished Gciniion Dttuherley s, ease- on tlic ground that as far as 
the terms of the contract Ijctwccn the parties were concerned, they clearly contemplat- 
ed a ease of sale of goods liable to sales tax under the Act, and it was not a worte 
contract, as contended by the party. As stated abo\-c, the appellant having obtained. 
Special Leave, the appeal is notv before us 

Mr. Viswanatha Sastri, the learned Counsel for the appellant, has addressed an 
elaborate argument to us and contended that the present case is not disUnguis ® 
from the decision of this Court in Gannon Dunkcrlcfs case-. He has cited a numoer 
of autlioritics in support of his contention, but it will not be necessary to review a 
these authorities as we feel that the answer to the question referred rnmt depend on 
the construction of the agreement regarding the building of bus bodies. s a 
doivn by this Court in Chandra Bhan Gossain v. The Stale of Orissa^ 

. ‘bv-as it the intention of the parties in making the contract that a chattel should be produced 
"'t transferred as a chattel for a consideration ? ” 

The agreement was entered into on 20th April, 1957, bcU^nthe 
in the agreement “ the Body Builders ” and the State of Ons a S 

^ accepted the quotations and decided to place orders foi cons r wjicel Base 
ETo Bodies on the Chassis namely 4 (four) ' 9 ° l^scs are as 

f^odge/Fargo Chassis supplied by the Governor, The re 

b SchL ^°rly Builders shall be responsible for the ull thcir 

de&'V date of the receipt of the chassis from at their cost, 

the Governor and shal 1 insure their premises agains fire, theft, damage and r 

“*^50 chassis arc cov'crcd by insurance against such risks Bodies built are 

t^kenow while the works are m course of t^nn^truction and unUUhe Bu j^aterials supplied 

of 1959— Judgment dch- ^6 . (1958) 2 M L J ) 66. (19 

2.^ Mg^^Otissa High Court on 26th July, 1961- 

(f958)S.Gj.696;(1958)2An.W.R.(SG.) 3. 14 S.T.G. 70b. 
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(c) The completed Bus Bodies covered by this contract shall be delivered to the Governor on 
or before the 28th May, 1957 for two and 20th June, 1957for the remaining two buses. 

2. That the passenger Bus Bodies shall be constructed on the chasSLs in the most substantial and 
workmanlike manner, both as regards materials and otherwise m every respect m strict accordance 
with the specifications mentioned in Schedule ‘ B ’ . 

3. That if any additional' work is considered necessary by the Transport Controller, Orissa 
(hereinafter called the ‘ Controller ’) for which no rate is specified in the contract, the Body Builder 
will immediately inform the Controller, in writing the rate which they intend to charge for such addi- 
tional work. If the Controller does not agree to the rates the Body Builder will not be under any 
obligation to carry out such additional work : 

Provided that the Body Builder will not be entitled to any payment for any additional work 
imless they have received an order in writing from the Controller to that effect. 

4 That the Body Builder will give a guarantee regarding thedurabilityof theBodyforaperiod 
of two years from the date of delivery to the Governor and if any imperfection or defective material 
became apparent withm the guaranteed period the Body Builder shall rectify the defects at their otvn 
expenses. 

5 That the time allowed for carrying out the work as entered in the contract shall be strictly 
observed by the Body Builder and shall be reckoned from the date of supply of chassis to them. The 
work shall throughout the stipulated period of the contract be carried on ^vith all due diligence time 
being deemed to be of the essence of the contract and the Body Builder shall be liable to pay to-the 
Governor asliquidated damages an amount equal to 50% on the amount of the estimated cost of the 
whole work as shown in the contract for every day that the work remains unfinished after the date 
fixed and the Governor may deduct such sum or sums from any money due to the Body Builders under 
these presents or may recover it otherwise : 

Provided that the work will not be considered as finished until the defects detected on inspec* 
tion as provided by clause 6, are rectified, to the satisfaction ofthe Controller. 

6. That all works under or in course of execution or executed in pursuance of this contract 
shall at all times be open to inspection by the Controller or officers authorised by him in this behalf 
and they shall have the right to stop by a written order any work which in the opinion of the Controller, 
is deemed to have been executed with unsound, imperfect, unskilful or bad workmanship or with 
materials of inferior quality. The Body Builder on receipt of such written order, shall dismantle.or 
replace such defective work or material at their own cost. In the event of failure to comply with the 
order within 7 days from the date of receipt ohhe order, the Controller shall be free to get the balance 
ofthe work done by any other agency and recover the difference in cost from the Body Builder : 

Provided that for this purpose the Controller shall be at liberty to enter upon the premises of 
the Body Builder and take delivery of the unfinished bodies. 

7 That the Body Builder shall be paid 50% ofthe cost of body building at the time of delivery 
and the rest one month thereafter. 

8. That the Body Builder will deliver the vehicles complete with bodies at the destination or the 
•destinations to be named by the Controller at their own cost and risk and shall be entitled to recover 
from the Governor the actual cost of transport by road or rail, transit insurance charges if any and 
•other necessary incidental charges ” 

Schedule ‘ B ’ gives the various specifications for construction of composite 
hus bodies Clause 9 of the Schedule provides the specifications of seat cushions 
for the upper class and lower class seats. Clause 1 1 provides for the fixing of two 
roof lamps and its necessary switches _ Clause 14 provides for the fixing of luggage 
carrier on the top of the roof and an iron ladder up to luggage carrier at the rear. 
"Varioi^ miscellaneous fittings are required to be fitted by clause 16, e. g., hand opera- 
ted driver’s traffic signal, nickel plated conductor’s bell, wind screen wipers for 
the wind screen, tool box, box for First Aid equipment, etc. 

Xhen, looking at the contract as a whole, what was the real intention of the par- 
ties ? It will be noticed that the bus bodies arc throughout the contract spoken of as a 
unit or as a composite thing to be put on the chassis, and this composite body consists 
not only of things actually fixed on the chassis but movable things like seat 
cushions, and tother things though fixed but which can be very easily detached, 
e.g , roof lamps, wind screen ivipers, luggage carrier, tool box box for First Aid 
equipment, etc 

The next point to be noticed is that under the contract the property in the bns 
body does not pass to the Government till the chassis with the bus body is delivered 
at the destination or destinations to be named by the Controller excent in the case 
contemplated m clause 6 of the agreement. That clause provides that if some work 
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is not satisfactorily done and tHe Body Builder on receipt of a ^vrittcn order docs not 
disthantlc or replace such defective work or material at his own cost within seven' 
days, the Controller would be entitled to get the balance of tlic work done by another 
agency and recover the difference in cost from, the Body Builder. The Controller 
is entitled for this purpose to take delivery of the unfinished body. But even in this 
case the property in the unfinished body would not pass to the Government till 
the unfinished body is seized. - ■ '* 

Suppose a fire were to take place on the premise's of the appellant and* before' 
delivery the bus bodies were destroyed or spoilt. On whom would the loss fall ? 
There can only be one answer to this question and that is that the loss would fall on 
the appellant. Clause i of the agreement provides for insurance of the chassis but 
there is no provision regarding insurance of bus bodies. Therefore, it follows 
that till delivery is made, the bus bodies remain the property of the appellant. It 
could, if it chose to do so, replace parts or whole of tlic body at any time before deli-;;, 
very. It seems to us that this is an important indication of the intention of the parties., 
If the property passes at delivery, what docs the property pass in ? Is it movable 
property or immovable property? It will not be denied that the property passes in' 
movable property. Then was this the very goods contracted for ? Here again the 
answer is plainly in the affirmative. 

Mr. Sastri draws our attenrion to the following passage in Benjamin on Sales 
(8th Edition), page 167 : , / 

'• “ Where a contract is made to furnish a machine or movable thing of any kind and before thd 

property in it passes, to fix it to land or to another, chattel, it is not a conliact for the sale of goods. 
In' such contracts the intention is plainly not to make a sale of movables as such, but to improve 
the land or other chattel, as the case may be. The consideration to be paid to the 'workman is not 
for a transfer of chattel, but for work and labour done and materials fumishccl. ” 

He says that here the bus body is being fitted to a chassis, i.e, another chattel, and’jf, 
this passage lays down the law correctly — and according to him it does — the present 
contract is not a contract for the sale of goods. ' 

' The only case cited in the foot-note relating to fixing of a chattel to another chat- 
tel is Anglo-Egyptian Navigation Co. v. Rennie^. That case would be relevant if the 
question in this case was whether property in the materials used in the construction 
of the body passed to the Government plank by plank, or nail by nail. The, answer 
would be in the negative, according to the above' decision. But wc arc not concerned 
with this question here. The facts in that case may be conveniently taken from,‘the 
head-not^. The defendants contracted with the plaintiff to make and supply new 
boilers and certain new machinery for a steamship of the plaintiffs and to alter 
the engines of such steamship with compound surface condensing engines according 
to a specification. The specification contained elaborate provisions as “to the fitting 
aind fixing of new boilers andmachinery on board the ship and the adaptation of 
the old machinery to the new. The boilers and other new machinery contracted 
for were completed, and ready to be fixed on board, and one instalment' of ;i^2,ooo 
had been paid under the contract, when the ship was lost by perils of the sea. A 
second instalment of ;(^2,ooo was subsequently paid. Tfie plaintiffs claimed delivery 
of the boilers and other machinery completed under the contract, and this being 
refused, brought an action for the detention of the same, or to recover back the ^,(^,4000 
paid by them to the defendants. It was held that the contract was an entire and 
indivisible contract for work to be done upon the plaintiffs’ ship for a certain price, 
from further performance of which both parties were released by the loss of the ship; 
that the property in the articles manufactured was not intended, to pass until they 
were fixed on board the ship; and that consequently the plaihufis were nofentitlcd 
tOj^the boilers and machinery, nor could they recover the ^^.,000 already paid as 
upon a failure of consideration.' Here the question was whether according to the 
contract, the property in each portion certified by the Inspector as properly 
done passed to* the plaintiffs as and when his certificate was given. 'This question 
Was answered in the negative. ' This case is no authority for the proposition that 
whenever a contract provides for the fixing of a cha ttel to another chattel, there^ is no 
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sale of goods. A few simple illustrations, will sho-\v that this cannot be the law. A 
wants new motor tyres. He goes to a dealer and asks that these may be supplied 
fitted on the car. Is there a sale of motor tyres or not ? It is not an easy opera-, 
tion to fix ncw.tyies ; it needs an expert hand. But it Will not be denied that it was 
in essence a contract for sale of goods. Take another illustration. A wants a 
luggage carrier to be fixed to his car. The carrier which B has needs to be altered a 
little. The contract is that he will alter it and fix it to the car. Has there been a 
sale of the luggage carrier or not ? The answer obviously is ‘ yes ’. 

Mr. Sastri further relics on a passage in Gannon Dunkerley's case^, at pages 
41 3-414 

“It IS of the essence of this concept that both the agreement and the sale should relate to the same 
subject-matter. Where the goods delivered under the contract arc not the goods contracted for, the 
purchaser has got a right to reject them, or to accept them and claim damages for breach of warranty 
Under the law, therefore, there cannot be an agreement relating to one kind of property and a sale as 
regards another. We are accordingly of opinion that on the true interpretation of the expression ‘ sale 
of goods ’ there must be an agreement between the parties for the sale of the very goods m which 
eventually property passes. In a building contract, the agreement between the parties is that the 
contractor should construct a building according to the specifications contained in the agreement, 
and in consideration therefor receive payment as provided therein, and as tvil Iprcsently be shown there 
IS in such an agreement neither a contract to sell the materials used m the construction, nor does pro- 
perty pass therein as movables It is therefore impossible to maintain that there is implicit in a build- 
ing cdntract a sale of materials as understood in law. ” 

We are, however, unable to appreciate how this passage assists the appellant" 
In this case both the agreement and sale relate to one kind of property, namely, the 
bus body. The case of a contract to construct a building is quite different and, as 
held by this Court, the property there docs not pass in the materials as movables; 
but under this contract the bus body never loses its character as movable property, 
and the property in the bus body passes to the Government as movable property. 
The following extract from the judgment in Dunkerlyes' cOse'^ brings out the fact that 
the title in a case of building contract passes to the owner as an accretion thereto : 

“ That exception does not apply to buildings which are constructed in execution of a works con- 
tract, and the law with reference to them is that the title to the same passes to the owner of the land 
as an accretion thereto Accordingly, there can be no question of title to the materials passing as 
movables in favour of the other party to the contract ” 

As we have already said, it is clear on the terms of the contract in this case that the 
property in the bus body does not pass on its being placed or constructed on the chassis 
but when the whole vehicle including the bus body is delivered. 

Mr Sastri then relied on the decision of ths Court in Carl Still v. The State of 
Bihar^, That case docs not apply to the facts of this case because this Court came 
to the conclusion on a construction of the agreement in that case that the contract 
there was entire and indivisible for the construction of specified \vorks including build- 
ings for a- lump sum and not a contract of sale of materials as such. 

,,, Mr. Sastri then says that clause 3 is inconsistent ^vith an agreement for sale of 
goods.' This clause provides for additional work to be done for ivhich no rate is 
specified in the contract. The clause, according to us, . merely provides for extra 
payment if the Controller decided to order some additional things to be placed in 
the body. This is a neutral clause equally applicable to a contract for sale of goods 
or a contract for work and labour. 


, ' . Mr. Sastri then points to clauses 5 and 6 and submits that these are totally 
incoi^istent with an agreement for the sale of goods. But we are unable to assent 
to'this. . Clause 5 provides for a time schedule and ensures that the delivery of the 
bus body shall take place within the stipulated time. Clause 6 is designed to avoid 
disputes in the future’ as to the quality of the material used and ensures that proper 
material is used. A contract for the sale of goods to be manufactured does not cease 
to be a'contract for sale of goods merely because the process of manidacture is super- 
vised by thdijiurchaser. For example, if in n contract for the manufacture and sale 
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of military aircraft, a great deal of supervision is insisted upon by the purchaser, 
the contract would not become a contract for works and labour- 

We may now notice some of the Indian cases in which a similar point arose- 

' In CommissioTur of Saks Tax, U.P. v. haji Abdul Majid^, the Allahabad High 
Court arrived at the conclusion that in the circumstances of the case the transaction 
v/as a contract for the sale of bus bodies and not a contract for work and labour. 
Desai, C.J.j rightly pointed out at page 443 that 

■“since it makes no dsfxerence v,-h.ethcr an. article is a ready-made article or is prepared according 
to the customer’s specification, it should also make no dificrence v/hether the as-estce prepares it 
separately from the thing and then fees it on it or docs the preparation and the fixation sirnulfaneo- 
usly in one operation. “ ' , 

In Jiican Singh v. Stale of Punjab^, the High Court of Punjab also held that a 
contract by a firm for fitting and building motor bodies v.ith its own materials on the 
chassis supplied by customers is a contract for the sale of goods. 

In Knilask Engineering Co. w The Stale of Gujarai~, it was held that the contract 
in that case for building, erecting and furnishing of third class timber coach bodies 
on broad gauge tmder-frames to be supplied by the Railway administration was not 
a contract for the sale of goods. The same conclusion vras reached in Knys Construc- 
tion Company v. The judge {Appeals') Sales Tax, Allahabad^. Wc do not propose to say 
v/hether these cases were correctly decided on the facts for, as wc hav'c said in the 
beginning, in each case it is a question of intention of the parties. 

To conclude, wc have come to the finding that the contract as a v/holc is a con- 
tract for the sale of goods. Agreeing with the High Court, we hold that the answer 
to the. question referred is against the appellant. The appeal accordingly fails 
and is dismissed srith costs. 

In the other two appeals relating to assessments for the quarters ending 30th 
September, 1957 and 31st December,^! 957, the agreements are similar and these 
also fail and are dismi^d v/ith costs. There will be one set of hearing fee in all the 
three appeals. 

Order of the Court : In accordance vrith the opinion of the majority, 
these appeals are dismissed v/ith costs. One hearing fee. 

KL-S. Appeals dismissed. 

THE SUPREME COURT OF IXDTA- 
(Original Jurisdiction.) 

Prese:— ; — Ti. Sceea Rao, Acting Chief justice, K. N. Waj.'choo, M- Hidaya- 
TULEAH, J. C. Shah a:td S. M. Sikri. JJ. 

Joseph Pothen . , Petitioner* 

V. 

The State of Kerala .. Respondent. 

Cm-liluiic-. ofir.iia, 1930, Erdjy Jo. 67 of list I, Extsy Jio. 12 of list 11 c-vf Erstsy Ko. 40 if List Til 
of Sd-jciilt YU — ETCzcrMrc AnsisrS ItlsrxnrrJs Priserteti/n Begsstciix: (I of \\\2. liI.E.) (1936} — P^duise 
of iiToymty fran tki Itchsrcja — Pclase scAl — Dsdcrciior. by ToUftcdioT. ssxdcr the State Leze that zcall to le 
a pTiUded rzs-rsneri — VclidUy of r.s'.ificciic- — Stale Lex, if irplieily xtptcltd By the Pert B State: {Laxi) 
Ad of 1951 — Arjderi rzsrasrierJLz — Poxer of Pcrliarserd to erxot lew o~dy if it was declared to be of national 
ia-poTtcace — Exieasicn of CertTol Act — Only to rxtters tail’d!: fx conpeterxe of Pcrlsamaat. 

V/cris crA Phase: — Momuaent” — "Archaeology”. 

Arrdeat cad Hhtsriccl Mc-scrxssls cad Ardiaesilogical Sites Rerusia: {^Deelarctioa of liaiional Jt-pOTtasa) 
Act {LXXI of 1931) crA Cettsal Act XXIV of I95S. 

Tfie iopuzned aoitScatiou declsricig a palace vrall m Trivandrum City a protected 
monttment v.-as validly made under the State Lavr, 

Having regard to the Entries No. 67 of List I, No. 12 of List II andNo, 40 of List III, Parliament 
could only make law vith respect to ancient and historical monuments and arcfiacolcigical sites arid 

I- 14S.T.C.435. 3. 15S.T.G-574, 
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remains declared by Parliament to be of national importance. Where Parliament has not declared 
them to be of any national impoitance, tjie State Legislature has exclusive power to make law in res- 
pect of ancient and historical monuments and records and Parliament and the State Legislature can 
make laws subject to the other constitutional provisionsm respect of archaeological sites find remain, 

■ ’ Monument ” means, among others, “ astructurc surviving from a former period whereas 
“ archaeology is the scientific study of the life and culture of ancient people. 

Notwithstanding the extension of the Central Act VII of 1904 to the Travancorc area and 
' the passing of Central Acts LXXI of 1951 and XXIV of 1958, the State Act continued to hold the 
field in respect of the monument in question. 

.The impugned notification made under Regulation I of 1112 M E. (1936) a State law validly 
enactedjat that time, and was also validly in' force after the formation of the Travancore-Cochm 
State. Under the Part B States (Laws) Act III of 1951 the Ancient Monuments Preservation Act of 
1904 was extended to the new State. Undersection 3 ofthePartB States (Laws)Act of 1951 the appli- 
cation of the Central Act was limited to matters with respect to which Parliament had power to 
make laws. Since Parliament can make a law in respect of ancient and historical monuments and 
records declared by or under law made by it to be of national importance, and since the Central 
Act of 1904 did not embody any declaration to that effect, the Central Act could not enter the field 
oceupiedby the State Legislature under List II It follows that theStatc Act held the field notwith' 
standing the extension of the Central Act and the impugned notification is validly made. The 
monument in question was not included in the Schedule to the Central Act LXXI of 1951 and Central 
Act XXIV of 1958 

'The Fort Wall purchased by the petitioner from the Maharaja, was a historical monument and 
was treated as such, being the wall built around the Famous Sree Padmanabhaswami Temple It is 
not an archaeological site for exploration and study, but an existing structure surviving, from a 
former period. ' • ' 

Petition under Article 32 of the Constitution for enforcement of the Funda- 
mental Rights. . . ‘ - 

T. jV. Subratnonia Iyer, Senior Advocate {Arun B Saharaya and Sardat Bahadur, 
Advocates, with him); for Petitioner. " ' ' 

V. P. Gopala Nambiar, Advocate-General for State of Kerala A. Seyid 
Muhammad, Advocate, with him), for Respondent, - 

' ' * yf , ^ O *" n' 

The Judgment of the Court was deliverfcd by ' ' ‘ 

Subba Rao, A. C. J. — This is a petition under Article 32 of ithe Constitution for 
issuing an appropriate writ to quash the order and notification dated 3rd October, 
1963, issued by the respondent and to restrain itfrorn interfering with the petitioner’s 
right in the property comprised in survey Nos. 646 to 650 in Trivandrum City. ^ 

Kizhakke Kottarara {i e.. Eastern Palace), 2 acres and 57 cents, in extent, 

, comprised in survey Nos. 646 to 650 and consisting of land, trees, buildings, out- 
houses, the surrounding wall on all sides, gates and all appurtenants, in the city 
of Trivandrum originally belonged to His Highness the Maharaja of Travancore. 
Under a sale deed dated 7th January, 1959, the Maharaja sold the same to the 
petitioner. The petitioner’s case is that the eastern wall now in dispute is a portion 
of the Palace wall and is situate in survey Nos. 646 to 650 and that since the purchase 
he has been in possession of the same. On 3rd October, 1963, the Government of 
Kerala passed an order, G.O. (Ms.) No 661/63/Edn., purporting to be under the 
provisions of the Travancore Ancient Monuments Preservation Regulation I of 
1112 M.E. (1936-37 .A.D.). Under that order the Government considered the 
Fort walls around the Sree Padmanabhaswamy Temple as of archaeological 
importance and that they should be preserved as a protected monument. Under 
that order the Said walls are described as being situated, among others, in the afore- 
said survey numbers also. Pursuant to that order the State Government issued a 
notification dated 3rd October, 1963, declaring the said walls to be a protected 
monument for the. purpose of the said Regulation. The petitioner, alleging that 
the part of the said walls situate in the said survey numbers belonged to him and 
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he was in possession thereof and that the said notification infringed his fundamental 
right under Article 19 (i) (/) of the Constitution, filed the present writ petition. 

The State filed a counter-affidavit in rvhich it admitted that the Kizhakkc 
Kottaram was purchased by the petitioner from the Maharaja of Ttavancorc, 
but contended Aat the wall which bounded the Kizhakkc Kottaram on the cast 
was part of the fort ^vall which had always remained and continued to remain to 
be the property of the Travancore-Gochin, and later on Kerala, -Government. It 
%vas furdier alleged that tliough the said wall rvas part of the historic fort rvall, the 
petitioner deliberately “ intermeddled ” with it. In short, tlic respondent claimed 
that the said wall was part of tire historic fort wall and, therefore, tire said notifi- 
cation %vas validly issued in order to preserve the same and that the petitioner had 
illegally encroached upon it. , 

It is not necessary to state the different contentions of the parties at this stage, 
as rve shall deal rvith them separately. 

The learned Advocate-General of Kerala raised a preliminary objection to 
tire maintainability of the application on the grormd that the petition is barred by 
the principle of us judicata in that a petition for the same relief teas filed before 
the High Court of Kerala and was dismissed. The petitioner filed O.P. No. 1502 
of T 960 in the High Court of Kerala at Ernakulam for a relief similar to that now 
sought in this petition. The said petition came up before Vaidialingam, J., who 
dismissed that petition on the grormd that it sought for the declaration of title to 
the' property in question, that the said relief rs'as foreign to the scope of the proceed- 
ings under Article 226 of the Constitution and tlrat claims based on title or possession 
could be more appropriately investigated in a civil suit. When an appeal was 
filed against that order, a Division Bench of the High Court, consisting of Raman 
Nair and Raghavan, JJ., dismissed the same, accepting the view of Vaidialingam, J., 
that tire proper forum for the said relief was a civil Court. It is, therefore, clear 
that the Kerala High Court did not go into the merits of the petitioner’s contentions, 
but dismissed the petition for die reason tliat the petitioner had an eficctivc remedy 
by way of a suit. Every citizen whose fundamental right is infnngcd by the State 
has a fundamental right to approach tliis Court for enforcing his right. If by 
a final decision of a competent Court his title to property has been negatived, he 
ceases to have the fundamental right in respect of that property and, therefore, he 
can no longer enforce it. In that context the doctrine of res judicata may be invoked. 
But where there is no such decision at all, there is no scope to call in its aid. We, 
therefore, reject tliis contention. 

The next question is whetlicr the petitioner has any fundamental right in respect 
of the wall in dispute within the meaning of Article 19 (i) (/) of the Constitution. 
The sale deed under which tlic petitioner has puixhased the Eastern Palace from 
the Maharaja is filed along witli tlie petition as Annexure A-2. Under the said 
sale deed, dated 7th January, 1959, the Maharaja sold the Eastern Palace situate 
in survey Nos. 646 to 650, 2 acres and 56 cents, in extent, to the petitioner. The 
outer compound Vvalls of tlie said Palace building were also expressly conveyed under 
-the sale dted. In the schedule of properties annexed to tlie sale deed the eastern 
boundary is given as a road. Prima fdcie, therefore, the sale deed establishes that 
the Mahai-aja conveyed the eastern wall of the building abutting tlie road to the 
petitioner. In the counter-affidawt the State, while admitting the title of the 
Maharaja to tlie 'Eastern Palace and the execution of the sale deed by him conveying 
the said Palace' to the petitioner, asserted that the disputed wall is part of the historic 
Fort ivall. According to the State, Sree Padmanabhasv'amy Temple is surrounded 
by the historic Fort ivall and the disputed wall is a part of it. In suppoi t of this 
contention, the State has given extracts from the Travancotc State Manual, the list 
of forts fumished.to tlie Government by the Chief Engineer in 1886, the history of 
Travancore by Sri K. P. Sankunni Menon, the Memoir of tlie Suivey of Travancorb 
and Cochin States by Lieutenants Ward and Conner, and the Trivandrum District 
Gazetteer published in 1962. The said extracts describe tlie history of the Fort 
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wall. It is not possible, ^\'itl^out further evidence, on the basis of the affidavits 
filed by the petitioner and the State to come to a definite conclusion whether the 
disputed part of the wall is a part of the historic Fort ^vall. We arc, therefore, 
withholding our final decision on this point, as we arc satisfied that the' petitioner 
has purchased the disputed wall from the Maharaja and is in physical possession 
thereof. Indeed, the fact that he is in possession has been admitted by the State 
in its counter-affidavit. It is stated therein that the petitioner has “ intermeddled ” 
with the wall. The petitioner has possessory title in the wall and is, therefore, 
entitled to be protected against interference with that right without the sanction 
of law. 

The next question is ivhcthcr the Tiavancorc Ancient Monuments Preser- 
vation Regulation (I of 1112 M.E.) ceased to be law in the State of Kerala 
and, therefore, the said notification issued thereunder had no legal force. 
It was contended that Regulation I of 1112 M.E. was impliedly repealed by the 
extension of the Central Act f.e., the Ancient Alonumcnts Preservation Act, 1904, 
in the year 1951 to Kerala, as the said Act covered the same field occupied by the 
State Act, or at any rate the said Regulation ^vas impliedly repealed by the Ancient 
and Historical Monuments and Archaeological Sites and Remains (Declaration 
of National Importance) Act, 1951 (LXXI of 1951) and the Ancient and 
Historical Monuments and Archaeological Sites and Remains Act, 1958 (XXIV 
of 195s)' To appreciate this contention it 'ivould be convenient at the outset to 
notice the relevant legislative fields allotted to the Central and State Legislatures 
by the entries in the three Lists of the Seventh Schedule to the Constitution. The 
following are the relevant entries in the said Schedule : 

Enlry of List I {Union List) : - 

Ancient and historical monuments and records, and archaeological sites and remains, 
declared by or under law made by Parliamentto be of national importance. 

Entry 12 of List JI {State List) • 

‘ / 

Libraries, museums and other similar institutions controlled or financed by the State; 
ancient and historical monuments and records other than those declared by or under law made 
by Parliament to be of national importance. 

Entry 40 of List III {Concurrent List) : 

Archaeological sites and remains other than those declared by or under law made by 
Parliament to be of national importance 

It ^vill be noticed that by reason of the said entries Parliament could only make 
law with respect to ancient and historical monuments and archaeological sites and 
remains declared by Parliament to be of national importance. Where the Parlia- 
ment has not declared them to be of any national importance, the State Legislature 
has exclusive potver to make la^v in respect of ancient and historical monuments 
and records and both Parliament and the State Legislature can make laws subject 
to the other constitutional provisions in respect of archaeological sites and remains. 
Regulation I of 1 1 12 M.E. is of the year 1936 A.D. It was a State law and it is 
not disputed that it ^vas validly made at the time jt tvas passed. After the Travancore- 
Cochin State was formed under the Travancore-Cochin Administration and 
Application of Laws Act, 1 125 M.E. (VI of 1 125 M.E) (1949 A.D.) the existing 
laws of Tiavancore were extended to that part of the area of the new State which 
before the appointed day formed the teiiitory of the State of Travancore. The 
result was that the said Regulation continued to be in force in the Travancore area 
of the new State.’ The Part B States (Laws) Act, 1951 (III of 1951) '"'as 
made by Parliament ; and thereunder the Ancient Monuments Preservation Aet, 
1904, was extended to the new State of Travancore-Cochin. " A comparative 
study of the tsvo Acts, i.e., the Ancient Monuments Preservation Act, 1904, and the 
Travancore Ancient Monuments Preservation Regulation I of 1112 M.E., shoivs 
that they practically covered the same field. If there was nothing more, it may 
be contended that the State Act was impliedly repealed;by the Centra) Act. But 
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and whether the Acts apply to both ancient monuments strictly so called and to 
archaeological site or remains. If the definition was wide enough to cover both — 
on which we do not express any opinion — the State Act may be liable to attack on 
the ground that ft, in so far as it deals with archaeological site or remains, .was 
displaced by the Central Act. But the State Government only purported to notify 
the Fort wall as an ancient monument and, therefore, if the State Act, in so far as 
it dealt with monuments is good, as wc have held it to be, the impugned notification 
was validly issued thereunder. > ■ ' 

The Constitution itself, as we have noticed earlier, maintains a clear distinction 
between ancient monuments and archaeological site or remains ; .the former is 
put in the State List and the latter, in the Concurrent List. , 

The dictionary meaning of the two expressions also brings out the distinction 
between'the two concepts. “ Monument ” is derived from monere, \vhich means to 
remind, to warn. “ Monument ” means, among others, “ a structure surviving 
from a former period ” , whereas “ archaeology ” is the scientific study of thc life 
and culture of ancient peoples. Archaeological site or remains, therefore, is a 
site or remains which could be explored in order to study the life and culture of the 
ancient peoples. The two expressions, therefore, bear different meanings. Though 
the demarcating line may be thin in a rare case, the distinction is clear. 

The entire record placed before us discloses that the State proceeded on the 
basis that the Fort 'wall was a monument ; the notification dated 3rd October, 
1963, issued by the State Government described the wall as a protected monument; 
The petitioner questioned the 'notification on the ground that it was not'a monu- 
ment but a part of the boundary wall of his property. ; ' He did not make ■ any 
allegation in the petition filed in the High Court that it was an archaeological site 
or remains and, therefore, the Central Act displaced the State Act. , Nor did he 
argue before the High Court to that effee?. In the petition filed in this, Court 
he questioned the constitutional validity of the State Act only on the ground that 
the Ancient Monument Preservation Act, 1904, impliedly repealed the State Act 
relating to monuments He did not allege that the Fort wall was an archaeological 
site or lemains and, theiefore, the State Act as welt as the notification were invalid. 
The present argument is only an after-thought, ' ' „ 

The extracts given in the counter-affidavit filed by the State from the, relevant 
Manuals and other books and documents show that the Fort wall ivas a historical 
monument and was treated as such, being the wall built around the famous Sree 
Padmanabhaswami Temple. It is not an archaeological site for exploration and 
study, but an existing structure surviving from a former period. For fthe' aforesaid 
reasons we hold that the Fort ivall is a monument and the State Government 
was within its rights to issue the impugned notification under section 3 of the 'State 
Regulation 1 of 1 1 12 M.E. We are not deciding in this case whether the wall in 
dispute IS part of the Fort wall. Such and other objections m£y be raised under 
the provisions of the Act in the manner prescribed thereunder. 

In this view, it is not necessary to express our opinion on the question whether 
Article 363 of the Constitution is a bar to the maintainability of the petition: 

In', the result, the petition fails and is dismissed with costs. ' ' > 

'V.S. - _ Petition, dismisse'd. 
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EQUALITY OF OPPORTUNITY IN PUBLIC EMPLOYINIENT 

^ By ' 

' K. G. Janardhan.an Pill.\t, B.A.j M.L.'*- 

I. Introduction.-:— Article 14 of the Indian Constitution states that the State 
■shall not deny to any person equality before the law or equal protection of the laws 
within the territory of India. When this article ^vas adopted in India, the American 
interpretation for the equal protection clause, namely, that it does not prevent reason- 
able classification and a classification based on intelligible differentia which has a 
rational nexus to the object sought to be achieved by the legislation is a valid classi- 
fication, was well-known. Under this principle a classification based on religion 
or caste or sex could be a reasonable classification. But for obvious reasons Indians 
"Wanted to forget that part of their country’s past which Was steeped in casteism, 
communalism and similar factors or practices ivhich tended to divide and not unite 
her inhabitants. Article 15, therefore, forbade the State to make classifications on 
the basis ‘ only of religion ’, race, caste, sex, place of birth or any of them and Article 
16 forbade any such classification based on tire above-mentioned grounds and on 
:trvo other additional grounds, namely, ‘ descent ’ and ‘residence’ in matters relating 
ho employment or appointment to the services under the State. 

Article 16 of the Indian Constitution reads as follorvs : 

“ 16. Equality of opportunity in matters of public employment . — 

(1) There shall be equality of opportunity for all citizens in matters relating 
' ho employment or appointment to any office under the State. 

(2) No citizen shall on grounds only of religion, race, caste, sex, descent, place 
of birth, residence or any of them, be ineligible for, or discriminated against in 
respect of any employment dr office under the State. 

(3) Nothing in this article shall prevent Parliament from making any law 
pirescribing, in regard to a class or classes of employment or appointment to an 
office under the Government of, or any local or other authority within, a State or 
Union territory, any requirement as to residence witliin, that State or Union territory 
■prior to such employment or appointment. 

(4) Nothing in this article shall prevent the State from making any provision 
for the reservation of appointments or posts in favour of any backward class of citizens 

‘ "v\hich, in the opinion of the State, is not adequately represented in the services under 
the State. 

(5) Nothing in this article shall affect the operation of any law which provides 
^hat the incumbent of an office in connection with the affairs of any religious or 
denominational institution or any member of the governing body thereof shall be a 
person professing a particular religion or belonging to a particular denonunation.” 

Dr. Ambedkar^, Chairman of the Drafting Committee of the Indian Consti- 
J "tution had explained the proposition which they wanted to include by inserting 
Article 10 of the Draft Constitution which corresponds to Article 16 of the present 
Constitution. According to him Article 16 sets two conflicting principles at motion 
on the same path of State action and expects them to move smoothly and harmoni- 
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University. The author expresses his deep gratitude to his Professor Dr. A. T. Markose, -without 
“Whose help this paper would not have been svritten. 

1. VII. Constituent Assembly Debates (hereinafter abbreviated as C.A.D.) 702. 
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ously. They arc, the first and primary principle of equality of opportunity in^ 
public employment, and the second and the subsidiary principle that there may be 
reservation in favour of certain Sections of the citizens wlio had not so far had ‘ a 
proper look-in ’ into the administration. Among the two principles, the first 
principle has always a prominent position. This paramountcy of the first principle 
over the second can be fairly seen from the following circumstances. Firstly, the sub- 
title of Ai tide i6 itself states that its content is “ Equality of opportunity in public 
employment”. Secondly, if the main intention of Article i6 was primarily to 
provide reservation in favour of backward class, relegating the principle of equality 
into a subsidiaiy object, it would have been sufficient to add the provisions of Article 
i6 (4) as an exception to Article 14 which contains the general principle of equality. 
'Thirdly, the provisions prohibiting discrimination arc laid first both in Articles 15 
and 16, and the reservation provisions contained in Articles 15 ,(4) and 16 (4) 
are laid down. only after them. Fourthly, while Article 15 prohibits discrimination 
on five specific grounds. Article 16 adds to them two more grounds. This addition 
’to the enumerated ground shows that by the operation of Articles 15 and 16, the 
framers of the Indian Constitution iyanted to prohibit discrimination on those enu- 
merated grounds at any cost and for all purposes. And lastly, one of the, cardinal 
'policies of the Constitution itself is to cnsurc' equality. of opporttmity- and Article 
''16 (4) is to 'help the State implement that policy as quickly as possible. , - 

‘ ' ’ ' ' ' ' ’ . . b ,1 r ' , : , r , ■ - 

While Article 16 seek to prohibit discrimination on the seven grounds enu- 
imerated therein, 'in the p.articular field of publiCfCmploymentj 'Article 15 prohibits 
■ discrimination on five- grounds specified therein and such prohibitions operate on all 
State action. Article 54, governs all discriminations which,.' arV left uncovered by 
Articles 15, 16 and 29 ( 2 }^. ,So each of those articles has 'been assigned'distinct 
functions which cannot be satisfactorily and effectively- discharged by the other 
articles. Sir Ivor Jennings'* has stated about the inter-relation of those articles thus. 

“Thus'the Cb'urti are faced with th'O'problem whether 'the typ’e of discri- 
mination not covered fay Article 16' i& discrimination withm the. meaning of Article 
'15 or whether. the classes.of persons:no.t covered, by Article 15 are covered by Article 
*14. ^ If both questions arCi answered m'thc affirmative. Articles 15‘and 'i6 arc quite 
unnecessary ; but since nobody, ’is allowedjp assumefjhat tw^' pectioiis of a Consti- 
tution are mere Ycrbiage,.they must mean something and what may possibly be 
read into” the.ConUitutiqn is lliat' Artide 'r4 does hot meaii what it says. The posi- 
-tion would .have been^quite' plain if ‘ without prejudice to the 'generality of ■ Article 
.14, had been- used. , 1.. ■ 

Nor is Article 16 (i) which provides for ‘ equality'.of.opportunity ’ in the 
public servic.e,yery happily phrased, for it is difficult toj. know what it means. To* 
reach the highest-branch of the public service'in India,' of 'elsewhere^' it is necessary 
to' secure primary .education, secondary cducatibh arid Jiigher education. Can a 
poor peasant in the Madras State secure an injunctidfi agaih&t the Fcdhfal'j^ubhc 
Service Commissio^n because there is no school in his village and therefore he has 
.been denied equality of opportunity'^ These vague political aspirations domo harm 
whe hr they ‘have become Directive Principles &f StateTolicy : but this is arrule of 
law. V' ' :*■ ' - ‘ ‘‘r ‘ v. r : 1 ; 1 . 

"" --q- oj, ' 

If'by the firstpart.of his.. criticism he really meant that the defect of overlapping 
of these articles,, would have been remcdied’by the'hdding of the draftman’s' lusual 
escape clause " Without p'rejudifcc 'to the generality oEAriicle 14 ” to'Articlcs 15 and 
4,6, then, if canjfaifly b6 presumed that 'those twb articles are subject to such a quali- 

^ ‘ ^ ^ '• r ‘ ^ 

2 . In tlTe Preamble of rhe Gonstitutionit-is stated-that the -people of India have, resolved — to- 
secure to all its citizens Equality of status ahd of opportunity.’ • 

' 3 “ In cases not covered by Articles 15 and 16, 'the general principle of equality laid down in 

Article 14 IS attracted Atladi Krishnaswamy Aiyar, " The Constitution and Fundamental Rights 
p. 29, 1952. ' ' • ‘ ' 

4. “ Some Characteristics of the Indian Constitution ”, pp 43, 44. ' ' 

' - . - . j,. . ‘ I t ' 1' . I : 
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fying clause^. If such a presumption is not drawn, those three articles will conflict 
with each other. But if he meant that either Articles ’15 and 16 or Article 14 is 
sufficient and either of the two is redundant®, then, the purpose of the so-called redun- 
dant article would not hhve been satisfied by the other article. For instance, if the 
Defence Ministry issues a notification directing that all recruitment of commissioned 
officers to the Indian Army for a specified period of emergency be entirely made from 
among applicants who arc descendants of the Army Officers holding offices at present 
or held offices in the past, this measure may be said to have been a gesture of 
encouragement to the present officers. -Since this classification of applicants has an 
intelligible differentia and has a rational relation 'to the object sought to be achieved 
the Court may or 'may ndt strike down the notification under Article 14. - But 
the framiers of the , Indian Constitution wanted to prohibit such discriminations 
positively due to the special situation and problems which were confronting ' the 
new-born independent India’. So by inserting Articles 15 and 16, they forbade 
certain discrimination on some specific grounds such as ‘descent’ in' the above 
illustration. One might ask -whether such a law as given in the above illustration 
would have been held valid in the United-States of America under: ^thc equal pro- 
tection clause. , It has fairly to be conceded that it would not have been. Then 
was it not enough to have left all discriminations to Article 14 ? No, for three reasons. 
First, the very history of segregation in the United States shows that, though’ it is 
generally accepted in America to-day that' segregation is incongruous to the 14th 
Arhendment, at the time of the adopting of the- Constitution' few even - thought of 
the ‘Negro’s right ‘ Similarly since 'generations have' worked with the caste system 
'fhathhe idc'a that certain. 'castes' shalPfor all time be outside the '.pale or-the ' Civil 
Service’ might 'hot 'appeSar -strange'.-' The Constitution - makers wanted'^to'’ uproot 
sufch'hn idea.’-’ Hence Articles 'i5*(i) and -16 (i) and' (2). - But' they wah'tc’d to do 
'more.'--’ Within hum'an capacity they /wanted -to alo'iic'for th6' hardships- that; their 
fotcfa'thdrs’impds'ed bn’certain'sicctiohs'of the' community Ion' -the basis caste ’atid 'Sex, 
sociakstatu's arid’econdrhic disability, etc. f Hence' Articles i 5 '( 3 ) and (4) and 16 ( 4 ')i 
Again, they' wahte'd- to, provide spdedy justicb to’the'citizcri 'affected by th'c 'disCrifnia 
natoty ihcasiirc'wilhout'c'astihg upoh hiih''thc intricate arid ofte'n - -impossible burd^ 
of proving the unrcasohablen'ess^or arbitrarinesS'’of the’discrimiftation. The”usiial 
rule, is that y^fiocyer attacks a lawjmust discharge, th^ onerous burdyn of , establishing 
the invalidity of, that'Jaw. /According to the' prpyisionyof Articles i5,(i)/ahdp'6, (2) 
it is, quite clear that wheneycr p, S tatd action alleged tp bc^ discriminatory -py reason 
of its being made, on a'riy of the, rounds, commented therein, the burden to show 
bthe'iwise falls oh the State®. " ’ . •- -m .i- j 


‘•r.j 


. . r ; , £ .I,,.'!-'.-, -t'li'.'. ' 1; , ' M' !■ -1./.”.;,' ) ) :> i ; ' -O 

5. The Supreme Court has rea'd those -artictcs as if there exists such, a qualifying clause. Tor- 
example, [/.?., '(1956) S.'C.jl 529' '. (1956) S GR' 357: A' I R' 1956 S.C. 520, 

the Court said that Article 16 is an instance of the application of the general rulepf equality laid down 
in' Article 14 with special reference to the opportimity for appointmerit'and'cmployment.uncler the 
Govehimeht.' 'T' ' ‘ . >" ’ J ^ < 1 1 1 - . {y , hn . ..j >, 

’6.’ “,We'havc.s'sen,tl'iat t'he equality principle is not only cohtainedin a general Ibrih in Article 
14-, but repea'ted'for'specific purposes in Articles- 15/16 and 29 (2)/ ■'Rir'Ivor Jermings considering (he 
intcr-relationship between Article 14- ar.d the other three articles, comes tqthe,tentative conclusion 
that the latter may hot b'e necessary at alll' But as they cannot be mere verbiage, he thinhs that ‘Arti- 
cle 14 does'not mean waa\it says’. However, judicial practice has shown that there is room for specific 
provision apart from Article, 14. Moreover, 'the i principle' of protective discrimination had to be 
introduced in the specific provisions^ as its inclusion in a general equality .clause v/oul/l'have been 
impracticable. (Hiw it would have been impossible is not clear) . Article 14 obviously means -what 
it-says though it could-not be general to the^ixtent of-not-admittmg reasonable classification -and 
eyen discrimination in the interests of the community or its particular sectipns.” Alcxandrowicr, 
“ Constitutional Development in India,” p. 80. ' ' ' 

7. ‘‘ Tne fundamental rights in the Indian Constitution may be said to bc'a combination of the 
'usual Bill of Rights interspersed with provisions which could be understood only ih the context cf 
Contemporary Indian Society”, Setalvad, M C ,“The Common Law in India,” p 205, 1960 ' 

8. - ‘‘ W lereas under Article 14 a legal enactment may be presumed io be based on a reasonable 
classification unless the contrary is p'roved, under Articles 15, 16 and 29 (2) sUch legal enactment may 
be considered ^nmayacis invalid if it is discriminatory on the grounds of religioi'/ race', caste or other 
grounds enumerated in these articles ” Alexandrowicz, “ Constitutional Development in India,”- 

p.80.^ . - ' 
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The second part of Jenning’s criticism is directed against the applicability 
of Article 1 6 itself.. To say that equality of opportunity cannot be ensured with- 
out ensui'ing equal facilities for education, is to stretch an argument to its logical 
Extreme. Equality .of opportunity in public employment does not mean equality 
of opportunity in providing education. Thex'e are many provisions in the Constitu- 
tion such as Articles 15 (4), 29 (2), 41 and 45 which are designed to facilitate 
the providing of education in accordance with the principle of equality. Article 16 
is puiely intended for the benefit of, and for prohibiting discrimination on the seven 
specific grounds enumerated therein against, citizens who arc' fit and qualified to 
be appointed or employed in the services under the State Equality is predicated 
only among those persons in the specific matter of appointment. A criticism of this 
nature makes one say that the right ‘ to move freely throughout the • territory of 
India ’ under Article ig imposes an -obligation on the State to arrange for travel 
■whenever a citizen is under a necessity to move throughout the territory of India 
or without which he cannot effectively use that right. 


Professor Sheridan® has made an attempt to elucidate the nature and content 
of Articles 14, 15 and 16 of the Indian Constitution while he wrote about equality 
•of opportunity as embodied in Article r6 : 


“ Before an examination of disputed and decided cases, the following points 
should be made about the text and its context. First, all discrimination offending 
Article 16 (2) is unconstitutional unless falling within clauses [3) to (5} of the same 
-article. Secondly, discrimination in matters of public employment, wholly or partly 
on a ground not listed in Article 16 (2), may still be unconstitutional under Article 
16 (i)' unless falling within clauses (3) to (5) of the same, article. Thirdly, discri- 
mination not .infringing Article 16, because not relating, to opportunity in matters 
•of public employment or appointment to an office under the State, may be unconsti- 
'tutional by virtue ofnnfringing Article 15 or some, other article^®, forbidding dis- 
•crimination on some specific ground. Finally, if not offending Article 15 or Article 
16 or some other article aimed against some specific type of discrimination, a dis- 
•criminatory act may be unconstitutional by virtue of Article 14.” 

This excellent analysis of the function of Articles 14, 15 and j6 appears accep- 
table except with regard to his illustration, picked out from Article 19 (i) (g). 
Ts it not that a citizen who has been denied a right under Article 19 (i) can go 
-to the Court not on the ^ound of discrimination but on the ground that the parti- 
cular guaranteed right is denied unlawfidly and without sufficient reasons ? Of 
course, if there is "discrimination of any kind' certainly Tie can take refuge “under the 
•shelter of Article i 4 which will afford him adequate protection. 

The Supreme Court of India has on many occasions considered the inter-rela- 
tion of Articles 14, 15 and' 16. But it can be said that it never explained fully the 
purpose of, and the logic behind, these provisions in their relationship with each other. 
In Gasula Dasaratha Rama Rao v. State of Andhra Pradesh?-'^, S. K. Das, J., said : 

‘ “ Article 14 guarantees the general right of equality ; Articles 15 and 16 are 

instances of the same right in favour of citizens in some special circumstances, 
-Article 15 is more general than Article . 16, the latter being confined to matters 
■relating to employment or appointment under the State. ” 


9. Sheridan, “ Equal Opportunity of Public Employment” Vol., “ The International and 
■Comparative Law Quarterly ”, July, 1962, p. 784. 

10 The following example is cited as a footnote in Sheridan’s article : “Forexample, — byArti- 
•cle 19 (1), all citizens shall have the right (g) to carry on any occupation 

11. (1961) 2 S G.R. 931 • (1961) 1 M L J (S.G.) 63 : (1961) 1 An.W.R (S G ) 63 : (1961) 1 
S.G J 310 : A.I R. 1961 S.G 564. In Banarsidas v. StaU of U P., (1956) S C J 529 : (1956) S.G.R. 
357 ; AI.R. 1956 SG 520, Sinha,J., also expressed a similar opinion. In Gejieral Manager, Southern 
Railway v. Rangaehari, (1961) 2 MLJ. (S G) 71,: (1961) 2 An.WR. (S C.) 71 ; (1961) 2 S.C.J. 
424 : (1962) 2 S G R. 586 : A_I R 1962 S.G. 36, Gajendragadkar, J., said that the three provisions 
dhrm part of the same constitutional code of guarantees and supplement each others. 
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2, ‘ Office under the State ’ in- Article 16, {,1) and (2).— Article 16 has exclusive 
reference to State action and it aims at equality of opportunity only- in matters 
relating to appointments to the services under the State, since nobody, -authority 
or individual can disturb the equality or create inequality in appointment to the 
public service. Article 12 defines ‘ State ’ and it includes the Government and Par- 
liament of India, the Government and Legislature of each of the States and all 
local -or other authorities within the territory of India or under the control of the 
Government of India. So Article 16 shall have no application to any appointment 
to any office or company of a private person or body. 

Termination of the service of a person appointed temporarily under a contract 
does not amount to the violation of Artiele 16 provided the terms of the contract 
expressly or impliedly exclude the operation of that article^®. A contractor who 
undertakes to earry out a certain piece of work for the benefit of the Stale according 
to the terms of a contract entered into between such contractor and the State, shall 
not be deemed to be appointed under the services of the Stale and so shall be deprived 
of the benefit of Article 16^^. . . ’ 

In Dasaratha Rama Rao v. State of Andhra Pradeslf^, the Supreme Court held that 
the office of a Village Munsif was an office under the State and that an Act of the. 
Madras State which recognised the< custom of electing persons to fill the office of 
Village Munsif on the ground of descent only was ultra vires Article 16 (2). 'The' 
Court found that under Article 13 ‘ law ’ includes custom and usage and so if there 
is any custom which has been recognised by law with regard to, any hereditary 
village office, that custom must yield to the fundamental rights and tliat the expres- 
sion ‘ office under the State ’ must be given its natural meaning. The factors which 
were taken into consideration by the Court for declaring the office as an ‘ office under 
the State ’ were the exercise of public functions by the holder of the office, the emolu- 
ments he received from the States, and the powers of appointment- and to take 
disciplinary action which were being vested in 'the Government. The satae tests 
were applied by the various High Courts to decide similar qiiestions^''. But in' 
Dattatraya'Motiram More V. State of Bombay'‘-^,Chag\si, G.J., of the Bombay High 
Court maintained the view that the expression ‘'under the State ’ -'indicates an 
employer-employee relationship between the persons holding the office and the State 
or at least an clement of subordination to the State, From the discussion of the above 
cases the difficulty to draw a priori dividing lines between citizens holding office 
with a right to invoke Article 16, and citizens holding office without a right to 
have the benefits of Article 1 6 is quite apparent; Each case is to be decided on its 
own merits. But generally the question is determined on the basis of a variety of 
factors such-as appointment, remuneration, nature of public function vested in the 
holder of the office, the extent of Government control over the office, and the State’s 
recognition of the office as a public office. Any one or more of them may determine 
the question. If one has to state the principle very briefy it will be that in order to 

12. Satish Chandra Anand v. The Union of India, (1953) S.C.J. 323 : (1953) S.G R. 655 : A.I.R. 

1953 S.G 250. » v 1 j 

13. G. K. Achuthen v. State of Kerala, (1959) S.G.J. 465 : (1959) 1 S G.R. (Sup.) 787. (1959) 1 
An.W.R. (S.G ) 164 : (1959) 1 M L J (S.G ) 164 : A.I R. 1959 S G. 490 ; Prabananda Das v. Exem- 
live Engineer, Relief and Rehabilitation,- Engineering Division, Assam, AIR. 1961 Assam 101. 

o M.L.J. (S G.) 63 : (1961) 1 AnW.R. (S.G.) 63 : (1961) 1 S.G.J. 310 : (1961) 2 

S G.R 931 : A.I.R. 1961 S C. 564. ^ j ^ j j k j 

15 In Bhaskara Moharana v. Arjun Moharana, A.I.R. 1962 Ori^ 167, the Onssa High Gourt held 
that the office of a village artisan was an office under the State since the holder of the office performed 

State impliedly recognised 

me oiSw as a public office though the holder was not appointed formally. The Mysore High Court 
declared the office of a Village Patel as an office under the State and held succession on the basis of 
descentuOrariw Article 16 (2),inEa/aA:mte(iHcgdcv Sankara Hegde, A.I.R. 1962 Mys. 233. The 
Madhya Pradesh High Gourt in JIarqyana Keshav Dandekar v. R.C. Ragln, AIR. 1963. M P. 17, 
held that a post under a Municipal Corporation was an office under tlie State. 

16. A.I R 1953 Bom. 311, m this case the provisions of the Bombay Municipal Boroughs Act 
Tfi n 1 seats for women in elected Municipal Borough Councils were held valid under Article 

16 (I) on the ground that there was no employer-employee relationship between the municipality and 
Its councillors. t- ^ r r i- i r 
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constitute a post under the ‘ State’ law must provide for it as the post and such law 
must comply with the Constitution. , 


3. Equality between members of the same class' only. — One of the natural corol- 
laries of the principle of equality of opportunity is that equality ean be predicated 
only between persons belonging to the same class and having identical characteristics. 
Itwould be open to the appointing authority to prescribe the necessary qualifications 
of persons' to be appointed and to select the best persons in all respects up to its satis- 
faction from among the numerous qualified applicants. But an appointment 
to a public office would be contrary to Article 16. If the post was not regularly 
advertised nor were any applications mvitcd from persons qualified to hold the post, 
for the purpose of selection^’ in fixing up .the qualifications for recruitment to Public 
Service, the appointing authority can lay down such conditions as would be condu- 
cive to the maintenance of proper discipline amongst Government servants, provided 
the conditions , are reasonable and not arbitrary^® The qualifications prescribed for 
holding a post must have a reasonable rr-lation to the duties which the person has to 
perform while^ holding that post^®. Thus in Pandtiranga Rao y. Andhra Pradesh 
Public Servici Commission-’^, the Rules made by the Governor' of Andhra Pradeshwhich 
prescribed that a candidate for the post of District MuhsilT should be a practising 
Advocate of the Andhra High Court, were struck down by the Supreme Court 
The Court found that since all the High Courts ' had the same status and all 
Advocates enrolled iii all of them' were presumed to follow the same standards, the 
classification between one class of Advocates and the rest was irrational inasmuch as 
t^ere was no nexqs between the basis of the'said classification and the object intended 
to be' achieved by the relevant scheme of rules. 

It may not amount to 'a. violation of die provisions of Article 16 if the Govern- 
ment refuse to appoint a person even' after he is being- selected 'by a proper selection 
body if, to th^ISatisfactibn of:the Government, the person has no good character^k 
In such cases the Government need not disclose the reasons for arriving at its deci- ■ 
sion", but the subjective satisfaction of the Government can be questioned on . the 
ground that it was based on no material whatever, or that it was ' actuated by rnala 
Jides, or, thati irrelevant matters were taken into consideration by the authority 
concerned^®. The Government can terminate the service of a person holding - any 
office under the State without infringing 1 the rightof equality' of opportunity if he is 
found engagedtin poIidcaTacGvities^^.or.if he betrays an improper conduct®*. 
But it is not open to the Government to impose apermanent banngainst the employ- 
ment in public service of a person whose services have been terminated by reason of 


17. . ‘Narayana Keshav Dandekar v. R. C Ralhi, AIR 1963 MR 17. ' 

18 Banarsidas and others V. State of Uttar Praderh, {1956) S C J 529' (1956) S G R 357 : A I.R. 
1956S.G.520 In this case about 93 perceut. ofthe28, 000 PatwAnsm the wnole State of U P resigned 
their posts in response to a call of the Pahvans'Associationwith a view to compel the Government to 
accept certain aemands raised by them The Government, after accepting the resignations contrary to 
their expectations, took steps to recruit new hands by the creation of a new service of ‘Lekhpals’. "rhe 
Government prescribed that only those persons whose record of service was free from blemishes were 
to be recruited Tne effect of that condition was to prevent the old Patwaris frorn entering into the 
new service and so they alleged that it amounted to a denial of equality of opportunity. The Supreme 
Gourt found the condition to be m conformity with Article 16(1), and that it is essential for the proper 
maintenance of discipline inside the services 

19 In SukhnandanTakurv. Slate of Bihar,'A IK 1957 Pat 617, a scheme of retrenchment which 
provided that the staff should be retained in the order of seniority determined on the basis of their 
service records and for their being ‘political sufferers’, ‘displaced persons’, etc , even though they were 
junior in service. Declaring the scheme unconstitutional Ramaswamy, J , held that the circumstance 
that a candidate was a political sufferer or displaced person had no rational relation or bearing on the 
sufficiency or proper performance ofhis duties as a Supply Inspector 

20. (1963) 1 S G R 707 • A I R 1963 S G 268 

21 K Sadandanv.Stateof Kerala, AIK 1963 Ker 59, Dasanv.Staleof Kerala, 196iK. L T. 36. 

22 Ravmdra Kumar Vakil v State of UP ,A1.K 1961 All 361. 

23. Ramesh Chandra v ' State Government of Uttar Pradesh, AIR. 1959 All. 47. 

24. Union of India V Pandurang Kasinath More, AIK 1962 S G. 630. 
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his antecedents^^. In Kishan Ghander Mayor v. Chairman, Central Tractor Organisation'^^, 
the Supreme Court held that such a ban, which was arbitrarily imposed, would 
amount to a denial of the right of equal opportunity in public employment gua- 
ranteed under Article i6 (i) of the Constitution, since, so long as the ban subsists 
any application made by the petitioner for employment under the State ^ was bound 
to be treated as a waste-paper . 

While, equality need be predicated only among persons belonging to the same 
-class it has often proved difficult to categorise persons having identical qualities 
to constitute a class for the application of the principle. The intricacy of the pro- 
Hem was well illustrated by three recent decisions of the Supreme Court. In All- 
Jndia Station Masters" and Assistant Station Masters' Association v. General Manager, 
Central Railway^’’, the Roadside Station Masters of the Central Railway challenged 
the constitutionality of a notification which enabled the Guards to be promoted to 
the posts of higher grade Station Masters by means of two channels of promotion 
while the Roadside Station Masters were given only one usual channel of promotion 
to attain the same posts. The Court found that the Guards and Roadside Station 
Masters formed different classes because they i^'cre recruited separately, trained 
separately and have separate avenues of promotion.' Das Gupta, J., who delivered 
the judgment of the Court laid down the test thus : 

“ Equality of opportunity in matters of employment can be predicated 
only as beuveen persons who arc either seeking the same employment or have 
obtained the same employment.” 

In Kishori Mohanlal Bakshi v. Union of India’^^fan Supreme Court went a step 
further to hold that as between citizens holding posts in different grades in Govern- 
ment service there could be no question of equality of opportunity. In this ease, 
it was found that Income-tax Officers of Class II could not claim a right to be 
promoted to the posts of Assistant Commissioners on the mere ground that Income- 
tax Officers of Glass I were given direct promotion to the said posts even though 
the functiom performed by the ttvo classes of Income-tax Officers were identical. 

In The State of Punjab v, Joginder Singh,^^ the SupremefCourt found that when the' 
same class of employees were kept in two separate cadres there could be no scope for 
claiming equality of opportunity as between the members of the ttvo cadres, even 
if they were performing the same functions, receiving the same pay and bclong- 
to the same grade so long as there was no integration of the two cadres. In that 
case schools belonging to two District Boards %vcrc taken over by the Education 
Department of the Punjab Government and the teachers -who were previously 
working in the erstwhile Board Schools were put to form a ‘ Provincialised Cadre ’ 
after declaring them to be State employees. They were given the same grades of 
pay and allowances as were given to their counterparts in the ‘ State cadre ’ who 
were originally in the Government service. Two sets of rules regulated the service 
conditions of the two cadres and all matters relating to promotion of lower grade 
teachers to higher grade teachers were same in both the cadres, but it operated 
diffcrmtly as bct\vccn the members in the tivo cadres. The Supreme Court by 
a majority of three to two held that except the identity of grade and pay there was 
nothing in common between the two cadres and that there ■ivas ‘ no integration of 
the two cadres either expressly or by necessary implication’. Rajagopala Ayyangar, 
J., delivering the majority judgment said about theposition of the two cadres thus;®” 


25. JCunhitrishnan Nalr v. Stale of Kerala, 1964 K..L.T.’l065. 

26. 0962) 1 S.G.J. 715 : (1962) 2 .An.W.R. (S.C.) 7 : (1962) 2 .M.L.J. (SC) 7 : (1962) 
S.e.R. 137 ; A,I.R. 1952 S.C. 602."^ 

27. (1960) S.C.J. 344 ; (1960) 2 S.C.R. 311 ; A.I.R. 1960 S.G. 334. 

28. (1962) 44 I.T.R. 532 ; A I.R. 1962 S.G. 1 139. 

29. (1954) 1 S.G.J. 627 : (1963) 2 S.C.R. (Supp.) 169 : A.I.R. 1963 .S.G. 913. 

30. State of Pinjah v.Jjf.nleT 0954) 1 S.G.J. 627 : (1963) 2 S.C.R. (.Suop.) 169 : .A.I.R. 

1953 S.G. 913 at 921 
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, . .here, was no question, of inter se seniority^ between members 
of the two services, nor of any comparison between the two in the matter of pro- 
motion for founding an argument based upon Article 14 or 16 (i). They started 
dissimilarly and they continued dissimilarly and any dissimilarity in their treatment 
would not be a denial or equal opportunity, for it is common ground that ivithin 
each group there is no denial of that freedom guaranteed by the two articles ” 

While there is complete identity as regards the position, grade, salary and- 
functions of the teachers of both the cadres there may not be much substance in 
treating them as forming two different classes by the mere reason that they are 
governed by two sets of rules and that they were recruited at two different times by 
two recruiting authorities. It may be noted that for promotion to the higher grade 
the conditions in respect of both the State cadre and the Provincialised cadre are 
the same, namely, that the teacher must be a Matriculate and must have put in 
service for, five years in the Education Department. So it is apparent that the 
disability of a teacher possessing the required educational qualifications lies in the 
fact that he had served for a number of years in the Board’s school instead of serving 
for five years in the State’s school. This predicament is explicable only on historical 
grounds but should history perpetuate a division where the principle of integration 
ought obviously to cornmand a higher loyalty ? There is some doubt also whether 
this decision is not a departure from what was held by the Court in All-India Station 
Masters’ case ” ’ and Kishoi i MohanlaVs case ^ ®. In the former it was found that equality 
can be predicated as between persons who are cither seeking the same employment 
or have obtained the same employment and in the latter it was agreed that the 
principle of equality is to be applied among persons holding posts of the same grade. 
If-the above two tests are applied in Joginder Singh’s case-^ the teachers in the Pro- 
vincialised cadre are persons ‘ who have obtained the same employment ’ and who 
are holding posts of the ‘ same grade ’ as those in the State cadre’. Shah, J. (deliver- 
ing the minority judgment (for himself and Siibba Rao, J.) observed : 

s t 

‘ ' “But once the District Board and the Municipal Board School teachers' 
were taken over by the Government of Punjab and an amalgamated Educational' 
Service was evolved, any special provision relating to promotion depending solely 
upon the source of recruitment and upon ho other ground seriously affected the 
right of the members of the Provincialised cadre to promotion and infringed Article 
16, Clause (i) of the Constitution.” , ' ' , 

, 4. 'Applicability of Article in matters arising after appointment . — ^The question 

whether the principle of equality of opportunity as visualised by Article 16 is appli- 
cable in matters arising after appointment to ’the seryice, has been considered by 
the various High Courts of India. They do not agree in their conclusions There 
is, however, no conflict of opinion on the point that all the actions of the State 
facilitating or causing the entering of 'citizens into the services and all incidental 
and consequential matters arising before the moment when they are appointed as- 
Government servants, are controlled by the provisions of Article 16. But the point 
from where the difference of opinion begins is the point starting from the date of 
such employment or appointment. Some of the High Courts®^ maintained the view 
that Article 16 is applicable only to the matters arising up to the initial stage of 
engagement in the service but not to matters arising ^ter that initial stage and 


31. Ibid, p. 927, 

32 N Rudraradhja v State of Mysore, A. I R. 1961 Mys 247 ; Sampath v. State of Madras, (1962)52 
M L J. 140 .AIR. 1962 Mad 485, Htranmoy Battacharjee v. State of Assam, AIR 1954 Assam 224. 
In the last case Deka, J., of the Assam High Court, while determining the applicability of Art 16 to 
a question of discrimination involved in a termination of service, said “ There was no case of discri- 
mination with regard to an employment, because there was no fresh employment, the petitioner being 
in the service from before nor did he ask for any fresh employment, This view is taken as 3 speci- 
men to show the line of thinking adopted in all the above cases. 
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ranging upto the retirement from, or termination of, tlie service of the servant which 
are beyond the scope of Article i6 while the other High Courts as -well as the 
Supreme Court®® hold that tlie entire, matter arising out of the' appointment of 
citizens to the Government Service, whetlier before or after the date of initial 
emplo^unent are to be governed by tlie provisions of Article i6. 

-Even though tlie weight of authority is against the view of the three High Courts 
tliere is an arguable case for it in tlie light of the other provisions of, the Constitution' 
and on pragmatic considerations such as maintaining the efficiency, discipline and 
integrity of the services. During the discussion oii Article i6 in the Constituent 
Assembly, at no time it ivas suggested by any one that tlie purpose of Article i6 ivas- 
to ensure equality and equal treatment even after a person is appointed in the sendee 
of Government. On the contrary, there are clear indications®® to show that the 
article is intended to govern matters arising during the initial stage of appointment 
or employment. Once a citizen has entered the service he is controlled by the 
Service Rules and Conditions and by the various provisions of Part XIV of the Con- 
stitution. But this does not mean that any kind of inequality and discrimination 
can be made among the employees in the service. The validity of the Service 
Rules and Conditions and every act of Government taken thereunder, can always 
be subjected to the scrutiny of Article 14 of the Constitution. If a rule made is 
discriminatory or if an act done is done ‘ with an evil eye and unequal hand’, the 
discrimination or act, as the case may be, can be censured under Article 14. 

5. Reservation of posts in favour of any backward class. — ^Article 16 (4) is one 
of the most controversial provisions of the Indian Constitution and has contiibuted 
the expression “ protective discrimination ” language. This clause is exceptional 
in the sense that it validates discriminations for certain purposes and^thus legalises 
violation of the sacred principle of equality of opportunity contained in that very 
same article. It is intended to give a helping hand to the backward class of citizens 
which is inadequately represented in the services of the State' and thus to contri- 
bute to ameliorate the conditions of that class. But it ^vas never intended to exist 
as a source of help to them for all time to come. This transitory nature of this 
provision is the only justification for its existence. The provisions contained in 
Article 16 (4) are to be given effect by tlie State ivhich is expected to be ‘ prudent 
and reasonable’®® in such a way that the principle of equality of opportunity is- 
not rendered illusory. 

(a) Backward Class— What does it mean ? 

Any section of the citizens could be given tlie benefit of reservation if the' 
section satisfied the two conditions prescribed by Article 16 (4), namely, that it 
possessed the qualities of backward class and that it was not adequately represented 
in the services under die State. The words ‘ m the opinion of the State’ in Article 
16 (4) has reference only to the determination of adequacy of representation but 
not of backwardness of the relevant class. The obvious inference is that the poiver 
to pick out citizens to constitute a backward class must be exercised by the State in 
conformity with some objective standard and fixed criterion. 

_ The phrase ' backward class ’ is defined noivherc in the Constitution. The 
omission was deliberate and was to achieve certain purposes. The Drafting Gom- 


•r , f^p^iosudanan J\fair v. Stale of Kerala, A I.R. 1961 Ker. 203 ; Pandurang Kashinath More v. 
Union of India, A.I.R,. 1959 Bom. 134. 

locQ^c Aganvalv. Union of India, (1963) 2 S.G.J. 217 : (1963) 2 S.C R. 1 : A.I.R • 

lyWb.G.SlS ; High Court, Calcutta v.Amul Kumar Roy, (1963) 1 S.G.R.437 : A I.R. 1962 S.G. 1704 
Af onager. Southern Railway v. Rangachari, (1961) 2 M.L.J. (S.C ) 71 : (1961) 2 An.W.R (S C.) 
71 : (1961) 2 S G.J.424 ; (1962) 2 S C.R. 586 : A.I.R. 1962 SC 36. In the last case Gajentogad- 
The narrow construction -would confine the application of Art. 16 (1) to the intial 
employment and nothing else ; but that clearly is only one of the matte'rs relating to employment’’. 

35. Dr. Ambedkar remarked in his speech in the Constituent Assembly regarding Article 16 

that every individual who is qualified for particular post ‘should be free to apply for that post, to sit 
lor examinations and to have his qualifications tested so as to determine whether he is fit for the post- 
er not’ (in page 702 of VII G A.D.) - ' 

36. VII C.A D. p.702. 

‘ S J — 3 
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mittec declined to accept the suggestions to change the nomenclature of the phrase 
by defining it or alternatively, by replacing it by the phrase ‘ backward 
community.’ Dr. Ambcdkar®’ was of opinion that in the absence of the word 
' backward,’ the exception made in favour of reservation ‘ would ultimately eat 
up ,’ the general principle of equality altogether. Mr. K. M. Munshi further gave 
a clarification that bacTcward plass would include citizens belonging, to all religion 
and castes.®® Thus the meaning of the phrase is reasonably clear, and the doubt 
now gathered a,round it arc of artificial creation. 

The policy of the entire Constitution is to uphold the lofty ideal of secularism 
and the laudable principle of , non-discrimination and Article i6 (i) and (2) 
undoubtedly subscribe to it. Even on the face of these bare facts, the regrettable 
tendency of the State is to reserve posts in the public service in favour of castes and 
religions even without ascertaining their backwardness. But in Venkatarametna v. 
Stale of Madras^^, the Supreme Court struck down the Communal G.O. of the Madras 
■Government wdiich reserved posts for all castes and religions even without ascertain- 
ing their backwardness. The impugned order divided the total available numbei 
nf posts of District Munsifs and allotted a quota to each . caste The petitioner, 
a Brahmin, was not selected to the post by the operation of the Order even though 
he possessed better qualification than those of the selected candidates from other 
castes. The Supreme Court observed that in the circumstances, of the case no 
other caste other than the Harijans and Backvvard Hindus could be called a backward 
class and that the ineligibility of the petitioner for any of the posts reserved for 
•other communities ivas brought about only because he Was a Brahmin and not a 
member of those categories. So the Court found that the ineligibility created by • the 
Communal G.O. was hot sanctioned by clause (4) of Article ifi and that it was an 
infringementpf the Fundamental Right guaranteed to, the petitioner as an individual 
•citizen under Article 16 (i) and (2).^“ " ■ 

The practice of granting reservations in favour of castes and religions would 
produce two undesirable results not sanctioned by the ' Constitution. It might 
benefit individuals who. are"^’ well-off in life’ merely by reason of their membership' 
in the favoured caste or religion. At the same time, many deserving citizens whose 
position in 'life is backward and precarious in all respects might not only be denied 
the benefits of reservation but they will be also deprived of their legitimate right to 
equality of opportunity by their mere membership ins the so-called forward caste 
or religion. This is quite an anomalous situation because the sum total of conces- 
sional privilege added to tire normal rights of the favoured caste is always equal to 
the quantity of right taken away from the normal rights of the discriminated caste, 
plus the resultant injury caused to the discriminated cas/c due to such taking. / 

(b) The jQititnlum of reservation . — An important quekion that usually crops 
up out of the provisions of Article 16 '(4) is as>to the quantum of reserva'tion to be 
made, "the determination of which is left to the discretion of the State. - The p'lo- 
visions were incorporated into the -Constitution with the .confident belief and full 
understanding that the reservation should confine to -a minority of the posts or 
appointments.^^ The system of reservation was designed to reduce by a gradual 


37. VII G.AD. 701. 

33. Ibid., 697, “It is perfectly clear that tlie word ‘backward’ signifies that class of people — does 
not matter whether you call them untouchables or touchables, belonging to this community or 

that We need not therefore define or restrict the scope of the word ‘ backward’ to a particular 

community. Whoever is backward will be covered by it and I think the apprehensions of the Honour- 
able Members are not justified ” 

39. (1951) S.C J. 318 • (1951) 1 M L J. 625 : A I R 1951 S C 229 

40. State of Jammu and Kadimirv Jdgar Nath, Al.'K 1958J &K 14 In this case the J &K High 
•Court condemned an order which meant to remove communal disparity in a Department of the J. & 
X Government because the result of the Order was to disable a member of a particular community 
from being appointed on the ground that his community was over-represented in the Department 

41. “Therefore the seats to be reserved if the reservation is to be consistent with sub-clause (1), 
Article 10 (wnich corresponds to Article 16 (1) of the present Constitution) must, be confined to a 
minority of seats It is then only that the first principle could find its place in the Constitution and 
•effective in operation, ’’ Ambedkar, VII G.A.D pp, 701, 702. 
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j)rocess . the disparity in the matter of representation of ‘ any bactward class of 
citizen’s in the public service % and also to remove the then existing impediments 
-which. stood in the way of their entering into the public service. The Constitution 
envisaged that the provisions of Article i6 (4) , were to be kept within reasonable 
bounds so as not to materially affect the operation of the provisions of Article 16(1). 
'Whether Article 16 (4) has transgressed or travelled out of its allotted sphere of 

operation is a justiciable matter.'* 2 

According to Dr. Ambcdkar, even at the time when the Constitution was 
■drafted and when the Federal Court was in existence, reservation of only a minority 
of posts was permitted. Since tire operation of Article 16 (4) tends to reduce the, 
existing inequality in the service with the passing of time, the number of posts 
reserved for the back\s’ard class at a particular time must naturally show a tendency 
■of ^oportiohal diminution, year after ycar.*^ Therefore, proportionately with 
the diminution of the percentage of inequality in the ser\dcc the number of posts’ 
reserved must be reduced. A stage will then come when the system of reservation 
■can cease to exist .when inequality has ceased to exist from a practical point-of view. 
(Because a certain amount of inequality will at all times exist, and an absolute 
equality is an impossibility).' The pro-visions of Article 16 (4) aic from this point 
of ■vde^v to be considered purely transitory or temporary in nature and even during 
■the period of .its effective operation, the State is permitted to make reservation 
covering only a small percentage of the total available posts in the services under 
the State to ts'hich appointmehte arc to be made. Such an approach is essential 
'for not depriving citizens who are left out of the ‘ backward class ’ of the right of 
•equality of opportunity on the one hand, ‘and to maintain the efficiency of the 
•services on the other. The fair determination of the Constitution makers to give, 
,a reasonable application to the provisions of Article 16 (4) ^vithout compromising 
the efficiency of the sendees is evidenced by Article 335 which commands that the 
•claims of the members of the Scheduled Castes and Scheduled Tribes shall be taken 
unto consideration consistently with the maintenance of efficiency of administration 
, in the making of appointment to services and posts in connection with the affairs’ 
-of the Union or of a State’. Since the vast majority of the members of the Scheduled 
Castes and Scheduled Tribes would come .under the backwixrd class category under 
-Article 16 (4) Article 335 has an indisputable reference to 'Article 16 (4) also. 
The propriety, and rather the necessity, of reading both tire Articles to'gether is 
•demonstrated by clause (4) of Article 320 which prorddes that nothing in clause (3) 
of Article 320 shall require a Public Serrdcc Commission ‘ to be consulted as respects 
the manner in rvhicli any provision referred to in clause (4) of Article 16 may be; 
xnade or as respects' the manner in which effect may be given to the provisions of 
-Article 335.’' • , ' ^ • _ T 

While it has been judicially clarified that the command of the Constitutional 
provision under clause (4) of -Article 16 is to confine any system of reservation 
to a niinority of the appointments or posts, the Central Government- introduced 
a system of reservation which though initially purported to reserve only a minority 
of posts, "ultimately resulted in the reservation of almost the entire posts. The 
validity of such a sj’stem of reservation was challenged in T. Devadasdn v. Union of 
India and dnother^^. In this case the prospects of the chances of promotion of the 

, 42. “ IF c 1 ; Gsvira-aiat included m this category of reservation, such a large number of 

scaU, I think on 2 could very well go to the Federal Court and the Supreme Court and say that the reser- 
vation is of such a mrgiitude that the rule regarding equality of opportunity has been destroyed and 
the Coart Will t aen co-neto thecoaclusion wutner the local Government or the State Government 
has acted m a reasonable and prudent manner, ” Ambedkar, VII G A. D. 702. 

43. Tne principle of proportional diminution is adopted by the Constitution in Article 336 which 
jjrovidesfor reservation in favour of Anglo-Indian com-namty. Tne article states that the reservation 
wnich existed in favour of them before August 1 5, 19 47, s lall continue for two years after the commence- 
ment of the Co astitution. “ D aring every 'Succeeding period of two years, the number ofposts reserved 
for the members of the said community in the said services shall, as nearly as possible, be less than 
ten per cent, than the n’umbersso reserved durmg the immediately precedmg period of two years. 
Provided that at the end of ten years from the commencement of this Constitution all such reser- 
vation shall cease.” ' . 

44. A.I.R. 1964 S.G. 179. 
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petitioner, Avho, was a Glass IV employee in the Central Services, was obviously 
affected by the operation .of the so-called ‘ carry forward rule introduced by the 
Government of India. While the rule prescribed that i yi per cent, of the posts 
available in a particular year is to be reserved for the Scheduled Castes and Tribes 
in cases tv'hcre those reserved posts are not filled due to unavailability of persons of 
such castes and tribes, such unfilled portion of the reserved quota of posts is to 
be added to the succeeding year’s reserved quota of reserved posts, even tlrough 
appointments to the unfilled posts of the first year can be made on the basis of merit 
from among the total applicants of that year. Such a process of accumulation of 
reserved but unfilled posts can be carried to the third year in ^vhich the unfilled 
portion of the reserved quotas of the previous tis'o years can be added to the third 
year’s reserved quota. In the present case as a result of the application of the carry 
fonvai d rule above 8 o per cent, of the total appointments of the relevant year was 
accumulated and set apart as reserved for Scheduled Castes and Tribes. The 
Supreme Court condemned the rule and promptly declared it unconstitutionah 
Delivering the majority judgment Mudholkar, J., said:^®-^® 

“The guarantee (under Article i6 (i)), is to each individual" citizen and, 
therefore, every citizen who is seeking employment or appointment to an office 
under the State is entitled to be afforded an opportunity for seeking such employ- 
ment or appointment whenever it is intended to be filled. In order to effeetuate 
the guarantee each year of the recruitment will have to be considered by itself and, 
the reservation for backward communities should not be so 'excessive as to create 
a monopoly or disturb unduly the legitimate claims of other communities.” 

The Court then clearly explained the operation of clauses (r) and (4) of 
Article 16. - It maintained tliat an unlimited reservation -■would in effect ‘efface 
the guarantee contained in clause (i) or at best make it illusory.’ Since no provision 
of the Constitution or any enactment-could be so construed as to destroy anotlier' 
provision contemporaneously enacted therein, the over-riding effect of clause (4) 
over clauses (i) and (2) could only extend to the making of a reasonable number 
of reservation of appointments and posts ‘ in certain circumstances.’ 

'1 . _ 

Subba Rao, J., did not agree with the majority -view. In a separate dissenting; 
judgment. His Lordship observed thus :45.4S 

“ Reservation made in one selection or spread over many selections is.only 
a convenient method of implementing the provision of reservation. Unless it is 
established that an unreasonably disproportionate part of tlie cadre strength is 
filled up with said castes and trib^, it is -not possible to contend tha't the pro’vision 
is not one of reservation but amounts to an extinction of the Fundamental right. 
There is neither any allegation nor evidence in this case to that effect.” 

This idew apparently i^ores the fact that the pro’visions contained in Article 
16 (4) is a specM provision in the nature of an exception to the general principle 
of equality of opportunity! Wlien the majority posts are jeserved the very con- 
ception of special pro'vision rvill cease to prevail because when it operates favourably 
to the majority of the citizen? it can well be called a general provision accompanied 
by an implied special provision that minority of the posts are to be filled by everyone 
on the basis. of merit. The idea of permitting the reservation of any number of 
posts in favom of certain castes and tribes until a stage is reached ivhen it could 
be established that ‘ an unreasonably disproportionate part of the cadre is fiUed 
up with the said castes and tribes’ will inevitably introduce a dangerous 
phenomenon which would even tend to suspend the operation of the general 
principle of equality' of opportunity foi years together.’ 

(c) -^esenation of selection posts . — Does Article 16 (4) permit the making of 
reserv^^/ of selection posts m the service ? The Supreme Court ansivered the 
quest£,'l„jpai the affirmative by its decision in General Manager, Southern Railway and 

^■^ 41 . ; — 

^ Devadasan v. Union of India, AIR. 1964 S.C 179 at 187, 192. 
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another v, Rangachari^~ ^vhidl a circular issued by tlic Raihvay' Board ordering 
reservation of selection posts in the ..Railway Service in favour of the members of 
the Scheduled Castes and Scheduled Ti'ibcs,' was held to be intra vires the provisions 
•of^ArticleTb ( 4 )- • • , ’ 

■ In this case, the petitioner Rangachari who was a Court Inspector was promoted 
to the post of" higher grade Court Inspector after his being, interviewed by the 
"Selection Committee, as he was placed as No. 1 in the list prepared by the 
Committee. After the promotion had taken place, the impugned circulars were 
issued and in the light' of those circulars the Selection Committee decided to consider 
tlte case of an employee belonging to flic Scheduled Caste for the purpose of promo- 
ting him to tlie higher grade. The effect of such consideration would be, the 
petitioner apprehended, a revereion of the petitioner. The petition' filed by him 
under Article 226 befoie tlie Madras High Court was allot ved and a mandamus 
was issued on tlie ground that tlie circulars were ultra vires the provisions of Article 
16 (4). From that judgment this appeal was filed under Article 132 (i) after 
obtaining a certificate. 

The main question which came up for consideration of the Supreme Court 
was tliat of file scope and applicability of Article 1 6 (4) on the strength of whose 
provisions the impugned circulars were issued. The Court by a majority held that 
die power of reserifatiqn which is conferred on the State under Article 16 (4) can 
be exercised by the State in a proper case not only by providing for reservation of 
appointments but tJso by providing for resenation of selection posts. The ” posts ” 
cannot mean ex-cadre posts but tlie context requires that “ posts ” should be deemed 
to be posts inside services and not outside them. The Court admitted that the 
prolusion is to be read along with Article 335. Delivering the majority judgment 
<3ajendragadkar, J. (on behalf of himself, Sarkar and Das Gupta, JJ. but with 
IVanchoo and Rajagopala Ayyangar, JJ., dissenting), said:^® 

“ The condition precedent for tlie exercise of the powers conferred by Article 
16 (4) is that 'the State ought to be satisfied tliat any backward class of citizens is 
not adequately represented in its services. This condition precedent may refer 
either to the numerical inadequacy of representation in the services or even to tlie 
qualitative inadequacy of representation. The advancement of the socially and 
educationally baeWard classes requires not only that they should have adequate 
representation in the loivest rung of service but that they should aspire to secure 
adequate representation in selection posts in the services as well. In the context 
the expression ‘ adequately represented ’ imports considerations of * size ’ as well 
as ‘ values,’ numbers as well as tlie nature of appointments held and so it involves 
•not merely the numerical test but also the qualitative one.” 

Wanchoo, J., materially disagreed wth the majority view and held tliat Article 
16 (4) only authorises to make resen^ations either by reserving appointment to 
the services or by reserving posts in the sendees. Appointments, in his opinion 
mean only the initial appointments to a service, for a person is appointed only once 
in a service and thereafter tliere is no, further appointment. Therefore reservation 
of appointments means reservation of a percentage of initial appointments to the 
service. ' Posts ’ refer to the total number of posts in the whole of tlie service and 
when reservation is by reference to posts it means reservation of a certain percentage 
of posts out of the total number of posts in the service. The reason why these two 
methods are mentioned in Article 16 (4) is that while by the method of reservation 
of appointments the benefits of adequacy of representation can be achieved only 
witliin a longer period of time, by the method of reserving posts the representation 
is made adequate in a much shorter period. So Article 16 (4) can only mean that 
the State has the power thereunder to reserve numerically a certain percentage of 


47. (1961) 2 ML J. (S C.) 71 : (1961) 2 An.W.R. (S.C.) 71 : (1961) 2 S.G J. 424 : (1962) 2 
S.G R. 586 : A.I.R. 1962 S G 36. 

48. GencTalMa^ags^, Southern Railway V. Rengachari, {1961) 2 "ML J. (S.C.) 71 : (1961) 2 An.W* 
R. (S.G.) 71 : (1961) 2 S.G.J. 424 : (1962) 2 S.G R. 586 : A.I.R. 1962 S.C 36 at 44. 
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appointments or posts in the manner as indicated above. The State has no power 
to ‘ split the services intb'various grades and make reservation m each grade ’ 
merely because of the use of the word ‘ Posts 


Rajagopala Ayyangar, J., agreed with the views expressed by Wanchoo, J. He 
held that a restriction on a guaranteed freedom should be narrowly construed so as 
to afford sufficient scope for the freedom guaranteed. Every appointment in the 
service must naturally be to a ‘ post ' in' the service, because ^ there cannot be an 
appointment in the air ’. ' In some of the top grades there arc single posts in the 
service. If at any point of lime the incumbent is not a member of the backward 
cla!ss, it would certainly be a case of inadequate representation as "regards that post 
which would mean that' such posts which' arc single may be reserved for all time 
to be held by member ,of the backward class, ■* because if at any moment such a 
person ceases to hold the' post there would be inadequate representation in regard 
to that post. So ‘ madi quacy of r< presentation ’ refers to a quantitative deficiency 
in the representation of the bacicward class in the service taken as a whole which 
can be remedied only by reservation of initial appointments, and not to an inade- 
quate representation at each grade of service or in respect of each post in the service. 
His Lordships 'concluded rims'*® : ■ . ' ; 


' ' “If an ihadcquacy' exists today, to’ give retrospective effect to the reserva- 
tion, as the impugned notificalioh has, done, would be' to redress an inadequate 
representation \vhich took place in th’e’past by 'an order 'issued today. , In my judg- 
,mcnt that ip dot contemplated by*^‘the power cqriferied to reseryp which can only 
mean- for the future'.”’’ ' ‘ q _■> • <1 


Di 


Ambedkaysaid'of Ajticle i6 (4) that it was'/ provision made forj-the entry 


of certain communities whichdiave so far been outsjde the administration/. The 
,aim of Article ,16 (4) is to facilitate' the entry, into .the services, of the backiyard clasps 
of citizens who wc-re excluded. from the services so far,; butiths;; yer/i doubtful 
whether it aims at remedying" inadci^uacy of n presentation in. all grades, yanging 
from the grade of/thb'pcons W that 'of a' Government,’ Seefetarj)-’ ‘ ,The qualitative 
inadequacy can be' remedied only by usingeifhcrbftIie'two’dOviccsyt.'e.,'by-prq- 
moting employees of the, ’lower’ grades to higher g/adjis by" "qverlqdkmg'tlid’pnh- 
.ciples of seniority 'and effi'bichc^/di' hy, direct selectiqn'of officials Fd' higher Ibvels 'of 
services so as fo'placb^newjhands oyer the'em^ldyees' ah eady, in the services ’ ‘What- 
ever may be'the basis of ifhplementatiqii’of these two de!yyces',' it'must riqthc bn ‘the 
basis ofreservatibh because m the' first case, it'woUld frustrate 'the ‘ Hopes of thbs'e 
emplbyc^'fof proniqtioii 'm the services on.the basis of sSiqntyhn’d'effi'dicncy,! and 
'in the second .cfise^nbfon'ly 'would it 'leduce'thc chnhces^''oT‘;pfqrfiqubh/'''qf bxisting 
employees biif would 'also depnve-fhe 'qualified, ap*plicarit of the jqppdftuni’ty 'to get 
a senior post, and so at that level of the 'fight ‘bf ‘equality of' bppbrtuhity.' ' These 
difficulties which -are of great inipogtance as, far. as, -the, right qfiequahty is'con- 
rcerned, dissuade. .one fiom 'acccp.ting<-.the, majorityrr.view- and -should/, inevitably 
fpersuadc to/ accept .theiminority, view in thcj aboye cast;. f 1 r- ' >j[j 

(d) 'Measures su^esfed To impi ove ' 'the ■'''coMitians ■ of ’ backward ‘ class ■g'dcSQxit 
'pressing problem which c'allsfor'thfe immediate attc'htibn of the*authorities'respo'nsl- 
ble for the'faithfiil irnplbmentation of the 'provisions of Article 16 (4) is to'woEk oiit 
■ a proper criterion to constitute a h'ackward class in whose favour the reservation' 

- could be ‘'constitutionally made' “The appreciation bf the import of the word ‘Class^^ 
as a synonym' for ‘ Caste^ would 'precipitate .unconstitutional discrimination " Tile 
fallacy in granting 'reservation to' castes and religion's could be demonstrated by 
two logical reasons. In the first place it would not bp precise to impute ba'ckwardnesS 
' to 'all the members of' a caste alike and without e'xci ption. Secondly, the selection 
'of a particular caste to be’ designated as a backward class from among the numerous 
castes should necessitate an invc'stigation into the relative backwardness or fonVard- 
ncss of that caste in comparison with the other castes A true and rational invcsti- 


49. General Manager, Southern Rly v,Rengachari (1961)2MLJ (S G ) 71 ■ /1961) 2 AnWR- 
(SG.l 71 : (1961}'2SGJ. 424 : (1962) 2 S G r! 586,: A I.R 1962 S G. 86 at 49. 
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gation into the backwardness of any caste must inevitably mean an investigation into 
Ae baefavardness of every family and every indmdual coedposing that caste. Tlnp 
the process of determination of the backwardness of even a single caste would ulti- 
mately result in the investigation into the social, economic, educational, occupational 
and other kinds of baclavardness of each indmdual citizen of the entire country. 
If such a scientifically prepared data is available the grouping of the really backward 
citizens from the entire society belonging to all the castes and religions, to mould 
out a back\vard class' for the purpose of Article i6 ( 4 ) dvould never be a difficult 
task. In such a case, since tlic same standard of measurement is applied to ascer- 
tain the backwardness of all citizens, a backward citizen belonging to one caste 
\vould make no difference from his countei-part belonging to another religion^®. 
Then a criterion of caste would automatically prove to be superfluous and irrelevant. 
So the first step that could be taken to improve the conditions of the back^vard 
class in the fields of public employment is to appoint a proper agency to investigate 
and report in the lines as suggested above. 

According to the practice [adopted by the various States®-, persons possessing 
inferior qualities and qualification than thosc_ generally prescribed for appoint- 
ment, are absorbed to the public service by virtue of the reservation s^'stem. It 
would be better to give educational and financial help from the beginning of the 
career of the back^vard citizen and to equip him to compete with the rest of the quali- 
fied citizens on footing of equality at tlie stage of appointment. This would 
prevent tire inherently incompetent backward citizen with .the 'lowest intellectual 
aptitude from being appointed in the service under flic.prctavt of backrv'ardness .. 

,In order to respect the right of every citizen to the equality of qpportunity, 
and to keep up the efficiency of the public service it is highly essential to liinit the 
quantum of resen'ation to the irreducible minimum, and to set up a time limit pre- 
venting its indefinite continuance®^- Otlrcrwise, a priwlcgcd class, _ indolent and 
indifferent, and ahs-ays looking to the mercy of resermtion, may come into existence. 
Mo reservation may be granted for appointment to posts the holding of which 
require skill and specialised qualifications. This ought to be so, because an unquali- 
fied backward citizens, appointed in the post of an engineer, cannot be expected 
to design and construct a “ backward bridge or dam 

Since it is a rvell-accepted fact that the backwardness of an Indian citizen is mainly, 
though not solely, due to his economic incapacity®'*, all efforts should be made to 


50. It may bs noted that the Baclns'ard Glasses Commission established in 1953 under Article 
340 to investigate into the conditions of bickwardness of the citizens reported a list of castes and sub- 
castes to be treated as the backward class. According to the Commission’s estimation more than 85 
per cent, of the waole population, including women, was to be treated as the backward class. The 
Ministry of Home .Affiirs expressed disappomtment with the Report of the Commission because it had 
acted contrary to the purpose for wnichit was created. fReport of the Backivard Glasses Commission 
(R.B.G C.) Voi. I & Mimordanumofthe R B C G.Mmistr)- ofHome Affairs, Government oflndia). 
So from tae experience gained from the working of the B.G.G. it can be suggested that any Commis- 
sion or agency that may be constituted in the future for the purpose must be given clear instructions to 
achiei’c the purpose. 

51 . Tne method suggested may indirectly satisfy the claims of the backward castes also. If the 
backward citizens of a particular caste form a substantial part ofthe neuly constituted backward class, 
as suggested above, naturally that caste can capture a substantial number of the resers cd posts. 

52. According to information given by the Central Government to the Members of Parliament, 
eight States in India have now adopted the economic criterion as a sole test to detect the backwardness. 
— The “Hmdu” (English daih), ^ted 2nd December, 1963. 

53. Tne rigat approach to the problem of giving protection to backward class of citizens svas - 
explained by Air. Jawaaarlal Nehru as early as in 1950 avhile he spoke of 'the matter in the Constituent 
Assembly thus : “ It is right aud important that we should raise the level of backward groups in India 
and bring them up to the le-vel ofthe rest. But it is not right that in t^-ing to do this we create further 
barriers, or even keep on existing barriers, because the ultimate objective is not separatism but building' 

up an organic nation I do not think it will be a right thing to go the way this country has gone 

in tae past by creating barriers and by calling for protection. Asa matter offact nothing can protect 
such a minority or a group less than a barrier which separates it from the majority'. It makes it a- 
permanentfy isolated group and it prevents it from an> kind of tendency to bring it closer to the; 
other groups in the country.” VII C.A-D. 323, 

54. M.R. Balajt v. Stall of Mysore, (1963) 1 S.G.R. (Sup.) 439 : A.I R. 1953 S.C. 649. 
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-improve his economic stability through the multifarious agencies of the State. All 
lielps to induce them to enter into the fields of agriculture and industry, and all 
facilities to get good education, such as the award of scholarships, may be given from 
the States to the backivard class. 

Conclusion . — ^During the short span of time since its enactment. Article i6 has 
-done much for securing equality of opportunity in public employment; Out of the 

15 reported cases that have come up before the Supreme Court for its verdict five cases 
■were decided in favour of the applicants. In three cases the Court was divided 
in its opinion. There is a me-w, not totally unjustifiable, that the vague, obscure 
and tmdefined phraseology used in Article 16 has often tended to defeat the excel- 
lent intentions of the framers of the Constitution. In making orders under Article 

16 (4) in favour of ‘ backward class ’ the States must show much more ‘ prudence 
and reasonableness In determining the backwardness of citizens a proper cri- 
terion conducive to, and not defeating, the rights of the rest of the society to the 
equality of opportunity must be found out and adopted. And that criterion must 
be based on objective standards and accurate data. At the same time, the Courts may 
be vigilant and keen in restricting an unbridled and unruly application of the pro- 
■visions of Article 16 (4) by the I&ecutive. The Courts may recognise, if not done 
■so by the Executive, the purpose for which and the circumstances, in which Article 
16 is inserted into our Constitution even though there is an equally effective equality 
provision contained in Article 14. The ultimate aim of all the provisions contained 
in Articles 14, 15, 16 and 29 (2) is to make India an indivisible and organic nation 
iree from the vices of casteism, communalism and parochialism and to create a 
.society in tvhich equality, not between communities and groups, but between 
'.-citizens, could flourish. 



THE SUPREME dbtlkt JOtjRiQAL. 



as 


^ -f , < ' , I ' 

THE LEGISLATIVE SUPREMACY IN THE ARTICLE 21 
OF THE CONSTITUTION. 

' U. N. Gupta, ll.m., 

' Lecturer in Law, University of Allahabad. 

Jhe constitutional guarantee of the liberty of person has .generally been in 
the. form of the observances of the procedural safeguards envisaged .against the 
yiolation of it. In the modern times the State is expected |to. make the impact on 
the freedom of the individual in the interests of the community in multifarious 
ways. Accordingly, the protection of personal liberty is sought not in limiting the 
State from making laws which may give occasion for the deprivation of personal 
liberty but in, making the' State rto obsOrve meticulously the procedure necessary 
i;o;be followed before a. person, can be deprived of his personal liberty. The consd- 
tutional safeguard to -the liberty of person, in England, the parent of the Indian 
constitutional system, has always been by way of the effectiveness , with .which 
the writ of habeas corpus is enforced, against the , improper or arbitrary, imprison- 
ment. Also, in the Constitution of United States of America the writ .of habeas 
corpus is a permanent remedy in normal, times, and in addition, the judiciary 
has the power to scrutinise the substantive laws under the ‘ due process ’ clairses 
of Vth and XIVth Amendments. .Asimilar pattern, though. different in matters of 
details, is secured in favour of personal liberty by the Constitution of India through 
the operation of the Articles 21 and 32. ■ 


In the study here the way.in which and the circumstances in which the Article d l 
of the Constitution of India has been interpretedin order to maintain the supremacy 
of the Legislature oh theRritish pattern in theimatter of the deprivation of personal 
liberty has been examined. The (question examined here essentially deals - with 
the major premise in the context of the decLions of the Supreme Court on which 
it is found to depend rather precariously V- To this, is added an investigation of 
the extent to which the Judiciary and the Executive can he the rivals of the 
Legislature in the making or regulation of ‘ law ’ in the Article 2 1 . 

The 'Law-making .Agency under the Article 21. — The Article 21 lays down, — “ No 
person shaill be deprived of his life or personal liberty except according to the 
procedure established by law.” There is nothing in the words of the Article 2 1 
Which in any way suggests the kind of law by which the procedure for the depri- 
vation df the' persoiial liberty is to' be established; In Gopalan v. State of Madras, ^ 
the Supreme Court, had been' set to examine whether the term ' law ’ in the'ArticIe 2 1 
referred to 'the enacteci’ law'dnly^’iid ' exclusively or whether it also referred to law 
ihade by dthet sources or made subject to some extraneous principles. It had-been 
contended that that ‘ law ’ was not to be evaluated only on the considerations df 
the source or the law-making agency but also with reference to the content of it : 
it must be ‘ just,’ ‘ natural ’ or ‘ proper ’ law. It was also contended that if 
the term ‘ law ’ was interpreted to mean only the enacted law, it would be 


1. Article 1, scctioa g, ~ ‘ 

2. (1950)' S C j; 174 (1950) 2 M L j '42 t>(1950)S.G.R. 85. - 
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always competent for the Legislature to pass a law laying down a thoroghly 
irrational and arbitrary procedure opposed to the elementary principles of justice 
and fairness and the people would have no protection whatsoever. 

An analysis of the majority judgments shows the unanimity of the Judges in 
the interpretation that ‘ law ’ in the Article 21 is' not to incorporate' the implications 
of ‘ just ‘ natural law’ or other such expressions. But, at the same time on the 
score of the law-making agency under the Article 21, Kania, G J.,® and Das, J.,* 
regarded ‘ law ’ to mean.' enacted law ’ while Sastri® and Mukherjea, ® JJ. , defined 
it to be ‘ State-made law’. It would be observed that ‘'State-made law ’ can be 
one' made by the Executive or the Judiciary also in addition to the Legislature. TFIow- 
ever,' by holding that the Article 2 1 was a limitation on the Executive primarily 
in'that It should act only in accbrdarice^vith the procedure established by law, and 
by observing that the Constituent Assembly had after detailed examination rejected 
the * due pVoccss ’ clause which could have given the Judiciary the right to -share 
in' the law-making functions of the State as in the U.S.A., the majorityjudgments 
siiigled out the legislative organ of the Government as the sole law-making organ of 
the S tate for the purpose of the Article 2 1 .In his dissenting, judgment, Fazl Ali, J'.,’ 
defined ‘ law ’ in Article 2 1 to mean ‘ valid ’ law and held that Whatever be the source 
of siicTi a law the procedure set by it for the deprivation of personal liberty must 
incorporate the basic principles of criminal justice in order to be ‘ valid ’ law.’ Such 
basic principles would be' binding on the Legislatures arid the Judiciary ivould be 
entitled' to 'examine whether any enactment violated such basic requirements or 
hot.' ' ' • Of' 


''The judgments in‘ Gopalan'v. Stdte'of Madros^'^ point out thV fact 'that two 
ihtetpretations'on'thc nature of the law-making (machinery under' the terins bf 
the Article 21 are always possible. One on the pattern of the parliamentary 
supremacy of England and the other on the American pattern in which ,the Judiciary 
and the. Legislature, together take part in the law-inaking .functions. ■ It .was only 
a.questipnof preference by the majority of the pattern obtainable in England, .n. 


' 'Though tW Supreme' 'Court has in its judgment 'in Khardk'Sin^h'v. State'^ 

modified its 'opinion in 'the' Gopd/an’xtrric® on the' vital definition of'the^' persbri'al 
liberty*’ in Article *21, yet its'judgments® continue to favour 'the -irite'fpretation'of 
‘ law ’ given by the niajonty judgments in the Gopa/fln’j'fofff.®.' ' ’"J 

' J . !f, ■ . ' ' '/ fa f>' J , -'J 

- ^ An examination is now made of the attempts of bringing the Judiciary and'the 
Executive into the iaw-makirig field under the Article' 21 and'the judgments thereon 

'I ' ' ( - ' -If . ' 1. fi . . i • 1 a .i . i^ti 

by the Supreme Court., ' ‘ , 

^ ^ J : *■ , ' ' J t i I '4 K J ‘ ' 1 . . ^ ' 1 'i ' 1 > ^ \ . J > / 

.,,r , The 'Judicial Law-making and- Judicial i^view^ under tlw Article 21 . — The challenge 
to the primacy of theLegisIature injKe Article 2 1 by the Judiciary, ^’h^ b^n already 
alluded, is not directly pq^iWe., .^The ArUcle 21 does not require aiiy reasonable 
procedure to be,esteblished.by, the law for the deprivation of the personal jlibertyj 
por does it say of any due process of law.,. It may be mentioned, that, the require* 


's’ ‘(1956ysCJ. 174: (1950) 2‘M l'J. 42: (1950) SCR. 88 at'p. lOSl'' *' ' '' 

■ 'U: /iW;,a(p.-'308 - a- J' :■ 

5.' /iff/ ,* 199. - ' I ' - j [/ ' ' 

' '6,ji'/iff/.,^t p.'278. "1 • j : J , , i‘ n.i • 

-- 7 .-' /ifWj-^it P- 162-cr jfi?. . . ^ 

8. (1964) 2 S C.J. 107: (1964) 1 S G.R.. 332: A.I.R. 1963 S C. 1295. 

9, Ram Singh v. State of Delhi, (1951) S G J, 374 ; Kharak Singhv, State of U.P.', Op. at.,. 
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ment of ' reasohableness ’ lias always been interpreted in the 'English system of law 
to empower the Judiciary to revieiv the proper exercise of the power by the -authority 
concerned.^® The Supreme Court of India has in interpreting the clauses (2) to' (6) 
of the Article 19 ivhich empower the State to lay down ‘ reasonable restrictions * 
on the freedoms enumerated in the Article 19 (1) held that while it was for the 
Legislature to define the restrictions, at the same time the Goui t would examine 
whedier ■ the restrictions were properly reasonable ' or not.^^ No such power o^ 
sharing the laiv-making functions of the State has been claimed by the Court under 
the Article 21.^. , 

•fii iji cl I‘ . ' ' ' ' ' ’ . , Mb • ; 

'1 ‘ Moreover, the Supreme Court has in a number of cases, like, M/ 2 Singh v* 
State of Delhi.^-a Collector of Malabar’v. E. • Ebrahini^^ atid Kharak Singk'v. Slate, of 
U.E.^-b 'maintained the opinion in Go/>a/dn’j case^-'^ which rejected the argument that 
because pei^sonal liberty is a term sufficiently comprehensive’ to include the freedoms 
enumerated in the Article ig (i) and because its deprivation may also irt some 
ca'ses result iri the extinction of those freedoms, thfcreforc, any ^ law ’ ivhich deprives 
a person' of his personal liberty should be -also subject 'to the judicial 'review, as 
to the reasonableness under Article ig.' A contrary view, which can be, taken iby 
the Supreme Court at any time in future would give to the Judicisiry wide powers 
of review under Article 21 as well "whenever the procedure would, violate', the 
freedoms of Article, 19 (1). I o ' ■ , ‘ ;;i \-'i ' , 

Advocating for such a change it has been observed^ ^ that before: the First 
Amendment of Constitution of 1951, when under the clause (2), of the Article ^ i 9 
reasonable restrictions could not be put pp the freedom of speech and expression 
in the interests of public order because public order ’ was not mentioned as orte of 
such conditions in the said clause (2), there seems to have been a good Justification 
for the decision in the Gojiff/anV care ^ {ollowcdin RamSinghv . State of Delhi^-a, Since 
every la"\v' "which deprived a person of his personal liberty under the Article 21 if it 
was to be subject to the "requirements of Article 19 (2) it would be constitutional 
only if the detention was necessary in the interests of the ‘security of State’. In 
Ramesh Thapparv. State' of Madras^* the Supreme Court had distinguished the 
‘ security of State ’ from ‘ public order.’ Since threat to the ‘ security of State ’ 
refers to more serious activities than threat to ‘ public order’, the application, of 
Article 19 along with the Article 21 would have pro"vdded constitutional lo'dji-hole 
in favour of unsocial, communal and Communist "violence "which was thriving in 
fthe years around 1950. . Now, since the First. Amendment of the"' Constitution of 
1951 the State can impose reasonable restrictions on the freedom of speech and 
-expression in the interests of ‘ public order’ or for ‘ incitement to an offence,’ it 
has been suggested, there would not be any harm in subjecting ‘ law ’ in Article 2 1 
.to the. conditions of judicial review under the Article 19. ' t , , 


9-a. (1951) S.G.j; 374. 

9-6. 1964 2 S.G J. 107. 

10. Leversidge v. Anderson, L.R. 1942 A.G. 206. 

- 11. Ghinlamanrao v. Slate of M.P., (1950) S CJ. 571 : (1950) S.GR. 75R 

12. A I.R. 1957 S.G 688. ’ ■ ' . , I 

13. Tripathi, Preventive Detention : The Indian E"<perience, Amerrcan four, of Comp. Low 

Vol. 9, 1960, p 219. . ■ 

14. (1950) S.G.J. 418 : (1950) S.G.R. 594. ", • . _ 
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. It has also been pointed outj^? that a similar distinction between the Article 31 
and the Article 19 which had been propounded mGopalan’s case^ and follmvcd in 
cases, like, Chiranjit Lai v. Union of Indii^^ and Stale of Bombay v. Bhanji^'’, by the 
Supreme Court now stands reversed by its decision in Kochunni v. State of Madras^^- 
Accordingly, now the laws which deprive a person of his property under the Article 
31 would be subject to the powers of judicial review under Article jg (5). This 
provides a basis for a change in the relationship f between the Articles 21 and 19 
also. •' ' ' , . 

It may be added here that such a change in the attitude of the Supreme Court 
would not involve any radical innovation. Under the Article 14, which the Supreme 
Court has held^® to be applicable to the ‘aw ’ made under Article 21, the Judiciary 
can already examine whether such a' law makes a reasonable classification or not 
from the point of view of the equality before law. If the Article 19 is also made 
applicable to ‘ law ’ under the Article 21 the Courts •tvill have only an added [ power 
of review when the ‘ law ’ also deals with the freedoms mentioned in Article 19 (i)‘ 
'In discussing the position of Judiciary as a possible rival of Legislature under 
the Article 21, the precedent making power of the judicial decisions may also.be 
alluded to. The precedents have the authority of law because the inferior Courtj 
are bound by the expositions or interpretations of law by the Courts superior to them. 
In the field of personal liberty, as in any other, the Courts have vast opportunity 
of fixing the limits of law or filling the gaps left by a law. For. example', in Krishhan v. 
State of Madras, the Supreme Court laid dotvn that the general rule regarding 
. a temporary statute was that in theabsence o.f special provisions to the contrary the 
proceedings which were being taken against a person, would ifiso facto terminate 
as soon as the statute would expire.. Therefore, the .preventive detention which 
would be but for the Act authorising it illegal, cannot be continued beyond the 
expiry of, that Act itself. This general rule depends upon the understanding of 
the Court and obviously regulates the law of personal liberty under the Article 2 1 . 
-Later on, it has been applied in cases, like, State of Bombay v.'Hemen SaritlaP^, or, 
GopiChandv. Delhi Adminislrafdn'^^. ' - " 

'However, the precedents though they have the force of law are always subordi- 
• nate to the enacted law and exist only so long as they are not contrary to statute 
1 law. , ■ >, , ^ \ 

- ,The above analysis wll show that for the present the Judiciary is in no way a 
challenge to the supremacy of the Legislature under the Article 21. 

' Executive Legislation under the Article 2T.' — In the English 'Constitutional system 
of Parliamentary supremacy any claim of legislative power by* the Ilxecutiveis 
unthinkable. Basically, the liberty’of person in England is maintained by excluding 
’ the arbitrariness of the Executive in dealing with’ the laws of the land and by 
relying on the Parliament that it will watch the liberties of'the people from' being 

15. Nathenson, Northwestern University Law Review, Vol 56, 1961, p. 194. 

16. (1951) S G J. 29 : (1950) SCR 869. 

17. (1955) S CJ. 10. (1955) 1 S.C R 777. 

18. (1961) 2 SGJ 443 -(1960) 8 SCR 887: AIR. 1960 S.C. 1080. ’ ‘ 

19. Gopalany, State of Madras, (1950) S.GJ ITA, State of W.B.v Anwar Ali, (1952) S-C.l. 55: 

(1952) SGR 284 j a 

' 20. (1951) S.GJ. 453. : 

21. A.I.R. 1952 Bom 16. 

22. (1959) S.GJ. 831: (1959) 2 S.C.R. Supp.'87: A.I.R.' 1959 S-G. 609. ■ 
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violated in a- manner c 6 ntrary to' the great Charters, viz., the Magila 'Gatta, 
the Petition of Right and the Bill of Rights. ' ■ 

• * s* ' 

In' the'U.S.A., the same has been achieved on the basis oif the doctrine of 
separation of powers and constitutional trust. Tiie Constitution defines the different 
organs which are ehtrusted -with the legislative, executive and judicial functions of 
the State.®® ' Further, under the maxim delegattis iion potest delegare it is not possible 
for the Legislature to delegate its functioiis to any other body. Therefore, unless 
the 'Constitution is changed the defined constitutional agencies are to perform theii' 
functions only and exclusively.®*. 1 ' ■ ’> 

In the Constitution of India, there is no rigid separation of powers as in the 
U.S.'A. 'ahd, atthe saiiie time, instead of Parliament as in England both the Legis- 
lature and the'Judici^y are relied upon to protect and maintain the liberties, pf the’ 
jjeople in accordance with the Constitution. The approach of the Supreme Gpurt 
has been quite rigid in excluding the Executive from making any claims^ to legis- 
lative powere under the Constitution and more so in the field of the fundamental 
righte.®.® In Gopalanv. State of the’ Supreme Court had rhade it clear that 

in general the Article 21 was constitutional limitation on the Executive and it 
■gave all the law-making functions to the Legislature. "While the Legislature is free 
to lay down £he procedure of its choice subject to other requirements of the Constii 
tution the -Executive rhust act according to such procedure, ' . ‘ 

The Executive, if it tries to exercise legislative powers can do so in two wa,ys. 
In the, absence of a ' law under the Article 2 1 it may make Rules for its guidance 
without waiting for tiie Legislature to do so. Else, it may be delegated the authority 
to rnake the Rules or law by the Legislature. On botlr aspects the Supreme Court 
has given' forceful judgments. _ . . . ■ 

. In, Kharak Singh v. Stale of U.P.”’’, the validity of the U.P„Tolicc Regulations 
made" without legislative sanctions had been in challenge in .so jfar as they violated 
the personal liberty under the Article 21. The respondents argued that -if any 
Regulation violated the Part III of the Constitution simply because it had been made 
by the Executive, the Regulation should be upheld if it ^vas in the interests ' ofethe 
general public and public order and enabled the police to discharge its functions 
and duties in an efiicient manner. The Regulations ^vere contended to be reasonable 
in all respects. , ^ * h..,.., f 

The Supreme, Court proceeded with the view®®, that if the “ impugned: Regula- 
tions constitute an infrngement of any of the freedoms guaranteed to the petitioner 
,by the Constitution then the only manner in which this violation . of fundamental 
right could be defended would be by justifying the impugned action by reference to- a 
valid law, i.C;, betit a statute, statutory rule or a statutory regulation ”. In other 
i words,' it will be the, unconstitutional activity which .will be, before the Court for 
examination and for adjudication. Such an activity must be justified ,on the b^is 
of the constitutional imperatives. , . , 


23. Springer v. Govt, of Phillipines, Island, 277 U.S. 189. 

24: Cooley, ComfiJuliojjfll LimftaJion^jVol. I, p 224. 

25. Rashid Ahmed v. Municipal Board, (1950) S.G J. 324;- 

26. (1950) S:C jn74T(1950)‘ 2 MX'j:42T'(1950) S.C.R. 8 

27. (1964) 2 S.C J. 107 : A.I.R. 1963 S. C- 1295. 

28. Ibid at p.fl299.' .• i -- - 
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, In the present chse, the respondents had admitted that the Regulations had been 
made for the guidance of the police without any legislative sanction. The Supreme 
Court therefore, refused to examine the reasonableness of the Regulations on their 
merits for their validity under the Constitution on the ground that to 'do so would 
amount to giving recognition to the power of making laws by the Executive simul- 
taneously with the Legislature .under, the- Article 21 and also otherwise. - 

.It would be' thus observed that the Supreme Court has' maintained the consti- 
tutional proposition solidly cntrenchcd in the English and the American consti- 
tutional law that the Executive has no capacity of making laws on its own authority 
In a way which would violate the fundamental rights of the people. ^ 

The other .query referred to earlier, .pertains to the degree to which the Legls; 
laturc can delegate its ovvn powers of making law to the Executive under the Article 
21. The Supreme Court had the occasion to give its Advisory Opinion on this point 
in Rc Delhi Laws Act, in 1951. In substance, it held that by the Article 

2^5 the Constiution has assigned the law-making power under ■ the Constitution 
exclusively. to .the Parliament and the, State. Legislatures. The Legislature being a 
creation of the Constitution exists under the supremacy of the Constitution, unlike in 
England, and cannot delegate or part with their essential legislative functions- 
The essential legislative functions deal with the determination of the legislative policy 
behind any law and the formulation of the policy into a rule of conduct. In the 
field of liberty of person, the prescribing of an offence for some activity and the pro- 
viding of punishment for the same are essentially legislative functions. However, 
there can be a. delegation ofpower'in the nature of subordinate legislation, like, the 
making of Rules' and Regulations fdr carrying out the provisions of an enactment 
or the delimiting of the new areas to which the enactment wpuld be applicable 
on the happening of some contingency. 

? '■ I't would thus be observed that in its effect the Advisory Opinion of the Supreme 
Court in Re Delhi Laws Act, 1912*®, 'excludes the possibility of the Legislatures ven- 
turing to favour the Executive by granting to it the legislative functions' and thereby 
affording to it the power of making law laying down the procedure for the' depriva- 
tion 'of personal liberty indirectly; ■ ‘ ' 

'' In concluding, it may be observed that the ipteipretations of the Article 2t‘show 
that the Supreme Court has by its decisions rhaintained the legislative supremacy in 
laying down the procedures for the deprivation of personal liberty much onthc pattern 
-obtainable in' England. - It has firmly rejected the attempts to introduce the powers 
'of review byhhe 'Judiciary of the' in trinric' merits of the legislative enactmeilts either 
^on'the pattern' followed by it in the matter of ' reasonable restriction’ under the 
'Article 19 by introducing it along with the Article 21, Or on the pattern of the ‘ due 
process of law ’ as in the Constitution of the United States. The Supreme Court 
has by its decision in Kharak cure®® forestalled any claim of legislative function 

by^ the' Executive even when the Rules may be just and reasonable and when the 
Constitution lays down that the laws may be made by the ‘ State ' wihout specifying 
exactly the agehey. It is also not possible for the Legislature to bestow by delega- 
tion the legislative functions on the Executive with regard to ‘ essential legislative 
functions ’ which have to be exercised by the Legislature itself. 


29. (19511 S.C J. 527. 

30. (1964) 2 S.C.J. 107 : (1964) 1 S.C.R. 332 : A.I.R. 1963 S.C. 1295, 
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The present constitutional position depends on the continued acceptance by 
the Supreme Court of three propositions. First, ‘law’ in the Article 21 is to 
mean only the law enacted by the Legislature. If it is interpreted to mean ‘ State* 
made law ’ and the latter is interpreted to include all tire three organs, Legislature, 
Executive and the Judiciary, the* situation would change. Secondly, the Article 
19 is kept away form any application when the procedure established by law under 
the Aij'ticle 21. also offends the frcedomsguranteedbythcArticIe 19 (i).*-. Thirdly, 
the term ‘ law ’ is not interpreted to carry with it the implications of ‘just,’,* ideal f * 

‘ natural ’, or * proper ’, law. Otherwise, the Judiciary will obtain the power of 
examining the merits of the enacted law as it is available to the Judiciary in the 
U.S.A., under the ‘ due process of law ’ qualification of the liberty. ' 
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' ^ THE LATE SHRI LAL BAHADUR SHASTRI. 

' ■ ' ' ' ' 

' •' ‘''Shri Lai Bahadur has steered the destiny of the nation through stormy seas 
though at the •helm only form short period of nineteen mdntlis. When he became 
Priihe Minister he had not the halo of his predecessor. , He ‘was not cast in the 
1 hdroic mould and he had not made any impact outside the’ country. And not 
many ventured to forecast the great reputation he has made and the success he has 
achieved. Born of humblb parents he was very much a homely, home-spun,’ human 
personality. Scorning delight and living laborious days he never forgot that he 
was of the people and always belonged to the people. He succeeded to a legacy of 
unsolved problems, both external and internal. But he was never dismayed. He 
had the gift of unflinching courage, the humility to listen to the various view-points, 
and the capacity to make his own decisions. A man of sterling character and 
integrity dedicated to the cause of peace he was neither timorous nor hesitant when 
he was called upon to face the situation arising out of the undeclared war between 
our country and Pakistan. Even his worst critics will have to admit that he has 
done remarkably well in handling all the problems. “ Even the ranks of Tuscany 
can scarce forbear to cheer.” 

Shri Lai Bahadur had to deal with the long-pending question of the Stateless 
persons of Indian origin in Ceylon ; he had to face the deteriorating relationships 
between India and Nepal ; he had to find a solution to the question of Indians and 
Indian property in Burma ; and he had also to meet the serious misgivings that came 
up in the wake of the language policy of the Government. Above all he had to face 
the perpetual threat of danger to the country by the unholy collaboration of China 
and Pakistan, That he has tackled these problems with considerable succeess can- 
not be denied. 

He had never aspired for high office. When he could not avoid it he conducted 
himself in a manner worthy of emulation. He showed a wonderful sense of consti- 
tutional propriety when he gave up office in the wake of the Ariyalur Railway 
disaster ^ough he was not in the least to blame. It was to vindicate the principle 
that the Minister as head of his Department is ultimately responsible for the func- 
tioning of the Department and the acts of its employees. He never allowed personal 
friendship to come in the way of what he believed to be his duty to the country, 
as seen from his acceptance of the resignation of the former Finance Minister though 
“in agony and anguish.” No wonder his passing away has evoked universal 
regret. The Tashkent Pact will be a monument to his noble thoughts and cons- 
tant strivings in the cause of peace. The moment of his greatest personal triumph 
became, also the moment of a great tragedy for his people. As His Holiness the 
Shankaracharya of Kamakoti Pectam so aptly expressed it, Shri Lai Bahadur died 
as an “ emancipated soul ” and the whole country should feel proud to have had 
such a noble and worthy son. He has become verily a pattern and exemplar to 
his successors. May his soul rest in peace. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present K.'Subba Rao, J.C. Shah and S.M. Sikri, JJ. ■ 

T. S. Srinivasan ... Appellant'^ 

' ' V. ' . . . 

Commissioner of Incorde-tax, Madras . . Respondent. 

Incams-tax Act {XI of 1922), icclion 3 — Hindu Undivided family — Assesscc, a divided member acquiring pi u- 
psrtics with the help of assets allotted, under the partition — Assessed in the status of an individual in prior years — 
Conception at the commencement of the account year and birth of a son before the end of account year — Emergence 
of a Hindu undivided family under the Hindu Law — Hot applicable under the Act to affect assessment as an 
individual. 

The asscssee, a divided .member of a joiat family, with the assets allotted under the partition 
acquired house properties, shares and deposits and also drew salary from a limited company as its 
manager, was assessed in the status of an individual for the assessment year 1952-53. For the assess- 
ment year 1953-54,the assessee filed a return in the capacity of an individual. A son conceived at the 
commencement of tlie account year was bom to the asscssee at t)ic end of the account year. Foi the 
assessment year 1953-54 the assessee claimed to be assessed in regard to the income from all the 
properties excepting his salary, in the status of a Hindu undivided family, on the basis of the birth 
of a sonl The department, the Tribunal in appeal and the High Court in reference rejected the 
claim. On appeal to the Supreme Court . ” ' 

Held, that the assessee is to be assessed in the status of an individual and not as" a Hindu undivided 
family. 

For the purposes of the Income-tax Act, the liability of a Hmdu father to be assessed in the status 
of an individual will not be affected by the existence of a child in the womb at the commencement of 
the account year and birth at the end of the account year. 

■ ' The doctrine that under the Hindu Law a son conceived or in the mother’s womb is equal in 
many respects to a son actually in existence in the matter of inlicritance, partition, survivorship and 
the right to impeach an alienation made by his father, is not of universal application and it^applies 
mainly for the purpose of determining thC rights to property and safeguarding sucli rights of tlie son. 
This doctrine does not fitjin with the scheme of the Income-tax Act, as introducing uncertainties and 
anomalies in the working of the Act j it could not h.ave been the intention of the Legislature to impose a 
liability on persons yet unborn. • . . 

' ' The question that the child was in existence at the end of the accounting year and that the status 
would be that of Hindu undivided family, was not to be alloivcd to be raised for the first time. But 
even if a Hindu undivided family was in existence towards the end of the accounting year, till the 
whole income received or accrued in the accounting year did not thereby become the assessable income 
of the Hindu undivided family. Till the child was bom the income ivhich accrued to, 'or arose to, or 
was received by the assessee was his income. The Act disregards subsequent application of income and 
profits once they have arisen. Wnen the income and profits arose, they belonged to the assessee as no 
Hmdu imdivided family was then in existence. Tins position camiot be displaced by the birth of the 
son, which brought into existence a Hindu undivided family . , ~ - 

Appeal from' the Judgment of the Madras High Court dated 9th August, 1961, 
in Case Referred No. 86 of 1957. 

A. V. Viswamtha Sastri, S. Swaminathan and' R. GopaJakrishnan, for Appellant- 

'The Attorney-General (C. K. Daplitary), Gopal Stngli and R. N. Sachthey, for 
Respondent. - - : 

The Judgment of the Court was delivered by 

Sikri, J . — ^This appeal, by certificate of the High Court of Madras, is directed 
against its judgment in a reference made to it under section 66 (1) of the Indian 
Income-tax Act, 1922, hereinafter referred to as the Act, by the Income-tax Appellate 
Tribunal, Madras.. The question referred was : 


• C..A.lSio. 853 of 1964.' ■ , 29th November, 1965. 

S C J— 14 
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“ Whether the assessment of the income of the asscssec, other than his salary, in the hands of 
the assesscc as an individual and not as a Hindu undivided family till 11th December, 1952, for 
the assessment year 1953-54 is valid ?'’ 

The question arose out of the following facts. The appellant, herein- 
after referred to as the assessee, is the youngest son of T. V. Sundaram Ayyangar^ 
who was the karta of a Hindu Undivided family consisting of a number of persons. 
There was a partial partition of the above family and 150 shares of Rs. 1,000 each 
inT. V. Sundaram lyengarand Sons, Limited, a privatelimited company, were divided 
equally among the coparceners, the assessee, getting 25 shares of the value of 
Rs 25,000. With the aforesaid shares as nucleus, the assessee acquired house- 
properties, shares and deposits upto 31st March. 1952. As the assessee was also the 
Service Manager of the aforesaid private limited company, he also received substantial 
remuneration. 

The first son, named Venugopal. was born to the assessee on 1 1th December, 
1952, and it is common ground that the conception of the child must have taken 
place sometime in March, 1952. ' ' , , ' 

For the assessment year 1952-53, the assessee was assessed as an individual with 
reference to al 1 his sources of income. For the assessment year 1953-54 accounting 
year 1st April, 1952 to 3 1st March, 1953 the assessee claimed that the income from 
all sources, except salary, should be assessed in tbe hands of a Hindu undivided family 
consisting of himself and his son Venugopal, which, according to him, had come 
into existence in or about March, 1952, when Venugopal was conceived.' 

The Income-tax Officer, Avhile admitting that a male child acquires coparcenary’ 
rights in the family even from the date of his conception, considered that this pro- 
position applied only as far as the minor’s rights inier se other members were con- 
cerned, and as far as the claims of the State or outsiders were concerned, he thought 
that an unborn son would not come into the picture. Therefore,' he recognised the 
family only from the date of the birth of the child, r«:., ■'11th December, 1952. 
The Appellate Assistant Commissioner upheld his view, and the assessee also failed 
before the Appellate Tribunal. ' The High Court answered the question against the 
assessee. ' Mr. A. V. Viswanatha Sastri, the learned Counsel for the assessee,; con- 
tends that under the Act, a Hindu undivided family is a separate unit, and in deter- 
mining whether a Hindu undinded family exists or -not, and if it exists,' from 
what date it has come into being, regard must be'had to the principles ofHindu Law', 
for the Act does not lay down any principles regarding this matter. He then urges 
that it ■is well-settled that according to Hindu Law, a son conceived has the same 
rights of property as a living son, and this rule,- he,say’S, 'is;not a matter of fiction 
but a-fsubstantive rule of Hindu Law. He further, says that it is well-settled, according 
to Hindu Law, that a joint Hindu family comes into existence from the date a son 
is conceived, and,- as in this case, the son was conceived in March, 1952. the Hindu 
undivided family was in epstence from the beginning of the accounting year 1 952-53. 

The learned Attorney-General, who appears on behalf of- the Revenue, does not 
dispute the existence of the doctrine ofHindu Law relied on by Mr. Sastri, but Says 
that this doctrine applies only for a-specfal pu^ose. the purpose being to safeguard 
the rights of the son to property, and that Hindu Law itself recognises that this 
doctrine is not of universal application. 'He'urges. in the alternative, that, at any rate, 
the Act is concerned w'lth realities ; under the Act,' ‘the perso’n to whom income 
accrues must be a visible reality, and. he says, the only visible person who' existed 
upto 11th December, 1952, was the assessee. He further says that we would be in- 
troducing anomalies in the working of the Act if this fiction is applied to the instant 
case. In addition, he relies on the form of return of, income-tax. which, he says, 
w'ould be difficult to fill if the return is filed before the' birth of the son' - - ' 

■ In G. B. C. Deshhmkh v. /. Malldppa Chanbdsappa^, this Court had 'occasion to 
consider the scope of the doctrine that under the Hindu Law a son conceived orinhis 
mother’s womb is equal in many respects to-a'son actually- in existence- in" the matter 
of inheritance, petition, survivorship and'the right' to -impeach an alienation made 

• ' 1. (1964) 66 Bom LR 284: A I.R. 1964 SC. 510.' ■ 
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by his father. .But this Court refused to extend it to adoption. Subba Rao, J., 
shaking for the Court, obseryed : ' - 

'• ‘‘But there IS an essential distinction between an alienation, padition and inheritance bn 
the one hand and adoption on the other: his right to set aside an alienation hinges on his secular 
right to secure his share in the property belonging to the family, as he has a right by birth m the 
joint family property and transactions effected by the father in excess of his power when he was m 
the embryo are voidable at his instance; but, in thc case of adoption, it secures mainly spiritual 
benefit to the father and the power to adopt is conferred on him to achieve that object. The doctrine 
evolved wholly for a secular purpose would be inappropriate to a case of adoption. We should 
be very reluctant to extend it to adoption, as it would lead to many anomalies and in some events 
defeat the object of the conferment of the power itself. The scope of the power must be reasonably 
construed so as to enable the donee of the power to discharge his religious duty. We, therefore, 
hold that the existence ,of a son in embryo docs, not invalidate an adoption ” ' 

The question that arises is whether this doctrine of Hindu Law can be applied 
for the purpose of determining, the coming into being of a Hindu - undivided family 
as an assessable entity. As this Court I^ld in G. B. C. Deshmukh w. /. Mallappa 
Chanbasappa\ the doctrine is not of universal application, and it applies mainly for 
the purpose of determining rights to property and safeguarding such rights of the 
son. It seems to ,us that this doctrine does not fit in with the scheme of the Act, 
and it could not have been the intention of the Legislature to have incorporated 
the special doctrine into the Act. , , , 

Section 3 of the Act charges the total income of the previous year of evei^ 
individual, Hindu undivided family, company and local authority, and of every firm 
and other association of ' persons or the partners - of the firm or the members of 
the association individually. Section 4 includes in the total income of any person 
all income, profits and gains, inter alia, if such person is resident, which' accrue or 
arise or are deemed to accrue or arise to him in the taxable territories' during such 
year. Income can accrue or arise day-to-day or at the end of the year, and it would 
be surprising to say that for the purpose of the Act it is not known at a particular 
time to which entity income is accruing.or arising. At .the relevant time, under 
section 22 of the Act, the Income-tax Officer was - required to give notice by publica- 
tion in the press and by publication in the prescribed manner, requiring every person 
whose total income in the previous year, exceeded the maximum amount which is 
not chargeable - to income-tax, to furnish .within such period, hot being less than 
sixty days as may be specified in the notice, a return m the prescribed form and verified 
in the prescribed manner, setting forth his total income and total world income during 
that year. Under sub-section (2), the Income-tax Officer could serve a notice upon 
a particular person requiring him to furnish within a'period hot less than 30 days 
a return in the prescribed form. ’ The person had then to file a return If the con- 
tention of Mr. Sastri is right, in many cases an assessee would not have been able 
to file a ruturn. Suppose the wife of an assessee conceived in February. 1954, and 
his accounting year was the year ending 31st March, 1954. By June/July, 1954, the 
assessee would not know whether he should file the return as anJndividual or as Hindu 
undivided family, because he would not know whether the child was going to-be 
a Son or a daughter. However, if a conditional return. was. filed, the Income-tax 
Officer would have to hold his' hands and not assess till the child was delivered. 

Part III-A of the prescribed form required the follpwing particulars to be-filled 
up in the case of a Hindu undivided family 


Serial No Names of rnembers of- the - Relationship Age at the end 

' family at the end of the pre- ' ^ ' of the previous 

' ■ vious year who' were entitled * - - year. ’ ' 

to claim partition - n J.- • - j ^ '■ ' j.C. r f. 


' Remarks'- 




This form clearly proceeds on the.basis that all members wet e in existence at 
the end of the previous ' year. . Has a son; in the womb at'the'ehd of. the previous 
year and born in the assessment'yeai any age at the end of the prey idus yearl? Would 


(1964) 66Bom.L.R. 284: A.I.R. 1964 SC. '310 
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it have a name at the end of the pretious year ? We gad it ertrentely diS^sil* to 
xeconcOe this doctrine of Hindu Law with the aforesaid provisions of the Act. y-£ 
would not be justified in introducing uncertainties and anomalies in the worifcr 
of the Act by introducing this doctrine for the purpose of section 3 of the Act. 

Apart from the diScuUy of reconciling this doctrine with the scheme cf tee 
Act, Mr. Sastri has not been able to satisA- us that any rights of the son are teiri 
aSected by not recognising his existence for the purposes of section 3 . of the Act t2I 
he is actually born. Income-tax is a liabilit}- and it could not have been the inser- 
tion of the legislature to impose a Habilitv* on persons yet unborn. 

Mr. Sastri contends,intheaiternati\e.thatwhatwearecGacernedvithis thsstatp 
at the end of the accounting year and that at least in this case where the child was in 
•existence at the end of the accounting vear. the status would be that of Hindii ua- 
dirided family. This point was not raised before/and the learned Attomej'-Gecexi 
rightly objected to it being raised at this stage. But even if a Hindu undhided fan3j 
was in existence towards the end of the accounting \ssx. still the whole isceme 
received or accrued in the accounting yczx did not thereby become the assessa'cle 
income of the Hindu undirided fanuiy. Till the child was bom. the income vdiua 
accrued to, or arose to, or was recei\-ed by, the assessee v>as his income, The Act 
-disregards subsequent applicadon of income and profits once they fiat's arisen. 
"Mien the income and profits arose, the}' belonged to the assessee. as no Hindu cn* 
dirided family was then in existence. This position cannot be displaced by the 
hinh of the son, which brouglfi. into existence a Hindu undirided family. 

In the result we agree vrith the High Court that the answer to the questioc 
must be in favour of the re\enue. The appeal fails and is dismissed with costs. 

T-iCK. Appenl disviissed. 


THE SLTREME COLFRT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present:— K. SubbaRao,J.C. Shah and S.M. Sikri.JJ. - 
Tndia Cements Ltd., Madras -- Appellant* 


'Commissioner of Income-tax, Madras 


Respondent. 



An.\^12 (2' ‘'xf) crA 55 (1} erj Z} — Hxrriir- — 

c-:sc::^T cfjixrl csjds — S:c:rp, Tr^isOmi:- fiicsd la: riZfOiC 

Si rrf, 

\ cora-ainy t> 3 .'ro-.r=d Us. 40 laJis oa the secirity of its assets End, ia thxt connect 'to, it had 

to aacsaeaditinrc o.'Ks. S4,633 for stamps^ regisastion fees and lati,' chssgcs. In its relevant 
^essmeat to incoaie-tax, the coasaany dahaed the arao-ant as an aHc-rt-aace under section 10 ^2) (jtr) 
ofthelacotne-tax Act, 1922. The OSeerdtsa2!o'.ved the claim on the score that the ennenditcrevas 
caaital. Tac OSarr's findins svas that the proceeds of the borro'.viap vns utilized bi-'the company 
ro dheharge a prior loaa waich itself svas utilired on the company's capital assets. On appeal, th'e 
Tr2raaalfoand as a feet that the svhole of the loan of Rs. 40 lakhs svas purely for purposes cf aurment- 
ing the oaatsany's is orhinp funds and not for capital pat poses- On this Ending, the Tribunal allowed 
the comnany’s claim. The Department ceraandea a case and, on reference, the Hiph Ccurt, rclyiag 
<13 the Eacome-mi OSeer’s feadincs rather than on those of the Tribunal, held that the expencTmre 
-was canital. On appeal, by Special Leave, at the instance of the company, 

H'’-^ thattheexaendit'arcwasnotinthcnatureofcapital eamenditure and s^tisJaidoutorcapen- 
<led wh^y and' exclusively for the ptuposes of the asressee's bmicess. 


* C-A. No. 1 lOo cf 1964. 
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Heli,furthsr that the expenditure, in the circumstances of the case, is revenue expenditure under 
.section 10 (2) (xr) of the Act, because (a) the loan obtained is not an assets or advantage ofan enduring 
nature, (6) the expenditure was made for securing the use of money for a certain peiiod and (c) it 
is irrelevant to consider the object ivith iv’hich the loan was obtained. 

A loan is a liability and has to be repaid and it is erroneous to considei a liability as an asset or 
advantage for the enduring benefit of the business 

There can be no distinction, in principle, between interest in respect of a loan and an expenditure 
incurred for obtaining the loan. The further distinction between the borrowing of capital and secur- 
ing merely temporary' or day-to-day accommodation or banking or trading facilities is not valid- 
under the Indian Income-tax .Act. ^ 

The principle that the nature of the expenditure incurred in raising a loan ivould depend on the 
nature and purpose of the loan cannot be agreed to. The purpose, for iiiuch a loan was required is 
irrele\-ant to the consideration of the question uhether the expenditure for obtainmg the loan was. 
levCniie exjienditure or capital expenditure. 

Aho held, that in a reference the High Court must accept the findings of fact made b> the Appellate 
Tribunal and It IS for the person who has applied for a reference to challenge those findings, first by 
an application under section 66 (1) of the Income-tax .Act. If he lias failed to file an application 
under section 66 (1) expressly raising the question about the vahditv of the findings of fact, he is not 
entitled to urge before the High Court that the findings are vitiated for one reason or another. 

Appeal by Special Leave from the judgment of the Madras Hish Court ia 
Tax Case No. 67 of 1958, dated 31st October 1961. 

A.V. Viswanatha Sastri, Senior Advocate and R. GopaJakrhhnan, for 
Appellant. 

S. T. Desai, Senior Advocate {Gopal Singh and R. N. Sachthey with him), 
for Respondent. 

The Judgment of the Court was delivered by 

Sikri, J . — ^This appeal by Special Leave is directed against the judgment of the 
High Court of Judicature at Madras answering the following question of law in 
favour of the respondent ; - 

“ Whether, on the facts and in the circumstances of the case, the Tribunal was right in law in 
holding that the sum of Rs 84,633 expended by the assessee in obtaining the loan or any part 
Thereof js an allowable expenditure.” - 

The facts and circumstances of the case as stated by the Tribunal in the state- 
ment of the Case are as follows ; The appellant, India Cements Limited, Madras, 
hereinafter referred to as the assessee, is a public limited company. The question 
arises in respect of the assessment year 1950-51, accounting period 1st April, 1949 
to 31st March, 1950. During the accounting year it obtained a loan of 40 lakhs of 
rupees from the Industrial Finance Corporation of India Ltd. ' This loan was 
secured by a charge on the fixed assets of the company. Since Mr. S.T. Desai, the 
learned Counsel for the respondent, has disputed some facts as stated by the Appel- 
late Tribunal, it would be convenient to give these facts in the words of the Appel- 
late Tribunal. It is stated in the statement of the case that ; 

“ tke proceeds of this loan was utilised to pay off a prior debt of Rs. 25 lakhs due to M/s. A. F . 
Harvey Limited and Madurai Mills, Limited. It cannot be stated definitely how the balance of 
^ 50 lakhs was used, but the directors, while reporting on the accounts for the year ended 31st 
March, 1949 on 4th October, 1949 stated that that was utilised towards working funds.” 

The expenditure of Rs. 84,633 in connection with this loan was made up of the- 
foUowing items ; 



• Rs. 


Stamps 

60,023 

00' 

Re^stration fee 

16,067 

00' 

Charges for certified copy of the mortgage deed 

28 

00' 

Indemnity deed by Essen & Company, Limited 

15 

OOi 

Vakil's fee for drafting deed 

7,500 

00’ 

Legal fees 

1,000 

00, 


Total . . 84,633 

"w- 
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‘ '' Tlie assessee did not charge this expenditure in the profits and loss account foi 
that year. It was shown in the balance-sheet as rnortgage loan expenses. It con- 
tinued to be so shown till 3lst March, 1952. In the accounts for 31st March, 1953, 
this Was written off by appropriation against the profits of that year. 

The Income-tax Officer refused to allow the deduction of Rs. 84,633. He 
■observed ; 

i I 

“ As per the information furnished by the auditors, Rs 25 iakhs of the Joan was to be paid to 
M/s. A.F. Harvey, Limited and Madurai Mills, Limited in discharge of the amount borrowed from 
them and utilised on the capital assets of the company. 

_ Though in the Company’s books the amount of Rs. 84,633 was not charged to revenue, but 
capitalised and carried forward in the balance-sheet, for purposes of income-tax, the Companv's 
auditors claim the same as an admissible item of revenue expenditure.” 

Heheld that the expenditure was incurred in obtaining capita! and should be dis- 
tinguished from interest on borrowed capital which was alone admissible as a deduc- 
tion under section 10 (2) (iii). According to him, section 10 (2) (xv) specifically 
excludes from consideration any item of capital expenditure. He further held that 
'the case was not distinguishable from the decision in The -Nagpur Eleciric 
Light and Power Co. v. Commissioner of Income-tax, Central Provinces'^, 
The Appellate Assistant Commissioner agreed with the Income-tax Officer. The 
Appellate Tribunal distinguished the case of The Nagpur Electric Light and Power Co. v. 
Commissioner of Income-tax ^ on the ground that in The Nagpur Electric Light case'^ 
money was expended for obtaining capital. It observed as follows : — 

“ Here we find the position to be different A study of the balance-sheet of the Company^ as 
at 3 1st March, 1949 discloses the fact that the paid-up capital was sufficient to cover the entire capital 
outlay of the company and that the further borrowal of Rs 25 lakhs was for augmenting the working 
funds of the company. It appears to us that even at that early stage the money was borrowed and 
used not, for capital purposes, but for augmenting the working funds of the company We, there- 
fore, consider that the whole of the mortgage loan was used, firstly, to discharge the loan of Rs. 25 
ilakhs, and the balance for working funds and, as such, the whole of the amount was purely for 
the purposes of augmenting the working capital of the company and that it could not be stated that 
It was used for capital purposes In this view of the matter, we hold that the money expended in 
obtaining the loan is an allowable expenditure.” 

The High Court, after noticing the findings of the Income-tax Oificer and the 
Tribunal, preferred the findings of fact made by the Income-tax Officer. It observed : 

" At this stage, we may point out that the conclusion reached by the Tribunal that the money 
was borrowed only for working expenses and 'not for capital investment proceeded on an inference 
based upon the balance-sheet The Tribunal did not investigate how the sum of Rs. 25 lakhs earlier 
borrowed from A H Harvey and Madurai Mills, Ltd was actually utilised Though in the order 
of the Income-tax Officer, it is found stated, that that amount was utilised on the capital assets of 
the company and that statement was based on the authority of the information furnished by the 
auditors of the assessee, the Tribunal either overlooked or ignored this circumstance In the face 
of the statement so recorded, by the Income-tax Ofiicer, the Tribunal does not appear to have been 
justified in relying upon inferences in ascertaining whether the earlier .borrowal was on capital 
or revenue account.” ' , ' 

' ' The High Court after. reviewing various cases, observed': 

“ If we ask for what purpose the expenditure in the present case was incurred, the only answer 
must be that it was incurred for the purpose of bringing into existence an asset'in the shape of borrow - 
ing these Rs 40 lakhs The further question would then be w'hether this asset or advantage was 
not for the enduring benefit of the business and whether the expenditure incurred was one which 
was incurred once and for all The answer to both questions would again be in the affirmative 
It is true that the borrowed money has to be repaid and it cannot be an enduring advantage in the 
sense that the money becomes part of the assets of the company for all time to come. But, it certainly 
'is an advantage which the company derives for the duration of the loan and undoubtriily it could 
not have Keen for any purpose other than an advantage to the business. That the borrowing was 
made, that it is not enduring in the sense that the borrowing has to be repaid after a short or Jong 
period, as it were, cannot affect the conclusion that it was nevertheless an asset or an advantage 
that was secured Viewed m the light of the tests adumbrated m the above decision (Assam Bengal 
Cement Co , Ltd v Commissionei of Income-iax-pt seems fo us that the expenditure must be regarded 
as capital expenditure As the facts of the case which we have set out earlier indicate, there can 
be no doubt that at least to the extent of Rs 25 lakhs that amount was expended for purposes of a 
•Capital nature, clearly in order to bring into existence capital assets We have also pointed out that 

, 1. (193I)6IT.C28 118 ; (1955) 1 SCR. 972 -(1955) 27 IT R. 34; 

2 (1955) S C J. 205 (1955) 1 M.L.J. (S.C.) A.I R. 1955 S C. 89. 
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, though it NTOS TOguely staled by the Tribunal that the other sum of Rs. 15 lakhs was utilised as work- 
ing funds there seems to be no material whatsoever before the Tribunal to justify its coming to that 
•conclusion.” 

The learned Counsel for the assessee-company, Mr. A. V. Viswanatha Sastri, 
urges that the expenditure is admissible as a deduction under section 10 (2) (.yv) 
•of the Act. He says that the High, Court erred in holding that the expenditure was 
made to acquire any asset or advantage of an enduring nature withinthe test laid down 
by Viscount Cave and approved by this Court in Assam Bengal Cenient Co.^ Ltd. v. 
Commissioner of Income-tax'^. He further says that what was secured by the expen- 
diture was a loan and in India money expended in raising a loan, whether by 
means of a debenture or a mortgage and whether you call it h loan capital or not, 
is not an expenditure in the nature of capital expenditure. He further submits 
that the expenditure was expended wholly and exclusively for the purpose of the 
business of the company. 

The learned Counsel for theHevenue, Mr. S. T. Dcsai, supports the reasoning 
of the High Court. He says that the High Court was right in preferring the jindings 
of the Income-tax Officer on the ground that - there was no material for the finding 
made by the Appellate Tribunal and the finding u as based on surmises and material 
•evidence was ignored. ,He says that the High Court in a referenceis entitled to ignore 
any findings of fact made by the . Appellate Tribunal, if those findings are 
Vitiated. In the alternative, he says that the question referred is wide enough to 
include the question whether there are any material for tlie finding of the Appellate 
Tribunal. On the merits he contends that the expenditure takes the colour from the 
thing on which the expenditure is made. If the money is spent to obtain capital, 
then the expenditure assumes the nature of capital expenditure, but if the money is 
spent to obtain raw materials then the expenditure takes the colour of .revenue 
•expenditure. He further says that the borrowed money is an enduring asset,- and any 
•expenditure made to obtain this money falls within the test laid down by Viscount 
Cave and' approved by this Court. 

A number of cases have been referred to during the hearing of the case by both 
The Counsel, but we do not propose to refer to all of them. 'W'^e must start first 
with the cases decided by this Court and see what principles have been laid down for 
distinguishing revenue expenditure, from expenditure in the nature of capital expen- 
■diture, and especially -those cases which dealt with similar problems. We shall first 
consider 5'i‘ate o/Marfras y. G.J.Coelho~. This was not a case arising under 
the Indian Income-tax Act but under the Madras Plantations Agricultural Income- 
tax Act, 1955, in which a section exactly similar to section 10 (2) (.yv) existed. In 
brief, the facts in that case were that the assessee had borrowed money for the pur- 
pose of purchasing the plantations and he claimed that in computing his agricultural 
income from these plantations the entire interest paid by hini on moneys borrowed 
for the purpose of purchasing the plantation should be deducted as expenditure, 
under section 5 (e) of the Act. In the Madras Act there was no provision similar 
to section 10 (2) (lii) of the Act and thus interest was not expressly deductible as an 
allowance. This Court applied the test formulated by Viscount Cave, L. C., in 
Atherton v.' British Insulated and Helshy Cables Ltd.^ and approved by this Court in 
Assam Bengal Cement Co. Ltd. v. Commissioner of Income-tax^, 'and held that the 
payment of interest was a revenue expenditure. It observed that ; 

“ no new asset is acquired with it; no enduring benefit is obtained. E'spenditure incurred 
was part of the circulating or floating capital of the assessee. In ordinary commercial practice 
payment of interest would not be termed as capital .expenditure." - 

This Court further held that the expenditure was for the purpose- of business. 

- Mr. Desai tried to distinguish that case on the ground that what was at issue was 
interest on loan ancTnot ^expenditure '.incurred for obtaining th^oan^ In our 

* 1. - (1955) SC J. 205; (195^ 1 M.LJ (S C.) 2. (1964) 2 S C J. 400; ' (1964) 2 I.T.J. 215: 

118; (1955) 1 S C.R.972; (1955) 27 I.T.R. 34: (1964) 53 I.T.R. 186 ; .A.I.R 1965 S C. 321. 

A.I.R, 1955 S.C 89. 3. (1925) TO T C. il55. • 
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"opinion, there is no justification for drawing this distinction in India. As obsend 
by Lord Atkinson in Scottish North American Trust v. Farmer'^: 

“ the interest is, in truth, money paid for the use or hire of an instrument of their trade as 
much as is the rent paid for their office or the hire paid for a tj pcwnting machine It « as 
outgoing by means of whicli the Company procures the use of the thing by which it makes a 
profit, and like any similar outgoing should be deducted from the receipts, to ascertain tbe 
taxable profits and gams which the Company earns. Were it otherwise, they might be taxed on 
assumed profits xvhen, in fact, they made a loss 

It will be remembered that there was no section like section 10 (2) (in) oftbi 
Act in the English Income-tax Act. On the other hand, there were certain rules^pro* 
hibiting the deduction in l^;spect of 

“ any capital withdrawn from, or any sum employed or intended to be employed as capita! 

in such trade or any interest which might have been made if any such sums as aforesa'd 

had been laid out as interest.” 

Lord Atkinson first held in that case that the express proliibitions did not apply 
to the facts of the case and then proceeded to discuss general principles. These 
observations show that where there is no express prohibition, an outgoing, bymeans 
of which an assessee procures the use of a thing by which it makes a profit, is deduc- 
tible from the receipts of the business to ascertain taxable income. On the facts 
of this case, the money secured by the loan was the thing for the use of which this 
expenditure was made. In principle, apart from any statutory provisions, we see 
no distinction between interest in respect of a loan and an expenditure incurred for 
obtaining the loan. 

Mr. Desai urges that these observations of Lord Atkinson should be limited to 
a case where temporary borrowings are made. It is true that the House of Lords 
was dealing with the case of a company and the moneys that were borrowed were 
of a temporary character. But this fact was only relied on to hold that the moneys 
secured were not ‘‘ capital ” within rule 3 of First Case, section JOO (5 and 6 Vie. 
Ch. 35) of the Income Tax Act, 1842, for Lord Atkinson observed at p. 706 : 

“ it appears to me, simply, it amounts to this that the word ‘capifal must, in this 

rule, be held to bear a wholly artificial meaning differing altogether from the ordinary signification, 
though there be no context in the clause requiring that there should be given to it a meaning diffe- 
rent from that which it bears in ordinary commercial transactions.” 

He then referred to the decision in Fryon v. The Metropolitan Saloon Omnibus 
Company^, to show that the borrowing by a joint stock company of money by the 
issue of debentures does not amount to an increasing of the capital of the company. 

In Bombay Steam Navigation Co. Ltd. v. Commissioner of Income-tax^, this Court 
again examined the question of distinguishing between capital expenditure and 
revenue expenditure. This Court first held that on the facts of the case, clause (iiiy 
of section 10 (2) did not apply, because the assessee in that case had agreed to pay 
the balance of consideration due by the purchaser and this did not, in truth, give- 
rise to a loan. Then Shah, J., observed ; 

“ Whether a particular expenditure is re\-enue expenditure incurred for the purpose of 
busmess must he determined on a consideration of all the facts and circumstances, and by the- 
apphcation of pnnciples of commercial trading The question must be viewed in the larger context 
of business necessity or expediency. If the outgoing or expenditure is so related to the cariy-ing on 
or conduct of the business, that it may be regarded as an integral part of the profit-earning process 
and not for acquisition of an asset or a right of a permanent character, the possession of which is 
a condition of the carrying on of the business, the expenditure may be regarded as revenue 
expenditure.” 

We will now' briefly deal with relevant decisions of the High Courts. The first 
case referred is In re Tata Iron and Steel Company Ltd.^. In that case, the Tata 
Iron and Steel Co. Ltd., had incurred an expenditure of Rs. 28 lakhs as underwriting 
commission paid to underwriters on an issue of 7 lakhs preference shares of Rs. 100 
rx ^ ^ — — : : 

1. (1911) 5 T.C 693 at 707. 4. (1921) I.LR. 45 Bom. 1306 : 23 Bom, 

2. 3D.G. &J. 123. LR. 576: 1 I.T.C 125: AI.R. 1921 Bom. 

3. (1965) 1 S CJ. 719 : (1965) 1 1-T-J. 60 : 391. 

(1965) 56 I.T.R. 52 : AT.R. 196 5 S C. 1201. 
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each, and the Company claimed to deduct this amount as expenses under section 9 
(2) (f.v) of the Indian Income-tax-Acf (VII of 1918). Macleod, C. J., observed 

“ If it IS admitted that the cost of raising the original capital cannot be deducted from profit 
after the first year, it is difficult to see how the cost of raising additional capital can be treated in a 
different way. Expenses incurred in raising capital arc expenses of exactly the same character 
whether the.capital is raised at the flotation of the company or thereafter; The Texas Land and 
Mortgage ^Coinp,aio v. William • Holtham''-” ^ ^ • , 

He further observed that : 

as long as the law allows preliminary expenses and goodwill to be treated as assets, although 
of an intangible nature, the money so spent is in the nature of capital expenditure just as much as 
money spent in the purchase of land and machinery.” j , ' 

The Chief Justice accordingly held that Rs. 28 lakhs could not be treated 
expenditure (not m the nature of capital expenditure) solely incurred for the purpose 
of earning the profits of the company’s business. Shah, J., also came to the same 
conclusion and he thoughtthat the ratio decidendi in Texas Land and Mortgage Com- 
pany x. William HoUham'^, and the principles underlying the decision in Royal 
Insurance Company v. Watson \ lent support to this conclusion. 

At this stage it would be convenient to consider the case of Texas Land and 
Mortgage Company v. William Holtham^, relied on in this decision. We have 
already mentioned that the statute law in England is different from the law in India 
and the observations of the learned Judges in the English cases must be apprecia- 
ted in the light of the background of the English Income Tax Act. In this case, 
a mortgage company had raised money by the issue of debentures and debenture 
stock, and incurred expenses for the issue of mortgage and placing of such debentures 
and debenture stock. The Company claimed to deduct these expenses but the High 
Court held that the expenses could not be deducted under Schedule D of the English 
Income Tax Act as trading expenses. ' Mathew, J., gave the following reasons f^or 
disallowing the claim : ' 

“ The amount paid in order to raise the money pn debentures, comes ofl the amount advanced 
upon the debentures, and, therefore, is so much paid for the cost of getting it, but there cannot be 
one law for a company having sufficient monej io carry on all its operations and another which is 
content to pay for the accommodation. This appears to me to be entirely concluded by the decision 
of yesterday. (Anglo-Continental Guano fVorksv. £ell^).” 

In the course of argument, Cave, J., had remarked ; 

“ It is only so much capital. A man wants to raise £100,000 of capital, and in order to do 
that he has to pay £4.000. That makes the capital £96,000 That is all.” 

In reply to the argument of Finlay, Q. C. that “ the capital of the company 
properly so-called, is the share capital.” Cave J., remarked : 

“ To the extent that you borrow you increase the capital of the company.” 

In our opinion, if one keeps in mind the background of the English Income Tax 
Act, the observations reproduced above have no relevance to ca^es arising under 
the Indian Income-tax Act. In face of rule 3, Case 1 , section 100 (5 & 6 Viet. Ch. 
35) prohibiting the deduction of any expenditure in respect of any sum employed 
or intended to be employed as capital, Mathew and Cave, JJ., were only concerned 
with the question whether the amount secured by debentures and the amount 
obtained by the issue of debentures and debenture stock could be called capital emplo- 
yed or intended to be employed within the meaning of this rule. Rightly or wrongly, 
the English Courts have held that the amount obtained by the issue of debentures 
is capital employed within the meaning of the rule, but this does not give us any 
guidance in interpreting the words ‘‘ capital expenditure ” occurring in section 10 
(2) (xv) of the Act. In our opinion, the Bombay High Court was wrong in relying 
on Texas Land and Mortgage Company v. William Holtham^. But we do not say 
that the Tat Iron and Steel Co«. case was wrongly decided. Obtaining capital 
by issue of shares is different from obtaining loan by debentures. 


1. (1894) 3 T.C. 255. (1921) 1 1.T.C. 125: 1.L.R. (1921) 45 Bom • 

2. (1897) A.C. 1. 1306: 23 Bom. L.R. 576 : A.l.R. 1921 Bom- 

3. (1894) 3 T.C. 239. 391. 

s c J — 15 
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' In Nagpur Electric and Light Co. v. Commissioner of Income-tax^, the Court 
of the Judicial Commissioner, Nagpur, held that expenses for raising debenture loau 
required for changing the system of supplying current from D. C. to A. C. and for 
discharging a prior loan was not allowable as deduction of the company’s assessable 
income. The Judicial Commissioner followed the case of Texas Land ani 
Mortgage Company v. William Holtham\ and In re Tata Iron and Steel Company 
Ltd.^ After referring to these two cases, the only additional reason given was that: 

‘‘ apart from authority it seems to us to stand to reason that money expended in obtaining capiiat 
mtist be treated as capital expenditure ” 

With great respect, we must hold that this case was wrongly decided. 

The Kerala High Court in Western India Ply^sood Ltd. v. Commissioner cj 
Income-tax, Madras^ held that the expenditure incurred by the company to raise a 
loan by debenture was a capital expenditure and was therefore not deductible under 
section 10 (2) (xv). The High Court relying on European Imestment Trust Compam 
V. Jackson^ and Ascot Gas Water Heaters v. Duff'^. and some other cases drew a 
distinction between the borrowing of capital and securing merely temporary or day 
to-day accommodation or banta'ng or trading facilities. According to the High 
Court, the expenses for borrowing capital could not be treated as revenue expenditure 
This distinction may be valid in English Law but we are unable to appreciate how 
the distinction is valid under the Indian Income-tax Act. As the-decision is maiul) 
based on this distinction and relies inter alia on In re Tata Iron and Steel Co. Ltdf, 
and Nagpur Electric and Light Co. v. Commissioner of Income-tax'^, we must wth 
respect hold that the case was wongly decided. 

In Vizagapatnam Sugars and Refinery Ltd v. Commissionei of Income-tax'^ 
the Andhra Pradesh High Court Telyin'g on Texas Land and Mortgage Company v. 
William Holtham and the decision in Western India Plywood Ltd. v. Commissioner 
of Income-tax, Madras^, held that on the facts and circumstances of that case, 
brokerage and commission of four annas on every maund of sugar paid by the 
assessee-company was not revenue expenditure but capital expenditure. In our 
opinion, the decision, as far as the brokerage was concerned, was wTong, but we 
do not say anything in this case with respect to the decision as far as the com* 
mission on sale of goods was concerned. 

The Calcutta High Court examined the question in great deatil m Sri Annapurna 
Cotton Mills Ltd. v. Commissioner of Income-tax Bachaw'at, J., held that the 
loan of Rs. 10 lakhs obtained by the company w’as an asset or advantage for the 
enduring benefit of the business of the assessee. He placed reliance on a number 
of cases, some of which we have already considered. But we are unable to agree 
that a loan obtained can be treated as an asset or advantage for the enduring benefit 
of the business of the assessee, _A loan is a liability and has to be repaid and, in our 
opinion, it is erroneous to. consider a liability as an' asset or an advantage within the 
test laid down by Viscount Cave and approved arid applied by this Court in many 
cases. Sinha. J., after referring to a number of cases, felt that the raising of capital 
by issue of debentures was a recognised mode of raising capital and he felt that the 
decided cases had laid down the proposition that borrowing mon^ by the issue of 
debentures was an acqirisition of capital asset and that any commission or expenditure 
incurred in respect thereof was of a capital nature and not to be considered as in 
the nature of revenue. He was impressed by the fact that not a single case to the 
contrary was brought to his notice. But we have to decide the case on principle, 
and, . with respect, it seems to us that he erred in treating the loan as equivalent to 
capital for the purpose of section 10 (2) (xv) of the Act. 

1. 0931) 6 ITC .28. ■ ' 452. (1960) Ker. LJ. 230* A.i.R. 1950 Ker 253. 

2 (1894) 3 X0 255 .1 . . 5 (1932) 18 T.C. 1. 

3. (]921)1I.T.C 125 . I.LR, (1921)45 : 6 0 942) 24 T.C. 171. 

Bom 1306 - 23 Bom LR 576': A SR 1921 7. (1931) 6 l.T.C. 28 - ' 

Bom 391. ■ 8. (1963) 47 1 T.R. 139 

4 (1960) 38 I.T.R 533: I.L.R. (1960) Kcr. 9. (1964) 54 I T.R 592. 
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In S. F. Engineer V. Commissioner of Income-tax\ iheBovahny High Court held 
that .the expenditure incurred for raising loan for the carrying on of a business can- 
not'in all cases be regarded as an expenditure of a capital nature. On the facts of 
the case, they held that as construction and sale of the building was the sole business 
of the firm and the building was its stock-in-trade, and the loan was raised and used 
wholly for the purpose of acquiring this stock-in-trade and , not for obtaining any 
fixed assets or raising any initial capital or for expansion of the assessee’s business, 
the expenditure incurred for the raising of loan was not an expenditure of capital 
nature, but' revenue expenditure. Although the conclusion of the High Court was 
correct, we are not able to agree with the principle that the nature of the expenditure 
incurred in raising loan would depend upon the nature and purpose of the loan. A 
loan may be intended to be used for the purchase of raw material when it is 
'negotiated, but the company may, after raising' the loan, change its mind and spend 
it on securing capital assets. Is the purpose at the time the loan is negotiated to be 
taken into consideration or the purpose for which it is actually used ? Further, 
suppose that in the accounting year the purpose is to borrow, and buy raw material 
but in the assessment year the company finds it unnecessary to buy raw material 
and spends it on capital assets. V/ill the Income-tax Officer decide the case with 
reference to what happened in the accounting year or what happened in the assess- 
ment year ? In our opinion, it was rightly held by the Nagpur Judicial Commissioner 
in Nagpur .Electric Light and Power , Co. v. Commissioner of Income-tax^, that the 
purpose for which the new loan was required was irrelevant to the consideration of 
. the question whether the expenditure for obtaining the loan was revenue expenditure 
or capital expenditure. . , 

■ To summarise this part of the case, we are of , the opinion that (i?) the loan 
• obtained is not an asset or advantage of an enduring nature ; (h) that the expenditure 
was made for securing the use of money for a certain period,; and (c):that it is irre- 
levant to consider the object with which the'loan was obtained.- Consequently, in 
the circumstances of the case, the expenditure was revenue expenditure within sec- 
tion 10 (2) (.Yv). ' . . 

The, last contention of Mr. Desai is that even if it is revenue expenditure, it was 
not laid out wholly and exclusively for the purpose of business. Subba Rao, J., 
reviewed the case law in CominiMionei of Tncome-tak v. Maiayalam Plantations^ 
and observed as follows : , , , , 

“ The expression ‘ for the purpose of the business ’ is wider in scope than the expression Tor 
the purpose of earning profits Its range is wide; it may take in not only the day-to-day running 
of a business, but also the rationalisation of its administration and modernization of its machinery ; 
it may include measures for the preservation of the business and for the protection of its assets and 
property from expropriation, coercive process or assertion of hostile title; it may also comprehend 
payment of statutory dues and taxes imposed as a pre-condition to commence or for carrying on 
of a business; it may comprehend many other acts incidental to the carrying on of a business ” 

Mr. Desai says that the act of borrowing money in this case was not incidental 
to the carrying on of a business' We are unable to accept this contention. 

In Eastern Investments Ltd. v. Commissioner of Income-tax'^, this Couit held 
that the Eastern 1 nvestments Ltd., an investment company, when it borrowed money 
on debentures, the interest paid by it was incurred soley for the purpose of making 
Or earning such income, profits or 'gams within the purview of section 12 (2) of the 
Indian Income-tax Act. It held on a revievv of the facts that the transaction was 
voluntarily entered into in order indirectly to facilitate the running of the business 
of the company and was made on the ground of ' commercial, expediency. This 
■ case, m our opinion, directly covers the present case,' although Mr. Desai suggests 
that the case of an investment company • stands on a different footing from the case 
of a manufacturing company. In some respects, their position may.be, different but 
in determining, the question whether raising money is incidental to a business or 

1. (1965) 1 1 T.J. 773 : (1965) 57 flT R. 4551 1722. ' ' ' 

2. (1931)6 IT C" 28.' 4 (1951) S.CJ 420 • (1951) 20 I.T.R I: 

3 (1964)2 SCJ. 338 • (1964) 2 I.T 3.430 (l95I) SCR. 594': AIR. 1951 SC 278.’ 

<1964) 53 I.TR. 140 (SC): AIR 1964 S.C. , ’ - - 
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not. we cannot discern any difference between an investment company acdi 
manuracturing company. We may mention that in that case this Court was n:. 
considering whether the expenditure was in the nature of a capital expenditure o: 
not, because it was agreed all through that the expenditure was not in the nsti're 
of capital expenditure, and the only question which this Court dealt with 
whether the expenditure was incurred solely for the purpose of making or eaniic; 
income, profits or gains. 

The case of Dharma\ir Dhir v. Commissioner of Income-tax^, also suppo'h 
the conclusion we have arrived at on this part of the case. It was held in that cts 
that the payment of interest and a sum equivalent to 11/1 6th of the profits oftb 
business of the assessee in pursuance of an agreement for obtaining loan from tfc? 
lender were in a commercial sense expenditure wholly and exclusively laid outfc* 
the purpose of the assessee’s business and they were, therefore, deductible resenti 
expenditure. 

Before we conclude we must deal with the point raised b}' Mr. Sastri thattb 
High Court erred in law in preferring the findings of the Income-tax Officer to that 
the Appellate Tribunal. It is not necessary to decide this question, but it seems lo 
us that in a reference the High Court must accept the findings of fact made by tie 
A.ppe!late Tribunal, and it is for the person who has appli^ for a reference to 
challenge those findings first b}' an application under section 66 (1). If he has failw 
to file an application under section 66 (1) expressly raising the question about the 
xalidit}- of the findings of fact, he is not entitled to urge before the High Court that 
the findings are vitiated for one reason or the other. 

To conclude, w'e hold that the expenditure of Rs. 84,633 was not in the nature 
of capital expenditure and w’as laid out or expended wholly and exclusively for the 
purpose of the assessee’s business. The answer to the question referred , therefore, 
must be in the affirmative. The appeal is allowed, the judgment of the High Cotirt 
set aside and the question referred answered in the affirmative. The appellant wu’ 
have its costs incurred here and in the High Court. 

V.B. Appeal allowed 
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S. M. Seelri, JJ, 

Raja Soap Factory' and others . . Appellattl^ 


S. P. Shantharaj and others - - Respondents. 

Mysore Act (ATTof 1952), seeiio^i 14 — Court— jurisSdio-. to entertain a passirg o_f action 
urukr ti-e Trade ard Merchexiise Marks Act XLITI of 1958 — .Vot iucested u-tn the original jnrisdietior. bj 
staljie or ccrjtUutior . 

CioU Procedure Code (I' of 1908), sections 24 (1) (b) (i) and 151 — Poicer to try and dispose of a 
proceeding after transfer frcn a Court \lcufully seized tf—Jl o pouter involved to entertain a proceeding rot 
otherooise uAtfan the cognizaice of ike High Court — Exercise of inherert pouters if there is a proceeding lau- 
filly before Court — High Court root to incest itself unth firisdiciion rail corferred by lout. 

The High Court of Mysore has not been invested by any statute or under its constitution wib 
the power to exercise original jurisdiction under section 105 of the Trade and Merchandise Maris 
Act XLIII of 1958 and hence incompetent to entertain a passing off action. 

The High Court of Mysore is by its constitution primarily a Court c.xercising Appellate Juris- 
diction ; it is competent to exercise original jurisdiction only in those matters in respect of which 
by special .Acts it has been specifically invested with jurisdiction. 


I. (1961) 42 I.T.R. 7 : (1961) 3 S.CR. 359 : (1962) 2 S CJ. 412 : A.I.R- 1961 S.C. 668. 

* G.A. No. 771 of 1964. 20th Jznxiuy, 1955. 
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M'j'sore Act V.of 1962 governing the exercise, of jurisdiction by the High Court of Mysore is purely 
regulatory Act enacted for regulating the business and exercise of the powers of the High Court in 
elation to the administration of justice; it does not purport to, confer upon the High Court any juris- ^ 
.iction original or appellate. Section 14 of'thc Mysore Act of 1962 also has repealed section 12 of 
lie Mysore Act I of 1884 that authorised investing, the High Court with the ordinary civil jurisdiction 
if a District Court in all suits of a civil nature. . ' . , . 

Jurisdiction of a Court means the extent'of the authority of a , Court to administer justice pres- 
ribed isdth reference to the subject-matter, pecuniary value and local limits. As a Court of Appea 3 
tiindoubtedly stands at the apex w’ithm the State, but on that account it does not stand invested 
rith original jurisdiction in matters uot expressly declared within its cognizance. , 

Jurisdiction to try a suit appeal or proceeding by a High Court under the -power reserved by" 
ectioa24(l) (6) (i) of the Civil Procedure Code, arises only if the suit, appeal or proceedmgis 
iropcrly instituted la a Court subordinate to the High Court and the suit; appeal is in exercise of 
he power of the High Court transferred to it. Exercise of this jurisdiction is conditioned by the - 
awful institution of the proceeding in a suhordmate Court of competent jurisdiction, and transfer 
hereof to the High Court. 'Power to try and dispose of a proceeding after transfer from a Court 
awfully seized of it does not involve a power to entertain a proceeding which is not otherwise within 
he cognizance of the High Court. 

The inherent power under section 151 of the Code may be exercised where there is a proceed- 
nglawfully before the High Court ; it does not however authorise the High Court to invest itself 
ivltli jurisdiction where it is not conferred by law. 

Appeal by Special Leave Irom tite Judgment and Order, dated the 29th May, 
1964 of the Mysore High Court in Civil Petition No. 90 of 1964. 

S. S. Khanduja and Ganpal JJtii, Adv'ocatcs, for Appellants. 

B. R, L. Iyengar', S. K- Mehta and K- L. Mehta, Advocates, for Respondents 
Nos. I to 7. ' ‘ ' 

The Judgment of the Court was delivered by 

Shtli, J . — On 5 th hlay, 1964 the respondents — hereinafter called ‘ tlie plaintiffs’ 
— instituted in the High Court of Mysore an action in tlie nature of a passing off 
action against the appellants— hereinafter called ‘ the defendants ’ — for a declara- 
tion that tliey “ arc exclusive owners' of tire trade mark consisting of tlie letters R.S.F. 
and No. S06 ”, for a permanent injunction restraining the defendants from passing 
■off their, washing soap as the goods of the plaintiffs and for incidental reliefs. 

By section 105 of the Trade and Merchandise Marks Act (XLIII of 1958) apassing 
uff actionwhetlicr the trade mark is registered or unregistered may be instituted in any 
Court not inferior to a District Gomt having jurisdiction to try the suit. It appeal's 
that on 5tli May, 1964 tlie District Goiirt of Mysore, vsdtliin the territorial limits of 
•which the cause of action was alleged to have arisen, was closed for the summer 
vacation, and it is common ground that on tliat day there was no Judge functioning 
in the District Court who was on duty and competent to exercise the powers of 
the District Court. At tlie request of the plaintiffs tlie High Court entertained the 
plaint and also an application for interim injunction restraining “the defendants, their 
agents or servants from using the trade mark R.S.F. on washing soap manufectured 
by them and from selling washing soap bearing tlie said offending mark pending dis- 
postil of the case ”. By order dated 29th May, 1964 the High Court granted the 
temporary injunction in terms of the prayer in the application. 

Tn this appeal with Special Leave, Coimsel for tlic defendants argues that tlie High 
■Court had no jurisdiction to entertain the action instituted by tlie plaintifS and had 
no pow'er to make an order issuing a temporary injunction. /The action, as framed, 
could properly be instituted in the District Court. The eiqiression “District Court”has 
by virtue of section 2(r) of Act (XLIII of 1958) the meaning assigned to that expression 
in the Code of Civil Procedure, 1908. Section 2 (4) of the Code defines a “ cfistrict ” 
ns meaning the local limits of the jurisdiction of a 'principal civil Court— ^called the 
dpistrict Court — and includes the locaHimitsof the Ordinary Original Civil Jurisdic- 
4 ion of a High Court. . If therefore a High' Court is possessed of ordinary original 
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civil jurisdiction, it would, when exercising that jurisdiction ‘^bc included, for the 
purpose of Act (XLIII of 1958), in the expression “ District Court 

. Exercise of jurisdiction by the High Court of Mysore is governed by Mysore 
Act (V of 1962). ThcAct is purely a regulatory Act enacted for regulating the business 
and exercise of the powcrs'of the High Court in relation to the administration of justice*, 
it does not purport to confer upon the High Court any jurisdiction original or appel- 
late. It is true that by section la of the Mysore High Court Act (I of 1884) enacted by 
the Maharaja of Mysore to amend the Constitution of the High Court of Mysore, and 
to provide for the administration of justice by that Court, the Government of Mysore 
rvas authorised by notification to invest the -High Court with Ordinary Original Civil 
Jurisdiction of a District Court in all suits of a civil .nature exercisable within such 
local limits as the Government may, from time to rime declare and appoint in that 
behalf. But section 12 of the Mysore Act (I of i884).has been rjepcaled by section 14 
of Mysore Act (V of 1962). . , . - . 

The High Court of Mysoic. is by its constitution primarily a Court exercising 
Appellate Jurisdiction; it is competent to exercise Original Jurisdiction only in those 
matters in respect of which by special Acts it has been specifically invested with juris- 
diction. The High Court is competent to exercise Original Jurisdiction under.scction' 
105 of the Trade and Merchandise Marks Act (XLIII of 1958) if it is invested with the 
Ordinai-y Original Civil Jurisdiction of a District , Court, and not othervyise, and the 
High Court of Mysore not being invested by any, statute or under its constitution 
with that jurisdiction was incornpetent to entertain a passing off action. 

Blit it was urged that, in a State the High Court is at the apex 'of , the hierarchy 
of civil Courts and has all, the powers which the subordinate '‘Courts' ’may exercise, 
and It is competent to entertain all actions as a Court of Original Jurisdiction which 
may, 'lie in any Court in the State. Fort'his exalted claim, vthere is-nq warrant in 
our jurisprudence. Jurisdiction of a Court means the extent of the authority 
of a Court to administer justice prescribed with reference to the subject-matter, 
pecuniary value and local limits. Barring cases in which jurisdiction’ is expressly 
conferred, upon it by special statutes, e.g , the , Companies Act;' the Banking 
Companies Act, the High -Court of Mysore exercises' Appellate Jurisdiction alone. 
As af Court .of Appeal it undoubtedly stands at the' apex within the State, but on- 
th'at account' it 'does not stand invested with Original Jurisdiction' in matters not 
expressly- declared ■ within its cognizance. j ’ T' , 

Section 24 of the Code of Civil Procedure on which 'Couriser for the plaintiffs 
relied lends-no assistance to his aigumenti Among the .powers conferred upon a 
High Court by section 24, Code of Civil Procedure, there' is ehuiherated the power 
to withdraw any suit, appeal or other proceeding in any Court subordinate to it, 
and^fo'try or dispose of -the same [section 24 (i) ( 5 ), ‘.''But jurisdiction to try 
a suit, appeal or proceeding by a High Court'under the power reserved ly section' 
24 (i) (6) (1), arises only if the suit, appeal of .proceeding is .properly instituted in a 
Court subordinate to the High Court, and the.suit, appeal or proceeding is in exercise 
ofjthe pqiver of the High Court ti-ansferrcd to it. Exercise of this jurisdiction is 
conditioned, by the Jaiyful, institution ,of, the, proceeding, in a -Subordinate Court of 
competent jurisdiction, and transfei thereof to the High Gour.t. 'Power to. try. and 
dispose of a ^proceeding after transfer, from a Court lawfully seized ,of it does not 
involve a power to^entertain a proceeding lyhich is not othervvise lyifhin the co^i- 
zance of the High Court.!, > „ . . . ,, . 

. ,7 Section 151 of the. Code of Civil Procedure preseives the inherent power of the 
Court as may' beinecessafy for .'the ends 'of justice or to prevent abuse^of the process 
of the 'Court. ' That’power may be' cxeiciscd' where there is a proceeding lawfully 
before the High' Court; it does' not however authorise the' High Court to, invest 
itself with juTisdIctiph where it is^nqt confefred'^by-'la'iv. - 

X ' ' _ ' t ^ ^ f j ^ ‘ ^ ^ ^ I’ll' 

-'■''-'iRfeliance was sought to be placed.’ upon fhe, summary .bf a judgment dated 
fithljunej-igfip in ^ case decided'by Narayana Pai,J., Kaverdppa v.' Pf^rajanaswmy^- 

' . '' ' • ' M'j’s.’L J (Short^notes) p’ageh. .1. il/ 'C r. 
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q K. J. MAJXJMDAR V/ COLLECTOR OF bAroda {Raghubar DayaJ, J.). 

The learned Judge is reported to have observed that section 24 of the 
Code of Civil Procedure “ read along witli section 15 1 which presciVes to the' 
High Court all inherent powers to make - such ordei-s as . may be necessary 
for ends of justice ncccssaiily implies tliat whenever an cxtraordinaiy situation 
so requires, a High Court may confci original jurisdiction upon itself- to do or 
protect ends of justice’’. It does not appear that the judgmentj is reported, 
in any scries of reports— authorised or unauthorised — , and we have not been supplied 
Avith a copy of the oiiginal judgment. But if the learned Judge, as reported in thc^ 
summary of the judgment, As'as of the .opinion that tlic High Court is competent 
to assume to itself jurisdiction which it docs not othciwise possess, merely because 
an “extraordinary situation” has arisen, with respect to the learned Judge, we, 
aie unable to approve of that view. By “jurisdiction ” is meant the extent of the 
power which is conferred upon the Court by its constitution to- try a proceeding r 
its exercise cannot be enlarged because what the learned Judge calls an extraordinary^ 
situation “ requires ” the Court to exercise it. 

The appeal must therefore be allowed. Temporary injunction granted by 
the High Court is vacated and ^the plaint is ordered to be returned for presentation' 
to the proper Court. As before the High Court, no objection rvas raised about 
the maintainability of the suit or the application for injunction, we direct the parties 
*0 bear tlich owir costs. ' . . “ ' , - • . - 

V.S. ' , , ■ . . — Appeal allowed.. 

' . THE SUPREME COURT OF INDIA. 

' (Ciyil Appellate Jurisdiction.) , 

, ' ' , ) ' It' _ ' 

' Present — P. B. GAjENDRAGADK.Art, Chief fusitce, Raghub.\r D-ayal and. 
Ramaswami, ,JJ. , , ■ . ' ' . <? ■ 

Kantcndra Jayrmukhlal Majumdar . . Appellanf* ' 

V. t I . ' ' ■ • - 

The Collector of Baroda and anotlier ’ Respondents. 

Bombay Land Requisition Ad {XXXIII of 1948), section 9 — Pou<er of requisitioning authority on de-reqiiisf 
tioning a premises to ask. the allottee in possession of the premises to I'acale it — Private arrangemert between allottee 
and landlord as to teuanci— If binding on requisitioning authority after de-reguisitioning. 

The requisitioning aiithoiity under the Bombay Land Requisition .Act, 1948 (XXXIII of 1948) 
can on de-requisitioning a premises, ask the allottee in possession of the premises to \acale it. In view 
of section 9 of the -Act, it was the duty ofthe Collector, on de-rcquisitioning Uie premises, toristore 
them to the landlord in the condition in ^\hich he had taken them in possession'. He must deliver 
\.acant possession to the landlord ItAvas not forthe Gollectorto consider whetherthere was any 
prn-ate arrangement between the quandoiri .dlottee and the Landlord tvith respect to the tenancy of 
the premises after the de-requisitioning Nor can such question be a matter for decision by the High 
Court in the exercise of Its extraordinary jurisdiction under .Article 226 of the Constitution. 

Appeal by Special Leave from the Judgment 'and Order dated i4/i5th 
January, 1963 of the Gujarat High Court, -\hmedabad, in Special Civil Application 
No. 215 of 1962.- ■ ’ ■ ■ , 

C. B. Agarwala, Senior .Advocate {0. C. Mathin, j. B. Dadaebanjt and Ravwder 
.Karain, Advocates of Mis. J. B. Dadachanji & Co., with him), For Appellant. 

JV". S. Bindra, Senior Advocate {R. H. Dhebar, Advocate, with him), for Respon- 
dent No. I. " ' ) 

, S. T. Desai, Senior Advocate {M. 1’’. Goswami, Advocate, tvith him),. for." Res- 
pondent No. 2., , ' , ‘ - ■■ ■ r. ' . 

- The judgment of the Court tvas delivered by -r r : ' f ' 

Raghubai Dayal, J . — ^This appeal, by Special Leave, raised the question -wliether 
ilic requisitioning authority^ under the Bombay’ Land Requisition Act;”ig4S 
(Act XXXIII of 1948) can, on de-iequisitioning a premiscs,^ask the allottee in .pos. 
session of the pi cmises -to vacate ’it. . ' ’ , . 

. , A No 118 of ,1954. f .-4} C ' . 25th'February, 1965.’ 
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The premises in suit wtre requisitioned for the appellant in December, 1953 
ivhen he was an Assistant Registrar of the Baroda Uni\ ersity. He left the semet 
at Baroda in December, 1957 and was serving at Gorakhpur tvlicn the impugned 
-order asking Ixim to vacate the premises %vas made on 23rd Februarj', 1962 

To appreciate the contentions raised for tlie appellant, wc may set out some fur- 
ther facts. There had been litigation between respondent No. 2 and the appellani 
in 1958 on the basis that the appellant was tlie tenant of respondent No. 2. The suit 
for ejecting the appellant from the premises was instituted on the ground that lespon- 
-dent No. 2 required the premises bona fide for personal occupation. ' It xvas ultimately 
dismissed on the ground that the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947 (LVII of 1947) did not apply to the premises requisitioned by 
Government in \icav of section 4 of that Act. 

It is urged for the appellant that both on account of respondent No. 2 treating 
him as a tenant and on account of the provisions of the Requisition Act he became 
a tenant of the landlord ■when the premises were de-rcquisitioned and that there- 
for e the Collector, Baroda, 'svas not competent to order Inm to vacate the premises 
We do not consider there is any force in ,this contention. 

Before discussing this contention, wc may refer to the relevant provisions of tlic 
Requisition Act and the action taken imder them. Sub-section (2) of section 2 
-emppivcrcd the State Government to extend, by notification in the Official Gazette, 
any or all the prolusions of the Act to any other area and on such date as may be 
spccificdin the notification. In the exercise ofthis power,- the Government ofBopjbay 
issued a notification on 5th August, 1950 c.xtending with effect from i6th August, 
all the prov'isions of the Act to the Baroda district. This notification -was published 
in the Bombay Government Gazette dated 17th August, 1950. ■ Sub-section (3) 
■of section 2 empowered the State Government, at any time, to direct by Idte 
notification, that any or all the proitisions of the Act shall cease to c-xtend to any 
.area. No such notification has been issued by Government rescinding the notifica- 
tion of 5th August, 1950. , 

Section 4 defines ‘ land’ to include benefits to arise out of land and buildings 
.and all things attached to the earth, or permanently fastened to the buildings or 
things attached to the earth, and ‘ premises’ to mean any building or part of a build- 
ing let or/in tended to be let separately. Clause (5) of section 4 defines the e-xpression 
‘ tp requisition ’ to mean, in relation to any land, to take possession of the land or 
to require the land to be placed at the disposal of the State Government. Section 
3 authorizes the State Government to requisition anj'^ land for any public purpose 
and the pro’viso to the section states that a building or part thereof in certain cir- 
cumstances \vill not be requisitioned. Sub-section (2) of section 5 also refers to ffie 
making of a certain declaration where any building or part thereof is to be requisi- 
tioned under sub-section fi). Section 6 deals %vith requisition of vacant premises 
in an area specified by the State Glovemment by notification in the Official Gazette. 
It prowdes for the landlord of the premises -which rvere to fall vacant to give intima- 
tion to the proper officer and not to let out the premises ivithout the permission of the 
‘State Government to anyone,befbre giving the necessary intimation and for a month 
from the date on which the tintimation is received. Sub-section (4) of section 6 
empowers the State Government to requisition the premises for any public purpose 
and to use or deal %vith it for any such purpose in such manner as-may appear to 
to be expedient. 

Section 8 pro-vides for the payment of compensation with respect to the land 
requisitioned. Section 8-AA authorizes the Government to deduct the amount 
spent on the purposes mentioned in that section from the compensation -which from 
time to time becomes due to the oivner. 

Section 9 deals with matters in connection with release from requisition. Sub- 
section (i) authorises the State Government to release at any time from requisition 
any land requisitioned under the Act. Sub-section (2) provides that upon such release 
the land shall'bc'reslored as faFas possible in the same condition in” which it was 
on- the date on -which the State Government was put in possession there of and that 
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the State Government shall pay compensation in certain circumstances. Sub-sec- 
tion (3) provides that where any land is to be released from requisition, the State 
Government may, after making such enquiry as it deems fit specify by order in writing 
the person to whom possession of the land shall be given, and sub-section (4) 
states that the delivery of possession of the land to such person shall be a full 
discharge of tire State Government from all liability in respect of such delivery but 
shall not prejudice any rights in respect of the land which any other person may be 
entitled by due process of law to enforce against the person to whom possession of 
the land is so delivered. Sub-section (6) provides that in certain circumstances 
possession would be deemed to have been delivered on a certain date to the person 
entitled to possession thereof and that the State Government shall not be liable for 
any compensation or other claim in respect of the land for any period after the 
said date, and sub-section (7) provides that for the purpose of releasing any land 
from requisition, the State Government may by order direct the person to whom 
the State Government had given possession of Such land and other person, if any, 
in occupation of such land, to deliver possession thereof to the officer authorised 
in that behalf by the State Government. Section 1 1 provides that any officer 
authorised in that behalf by the State Government by a general or special order 
may take possession of any land in respect of which an order has been made under 
section 5 or 6 or sub-section (7) of section 9. 

Now, tlie Government of Bombay directed, in the cxcicise of poAvers conferred 
under section 15 of the Act, by notification dated 5th August, 1950, that the powers 
conferred and duties imposed upon the State Government by the sections specified 
ithercin including sections 5, 6 and sub-sections (i), (3), (5) and (7) of section 9 and 
section II, shall also be exercised or dischai'ged by the Gollectois mentioned in the 
notification within the limits of their respective jurisdictions. The Collector of Baroda 
first issued a notification on 29th March 1951 in the exercise of powers conferred by 
sub-section (i) of section 6 of the Act specifying the area^vithin the limits of the 
Baroda Municipal Borough as the area for the purpose of the said sub-section (i). 
The Collector of Baroda icquisitioned the premises in December 1953 and allotted 
it to tlie appellant. 

The Collector, by another notification, dated 13th April, 1954, ivithdrew the 
areas specified m the schedule to that order from the operation of section 6 of the Act. 
The area mentioned in the schedule do not cover the area in ivhich the premises 
in suit arc situate. It follows that the original notification of 29th March, 1951, 
■continued to apply to the area where the premises in dispute were situate. 

The Collector issued another notification on 26th December, 1959, specifying 
the area tvithin the limits of the Baroda Municipal Borough to be the area for the 
purposes of the said sub-section (i).^This notification, in a way, was a duplication so 
far as the areas which had not been excluded by the Notification of 13 th April 1954. 
The Government rescinded the Collector’s order dated 26th December, 1959 t>y its 
order, dated 5th December,' 1961. In the context of the various notifications, the 
rescinding of the Collector’s order, dated 26th Decembei, 1959, docs not affect the 
application of sub-section (1) of section 6 to the area in which the premises in suit are 
situate, and, even if it be held otherwise, that would simply debar the Collector from 
taking any further action under section 6 of the Act, but will not have the result of 
releasing from requisition premises which had been lawfully requisitioned prior to 
this order of Government. , ... 

In view of section 9 of the Act, it was the duty of the Collector, on dq-requisition- 
ing the premises, to restore them to the landlord in the condition in which he had 
taken them in possession. He took vacant possession from the landlord and therefore 
had to deliver vacant possession' to him. Sub-sections (3) and (7) of section 9 
specifically provide for specifying in the order of-de-requisitionmg, the person to 
whom possession of the land be given and such perSon qpn be the person from whom 
possession had been obtained by Government or some' office of Goveinmcnt 
specified therefor. It was therefore' essential for the Collector to order by his 
order of de-requisitioning the premises, the vacation of the premises by the appel- 
lant and the delivery of possession to respondent No. 2 to whom the Government 
s c J — 16 
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had to restore [possession in order to relieve itself of any further claims to' compen- 
sation._ The contention' that the Collector was incompetent to make such an 
order is not sound. 

It was not for the Collector to consider whether there was any private arrange- 
ment between the appellant and the landlord with respect to the tenancy of the pre- 
mises after the de-requisitioning, and it is rightly conceded that the Collector would 
not be bound by any such arrangement. Nor can the question of any such arrange- 
ment between the two be a matter for decision by the High Court in the exercise of 
its extraordinary jurisdiction under Article 226 of the Constitution. There is a 
different forum for the determination of the rights of the two parties, if any. 

It was sought to be urged for the appellant that the expression ‘ to requisition ’ 
in section 4 applies to the taking of possession of land and does not apply to the 
taking of possession of premises, which, according to the appellant, are not included 
m the term ‘ land ’ as defined in sub-section (1). It is argued on this basis that the 
requisition of the premises in suit was not under the Act. No such question was 
raised before the High Court and we did not alloW' learned counsel for the appel- 
lant to raise this question in this Court. 

We are therefore of opinion that the High Court rightly rejected the writ 
petition of the appellant. 

The appeal is accordingly dismissed with costs. 

K.S. ^ Appeal dismiss^- 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. B. Gajendraoadkar, Chief Justice^ K. N. Wanchoo, 
M. Hidayatullah, J. C Shah and S. M. Sikri., JJ, 

t ' ' 

State of Kerala and another , ' . . Appellants* 

V. 

The Bhavani Tea Produce Co., Ltd., Punjab . , Respondent. 

Madras Agricultural Income-tax Act (V of 1955), section Z — Coffee Market Expansion Act IVII oj 
1922), sections 17, 25, 33 and 34 .— Coffee delivered by a planter to the Coffee Board — Price received in sub- 
sequent years of account — ‘Income, when arises — Mercantile find cash systems of keeping accounts, effect on — 
Delivery to Coffee Board prior to Irf April, 1954 — Income not liable to tax. 

It follows from sections 17, 25, 33 and 34 of the Act (VII of 1922) that coffee delivered by 'a 
planter under section 25 of the Act becomes the property of the Board no sooner it is so delivered. 
Even though the planter does not sell coffee to the Board, there is in reality a sale by operation 
of law as a result of which he ceases to be the owner the moment he has handed over hi 'produce 
to the Board The payment of price is from the sale of coffee in the common surplus pool unless, 
the planter settles for immediate payment. 

The system of keeping accounts makes a difference as to when the income arises. If it were 
a cash system income would be taxable when actually received ; but in the mercantile system h 
would be taxable in the year in which the relevant entry is made about the delivery of coffee to 
the Board. 

Under section 3 of Act (V of 1955) tax is chargeable for such financial year commencing from 
1st April, 1955. In the instant cases the sales had taken place (prior to 1st April, 1954) — in the 
earlier years over which the Agricultural Income-tax Act did not operate — and the accounts were 
kept in the mercantile system ; the High Court was thus right in holding that there was no sale 
in the years relevant to the assessment years for which the tax was demanded. 


♦ C A Nos 650 and 651 of 1964. 


7th October, 1965- 
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" Appeals by Special Leave from the Judgments and Orders dated the 9th January, 
1962, of the Kerala High Court m Writ Appeals Nos. 154 and 155 of 1961. 

P. Govinda Menon and Dr. V.A. Seyid Muhammad, Advocates, for Appellants. 

M. C. Setalvad, Senior Advocate (O.P. Malhotra, Advocate and J.B. Dada- 
chanji, O.C. Mathur and Ravinder Narain, Advocates of Mjs. J.B. Dadachanji & 
Co., with him), for Respondent. 

The Judgment of the Court was delivered by 

Hidayahdlah, J. — These two appeals by Special Leave arise from two petitions 
under Article 226 of the Constitution in the High Court of Kerala questioning the 
assessment to Agricultural Income-tax of Bhavani Tea Produce Co., Ltd. (respondent) 
under the Madras Plantations Agricultural Income-tax Act, 1955 (as extended to 
Kerala State) for the assessment years 1955-56 and 1956-57 respectively. The High 
Court decided that certain receipts were not taxable in those assessment years and 
the State of Kerala is the appellant before us. The assessment year in each case 
ended on 31st March, of the year and tax was leviable on the results of the previous 
year. For the first of the two assessment years, corresponding to the previous year 
ended on 31st March, 1955, the net agricultural income was assessed at Rs. 1,32,198 
.and a tax of Rs. 45,443-1-0 was demanded by the Department and in the succeeding 
assessment year, corresponding to the previous year ended on 31st March, 1956, 
the amounts of net agricultural income and the tax were respectively Rs. 1,24,339 
and Rs. 42,810-5-0. The assessee-company claimed that Rs. 97,090 in the first year 
and Rs. 10,095 in the second year were not taxable although received by the company 
from the Coffee Board during the relevant accounting years. The company 
contended that these payments were in respect of coffee delivered by the Company 
to the Coffee Board under section 25 of the Coffee Market Expansion Act, 1942, 
in the years 1952-53 and 1953-54, that is to say, prior to 1st April, 1954 rvhen the 
Madras Plantations Agricultural Income-tax Act came into force and were not 
assessable as the accounts were maintained on the mercantile sj'Stem and the amounts 
were shown in 1952-53 and 1953-54. This plea was not accepted by the Agricultural 
Income-tax Officer, Coimbatore. His assessment orders, are dated 18th March 
1956 and 15th July, 1957, respectively. The Company appealed, but the Appellate 
Assistant Commissioner by orders passed on 19th December, 1958, dismissed the 
appeals. The Company appealed further. By a common order dated 25th January, 
I960, the Agricultural Income-tax Appellate Tribunal dismissed the appeal in respect 
of the assessment year 1955-56. In the other appeal the conclusion was the same 
but the Case had to be remanded to ascertain some matters not connected with the 
present controversy. In both the cases the Department had held that the income 
was derived in the relevant previous year and this opinion was upheld by the Appel- 
late Tribunal. The Appellate Tribunal observed that ; 

“ amounts actually received in the ' previous year ’ as the price of coffee from the plantation 
should be regarded as income derived from the plantation in that year irrespecti\ e of year to which 
the crop belongs ” 

The Company did not apply for revision under section 54 of the Agricultural 
Income-tax Act, but instead filed petitions under Article 226 of the Constitution 
against the Agricultural Income-tax Officer, Coimbatore, the Appellate Assistant 
Commissioner of Agricultural Income-tax, Kozhikode and the Agricultural Income- 
tax Appellate Tribunal, Trivandrum. The petitions were heard by Mr. Justice 
Vaidialingam who accepted the contention ofthe assessee-company and cancelling the 
assessment orders impugned before him directed the Agricultural Income-tax Officer 
to make a reassessment of the total income excluding the sums of Rs. 97,090 in the 
first year and Rs. 10,095 in the second year. The judgment was pronounced on 18th 
August, 1961. The State of Kerala and the Agricultural Income-tax Officer appealed 
under the Letters Patent. The appeal was summarily "’dismissed on '9tli January, 
1962. It is from this judgment that the present appeals have been filed. 
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The only question is whether the two amounts were rightly excluded from the 
assessable agricultural income for the two assessment years. The answer to tliij 
question depends on whether under the scheme of the Madras Plantations Agricultural 
Income-tax Act read with the scheme of the Coffee Act it can be said that the income 
was only received when the payment was received or when the produce was handed 
over to the Coffee Board and under the mercantile system of accounting it was entered 
in the books of account of the assessee-company. If the answer is that income was 
received when the crop was handed over to the Coffee Board and the entry was 
made in the books of account under the mercantile system, the judgment under 
appeal must be considered to be right but if it is the other w'ay, then the action of 
the Department was correct. We shall now consider this question. 

Before we proceed we shall analyse the provisions of the two Acts with whicli 
we are concerned. The Madras Plantations Agricultural Income-tax Act consists 
of 65 sections. It is not necessary to give a full analysis of that Act. For our pur- 
pose it is sufficient to refer to some of the provisions only. Section 2 defines “ agn- 
cultural income”, inter alia, as any income derived from a plantation in the State 
and Explanation //says that agricultural income derived from such olantation byjhc 
cultivation of coffee means that portion of the income derived from the cultivation, 
manufacture and sale of coffee as may be defined to be agricultural income for the 
purpose of the enactments relating to Indian Income-tax Act, “Plantation” in 
the Act means any land used for growing certain crops including coffee. Section 3 
lays charge of agricultural income-tax and for our purpose we need read only the 
first sub-section. It is : 

“ 3. Charge of agricultural income-tax — 

(I) Agricultural income-tax at the rate or rates specified in Part I of the Schedule to thb 
Act shdl be charged for such financial year commencing from the 1st April, 3955, in accordance wth 
and subject to the provisions of this Act, on the total agricultural income of the previous year of 
every person. 

^ 2 ) • « • • •” 

Section 4 defines “ total agricultural income ” as the total agricultural income 
of any previous year of any person from a plantation situate within the State. We 
are not concerned with the other sections. Some deal with the computation of 
agricultural income, the expenses which may be deducted, the method of accounU’ng, 
exemption from the tax under the Act and computation and carrying forward of loss. 
Some others establish Income-tax Authorities, Appellate Tnbunal and provide 
generally how returns of assessment should be made and sundry matters which have 
no relevance here. It is thus clear that the income, which is sought to be taxed was 
the kind of income which is taxable under the Act. This income was derived from 
Coffee grown on a plantation situated within the State and the only question is in 
which year the income can be said to be received by the assetsee-company. 

To ascertain this we have to turn to the provisions of the Coffee Market 
Expansion Act of 1942 because the sale ofcoffee was not made directly by the assessee 
but by a Board established under the Coffee Market Expansion Act. That Act’ 
replaced an Ordinance of the Governor-General (Ordinance No. XXX of 1 940) passed 
to assist the coffee industry by regulating the export and sale of coffee. As a result 
of the outbreak of the Second World War, Indian coffee had lost some of its important 
foreign markets and there arose a great slump in the price of coffee. A Coffee 
Control Conference convened to consider the situation, suggested steps that could 
be taken to save the coffee industry in India. Its recommendations led to the passing 
of the Ordinance of -1940 A second Coffee Control Conference was held in 1941 
and after its recommendations were considered by the Standing Advisory 
Committee of the Legislature attached to the Commerce Department, the present 
Act was passed. This Act has been frequently amended and today it is called the 
Coffee Act after the amendment of its title in 1954. We have referred and shall 
refer, to it by this name. The Coffee Act constituted a Board which was known as 
the Indian Coffee Market Expansion Board, now called the Coffee Board. The 
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Coffee Board is a body corporate (having perpetual succession and a common seal) 
with power to acquire and hold property, both movable and immovable and to con- 
tract (section 5). The Coffee Act imposes a duty of customs on all coffee produced in 
India and exported from India (section 11) and a duty of excise on all coffee which 
an estate registered under section 14 is permitted, under a scheme of internal sale 
quota allotted to it, lo sell in the Indian market, whether such coffee is actually sold 
or not, and on all coffee released for sale in India by the Coffee Board from its surplus 
pool (section 12). The proceeds of these (duties though first credited to the Consoli- 
dated Fund of India) may be paid to the Coffee Board and when so paid are credited 
to a General Fund (section 13). All owners of coffee estates of not less than 10 acres 
are required to register with a Registering Officer appointed in this behalf 
by the State Government and the registration once made continues till it is cancelled 
(section 14). The Central Government fixes the price or prices at which coffee may 
be sold wholesale or retail in the Indian market and no registered owner or licensed 
cuter or dealer can sell coffee wholesale or retail in the Indian market at a price or 
prices higher than the price or prices fixed by the Central Government (section 16). 
Section 17 next provides ; 

“ 17. State of coffee in excess of internal sale quata — 

No registered owner shall sell or contract to sell in the Indian market coffee from any registered 
estate if by such sale the internal sale quota allotted to that estate is exceeded nor shall a registered 
owner sell or contract to sell in the Indian market any coffee produced on hts estate in any year for 
which no internal sale quota is allotted to the estate.” 

The internal sale quota is fixed by section 22. Under that section the Coffee 
Board allots to each registered estate an internal sale quota for the year . Unless 
with the previous sanction of the Central Government the Coffee Board decides that 
no internal sale quota shall be allotted, the Board allots to each registered estate an 
internal sale quota for the year. The internal sale quota is a fixed percentage com- 
mon to all registered estates, of the probable total production of the estate in the year 
as estimated by the Board. For the purpose of fixing the quota the registered owner 
is required to furnish such returns as the Board may demand. The surplus pool 
to which we have referred means the stock of coffee accumulated by the Board out 
of the amounts delivered to the Board under section 25. That section is a long 
section of six sub-sections and they need to be carefully considered. It provides 
that all coffee produced by a registered estate in excess of the amount specified in 
the internal sale quota allotted to that estate shall be delivered to the Coffee Board 
by the owner of the estate for inclusion in the surplus pool, (sub-section 1). Deliver 
of coffee must be made to the Coffee Board in such places and at such times and in 
such manner as the Coffee Board may direct and the Coffee Board may give directions 
for partial delivery to the surplus pool at any time whether the internal sale quota has 
been exceeded or not and the Coffee Board may reject any defective consignment 
(sub-section 2). Coffee delivered to the Coffee Board for inclusion in the surplus’ 
pool must represent fairly in kind and quality the produce of the estate and such coffee 
remains under the control of the Coffee Board and the Coffee Board is responsible 
for its storage, curing (when necessary) and marketing (sub-section 3). The Coffee 
Board must prepare, from time to time, a differential scale for the valuation of such 
coffee. In accordance with that scale the Coffee Board must classify each consign- 
ment delivered for inclusion in the surplus pool and make an assessment of its value 
based on its quantity, kind and quality (sub-section 4). Sub-section (5) is not 
material. Sub-section (6) then provides as follows : — 

" 25. Surplus coffee and surplus pool — 

* « ft * <• 

♦ « lit * * 

(6) When coffee has been delivered or is treated as having been delivered for inclusion in 
the surplus pool, the registered owner whose coffee has been so delivered or is treated as having 
been so delivered shall retain no rights in respect of such coffee except his right to receive the pay- 
ments referred to in section 34.” 
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Section 34, which is here referred to, reads : 

“ 34. Payment to registered owners — 

(!) The Board shall at such times as it thinks fit make to registered owners who have delivered 
cotTce for inclusion in the surplus pool such payments out of the pool fund as it may think proper, 

(2) The sum of all payments made under sub-section (1) to any one registered owner shall 
bear to the sum of the payments made to all registered owners the same proportion as the \alue 
of the coffee delivered by him out of the year’s crop to the surplus pool bears to the value of all 
coffee delivered to the surplus pool out of that year's crop : 

Provided that in calculating the sum of all payments made under sub-section (1) and the 
value of the coffee delivered to the surplus pool out of the year’s crop, respectively, any payment 
accepted by a registered owner as final payment in immediate settlement for coffee delivered hj 
him for inclusion in the surplus pool and the value of any such coffee shall be excluded.” 

We may refer to one other section and that is section 33 which confers on the 
Board power to borrow on the security of the coffee so delivered. It reads as 
follows : — 

“33. Power to borrow — 

The Board may, subject to any prescribed conditions borrow on the security of the general 
fund or the pool fund for any purposes for which it is authorised to expend money from such fund, 
or on the security of the coffeedehvered or treated as delivered for inclusion m the surplus pool 
for any purposes for which it is authorised to expend money from the pool fund.” 

The failure to register, contravention of section 25, making of a false return 
obstruction and contravention of the other provisions of the Coffee Act, some of 
which we have not found necessary to mention here, are constituted offences and 
there is provision for punishment and penalty. The Coffee Board is also given the 
power to seize coffee withlield from inclusion in the surplus pool. In this way, the 
marketing of coffee is made the duty of the Coffee Board and the right of a party 
who has made contributions to the surplus pool is merely to receive payment for 
coffee which is handed over. The quantum of payment is determined, at first 
according to the differential scale of valuation prepared by the Coffee Board. It must 
be remembered that under section 34 (2) the payment is in the proportion which the 
value of coffee delivered by the owner bears to the value of all coffee delivered to the 
surplus pool out of one year’s crop. But an owner need not wait and may accept an 
immediate settlement for his coffee. It follows that coffee delivered to the Coffee 
Board becomes the property of ^e Board no sooner it is delivered. The Coffee 
Board can borrow money by pledging it and is nor required to return any part of that 
coffee to the producer. It only sells it and gives to the planter price proportionate 
to the value of all coffee in the surplus pool for that year, unless the planter settles 
for an immediate payment. 

The appellant company maintains its accounts on the mercantile system When 
it handed over coffee to the Coffee Board it entered the price of the coffee according 
to the valuation of the Coffee Board in its books of account although it did not receive 
payment immediately because as has been shown above the payment is delayed 
unless immediate settlement is made. The payment for coffee handed over before 
1st April, 1954, was received after that date. No doubt actual payment was received 
in the previous years relevant to the two assessment years, but coffee was handed 
over to the Coffee Board in the earlier years for which no tax could be demanded. 
'Was there a sale to the Coffee Board ? The answer must be in the affirmative. 
The Coffee Board is neither a trustee nor even an agent of the planter. It is not 
accountable to the owner, except as to payment for coffee received and valued accor- 
ding to the differential prices. AH coffee, which the Coffee Board obtains under the 
Coffee Act is put in a pool and gets mixed up with other coffee. Coffee in the pool 
is disposed of on behalf of the Coffee Board. The Coffee Board only pays a pro- 
portionate price to the planter. Even though the planter does not actually sell coffee 
to the Coffee Board there is in reality a sale by operation of law as a result of which 
the planter ceases to be the owner of coffee the moment he has handed over his produce 
to the Coffee Board. He is then entitled to receive payment and is not concerned 
any more with his coffee. The unsold coffee is not returned to him and he does not 
enjoy any rights of ownership in it. The Coffee Board can pledge it and sell it as 
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and when it likes. In these circumstances it is plain that the handing over of coffee 
by the planter amounts to a sale to the Coffee Board and the payment of the price 
is from the sale of all the coffee in the surplus pool unless the planter settles for 
immediate payment. The system of account must make a difference. If it were a 
cash system income would be taxable when actually received but in the mercantile 
system it would be, taxable in the year in which the relevant entry is made about the 
sale of coffee to the Coffee Board. 

We were referred to some rulings of the Madras and the Kerala High Courts. In 
Puthuthottam Estates, (1943)Limi7erfv. Agricultural Income-tax Officer;- Coimbatore'^- 
Rajagopalan, J., held that there was nothing in the Madras Plantations Agricultural 
Income-tax Act or the Rules thereunder, which exempted produce gathered earlier 
than 1st April, 1954 from taxation if payment was received in any previous year 
relevant to an assessment year under the Madras Plantations Agricultural Income- 
tax Act. The judgment of Rajagopalan, J., was reversed on appeal in Puthuthottam 
Estates (1943) Ltd. v. Agricultural Income-tax Officer^. Rajamannar, C.J., and 
Jagadisan, J., held that, if the sale took place after 1st April, 1954, tax was payable ■ 
no matter if the produce was of an earlier year but if the sale took place earlier than 
that date, tax would not be payable even if the price was realized later.' In the Kerala 
High Court distinction was made between entries under cash and mercantile systems 
of book-keeping. In Amalgamated Coffee Estates Ltd. v. State of Kerala^, the assessee 
followed the mercantile system and payments entered in the accounting period 1st 
April, 1953 to 31st March, 1954 were held not taxable even though actually, received 
after 1st April, 1955. The reasoning in these two cases is the same as in this judgment. 
It isj therefore, not necessary to refer to them. The judgment under appeal follows 
the earlier decision of the same Court and the Divisional Bench decision of the 
Madras High Court, and in our opinion the High Courts have taken the right view 
of the matter. 

The High Court was thus right in holding that there was no sale in the years 
relevant to the assessment years for which the tax was demanded. The sale had 
taken place in the earlier years over which the Agricultural Income-tax Act did not 
operate. The appeals will therefore be dismissed with costs. One set of hearing fees. 

K.G.S. Appeals dismissed. 
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Inlian Incoms-tax Act {XL of \922), sections 10 (2) (vi-b), 35 (11). Development rebate — Transfer of 
■asset by company to firm — Same persons members of both — -No profit element — Sale of machinery within ten years 
period — -R’cHfication of original assessmmt — .idd-back of rebate already granted — Provision whether dtscnmt- 
natory — Constitution of India (1950), Article 14. 

For the asssssnaeat year 1959-60, the assessee-company with three shareholders, carrying on busi- 
ness in. plying transport buses, claimed development rebate m respect of four buses purchased and run 
during that year and the same was allowed by the Department. In 1959 the shareholders constituted 
themselves into a firm, and on 30th June, 1959, the company passed a resolution transferring some 
buses including the four in question to the firm for a consideration, but apparently for little, or no 
profit. The Company continued its business. The Income-tax Officer, acting under section 35(11) 
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of the Act issued a notice to the assessec proposing to rectify tlie assessment by ineJuding the develop- 
ment rebate allowed as income of tjie assessec. Tlic asstsscc sought to prohibit the Officer by filitj 
a writ petition under Article 226 ofthc Constitution on theground thatsection 10 (2) (w'-b) was repug 
nant to Article 14 of the Constitution and even if the provision was intra vires, there was no transfer 
by way of sale. The High Court dismissed the petition and hence the appeal, 

Held, that section 10 (2) (w'-b) is not repugnant to Article 14 ofthc Constitution. 

The rebate is allowed on conditions which arc exactly the same for every assessec, one condition 
being that if the assessec sells before the expiry of ten years from the end of the year in which it wi 
acquired to a person other than tlic Government, he would forfeit such rebate. The discrimination 
if any, arises on the choice made by the assessec. 

The object of granting development rebate was to help in the development of industry and in 
order to achieve this object a condition was put that if the assessec did not utilise it in his own business 
the rebate would be forfeited or deemed to have been allowed wrongly, t.r., not really for develop- 
ment purposes. 

Held further, that the transfer of buses, by thclimited company to the partnership firmis asaleanl 
comes within the purview of section 10 (2) (w-b), whether the transaction resulted in a profit to 
the company or not. 

It would be a sale under the Sale of Goods Act and it would be a sale m any other proper mcaaifif 
that might be given to the word' ‘ sale ” . 

Appeal from the Judgment and Order, dated the 17th September, 1963, of th^ 
Andhra Pradesh High Court in Writ Petition No. 189 of 1962. 

. Naunit Lai, Advocate, for Appellant. 

Wtren De, Additional Solicitor-General of India (R. Ganapathy Iyer and i?- 
Dhebar, Advocates, with him), for Respondent. 

The Judgment of the Court was delivered by 

SikrJ, J . — This is an appeal by certificate of the High Court of Andhra Pradesh 
against its judgment dismissing a petition filed under Article 226 of the Constituti^ 
by the appellant. The appellant is a private limited company, hereinafter referred 
to as the company, and three persons hold shares of the company as under ; 




Shares 

Amount 




Es. 

Sn C P Sarathy Mudaliar 

, 

2,797 

27,970 

Sn C.P. Smgaram 

» . 

420 

4.200 

Sn CP. Doraiswamy 


500 

5,000 


The company was doing transport business and for the assessment year 1959-60 
(previous year ending 31st March, 1959) it claimed a sum of Rs 48,600 as develop- 
ment rebate in respect of the four new buses purchased by 'it and brought to use 
during the year. The Income-tax Officer disallowed the amount but the Appellate 
Assistant Commissioner, on appeal, allowed the entire sum of Rs. 48,600 as develop- 
ment rebate . On 27th May, 1959, the three shareholders entered into a partnership 
and the capital of the firm was as follows : 

Rs. 

C P. Sarathy Mudaliar . - 25,000 

C P Smgaram 10,000 

C P. Doraiswamy - 10,000 

Total .. Rs 45,000 

On 30th June, 1959, the company passed a resolution transferring a number 
of motor buses, including the four in respect of which development rebate had been 
claimed, to the partnership firm for a sum of Rs 2,52,000- The company was not 
wound up and is still in existence and carrying on business as a transport company- 
On 7th February, 1962, theincome-tax Officer, purporting to act under section 35 (11) 
of the Income-tax Act, 1922, hereinafter referred to as the Act, issued a memorandum 
to the appellant stating inter aha, that ; 


1 ] 
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“ Since the assets were transferred within 10 years I propose to invoke the provisions of sec- 
;tion 35 of the Act and rectify the income by including the rebate allowed as income' of the 
assessee.” 

He, invited the assessee to give his objections if any. 

The appellant thereupon filed a petition in the High Court on 19th February, 
1962, praying inter alia that the Income-tax Officer be prohibited from proceeding 
withthe rectification of the income-tax assessment for 1959-60, as per the memoran- 
;dum dated 7th February, 1962. Two points were taken m the petition : first, that 
section 10 (2) (vz-b) of the Income-tax Act was repugnant to Article 14 of the Consti- 
tution ; and, secondly, that assuming that section 10 (2) (vi-b) was inter vires, thi& 
transaction did not amount to a sale or transfer. 

The High Court held that section 10 (2) (vi-b) was not repugnant to Article 14 
of the Constitution and that the transaction amounted to transfer within section 10 
(2) (v/-b). 

The learned Counsel for the appellant, Mr. Naunir Lai. has reiterated the same 
points before us. Section 10 (2) (vi-b) and section 35 (11) are -in the following terms : 

“10(2). Such profits or gams shall be computed after making the following allowances, 
namely : — 

* ♦ * * * 

(vj-b) in respect of a new ship acquired or new machinery or plant installed after the 31st daj' 
of March, 1954, which is wholly used for the purposes of the business carried on by the asses- 
see, a sum by way of development rebate in respect of the year of acquisition of the ship or of th» 
installation of the machinery or plant, equivalent to : — 

(i) in the case of ship 

(ii) in the case of a ship acquired before the 1st day of January, 1958, and in the case of an 
machinery or plant, twenty-five per cent, of the actual cost of the ship or machinery or plant to 
the assessee. 


and if any such ship, machinery or plant is sold or otherwise transferred by the assessee to any 
person other than the Government at any time before the expiry of ten years from the end of th» 
year in which it was acquired or installed, any allowance made under this clause shall be deemed 
to have been wrongly aHoved for the purposes of this Act. 

35 (11) Where an allowance by way of development rebate has been made wholly or 
partly to an assessee in respect of a ship, machinery or plant in any year of assessment under clause 
(vi-b) of sub-section (2) of section 10, and subsequently at any time before the expiry of ten years 
from the end of the year in which the ship was acquired or the machinery or plant was installed — 

(i) the ship, machinery or plant is sold or otherwise transferred by the assessee to any person 
other than the Government; or 

\ ti « « » 4 : ^ 

the development rebate originally allowed shall be deemed to have been wrongly allowed, and the 
Income-tax Officer may, notwithstanding anything contained in tins Act, proceed to re-compute 
the total income of the assessee for the relevant year as if the re-computation is a rectification of a 
mistake apparent from the record within the meaning of this section, and the provisions of sub- 
section (1) shall apply accordingly, the period of four years specified therein being reckoned from 
the end of the year in which the transfer takes place or the money is so utilised.” 

There is no doubt that on the true interpretation of section 10 (2) (vz-b) it is clear 
that if an assessee sells to a person other than the Government at any lime before the 
expiry of ten years from the end of the year in which the motor vehicle was acquired, 
the allowance is deemed to have been wrongly allowed for the purposes of the Act, 
but if the assessee sells it to the Government, no such consequence follows . 

The learned AdditionaLSolicitor-General says that the object was to help in 
the development of industry ; indeed the rebate was called “development rebate”: 
and_ in order to achieve this object a condition xvas put that if the assessee did not 
utilise it in his own business, the rebate would be forfeited or deemed to have been 
allowed wrongly, z'.e., nor really for development purposes. He said that by a sale 
to the Government this object was not defeated because the Legislature assumes that 
the Government will act in the public interest. In our opinion, there is no disciimiua- 
tion which is hit by Article 14 of the Constitution in this case. The Legislnt- 
SCJ— 17 



130 


THE SUPREME COURT JOURNAL. 


has directed the giving of a rebate on conditions which are exactly the sameforeveij 
assessee, one condition being that if the assessee sells before the expiry of teii yeais 
from the end of the year in which it was acquired to a person other than the Govern 
meat he would forfeit such rebate. This condition is applicable to every assessee 
and an assessee has a choice of either selling to a person other than the Govermnecl 
and forfeiting the rebate or selling to the Government and keeping the rebate mih 
himself. The discrimination, if anyr, arises on the choice made by the assessee. Tht 
Legislature perhaps presumes that if the machinery is offered to the Government 
for Sale, the Government will only buy it at a price which will take into consideration 
the rebate taken by the assessee. In our opinion, therefore, it has not been established 
that section 10 (2) (v/-b) violates Article 14 of the Constitution. 

Mr. Naunit Lai then urges that in this case there has been no sale or transfer 
within section 10 (2) (vi-b). He says that the comoany consisted of the same three 
persons as the partnership dirm. He further says that it is not a commercial trans 
action at all and what the latter part of section 10 (2) (w-b) contemplates is a commer- 
cial Sale or transfer. In this connection, he relies on Commissioner of Income-la\^ 
Sir Homi Mehta's Executors^, Rogers <Sf Co. v. Commissioner of Income-tax^, ana 
Commissioner of Income-tax v. Mugneeram Sangur^. In the first case the facts in 
brief were these. The assessee and his sons formed a private limited^ company 
and transferred to that company shares in several joint stock companies, which 
the assessee had held jointly with his sons for Rs. 40,97,000 which was the marW 
value of the shares at that time. It was found that these shares had cost to the 
assessee only Rs. 30,45,017 and the Income-tax authorities levied income-tax on 
the difference between the market price and the cost price of the shares on the grouno 
that the assessee had made a profit to that extent by this transaction. The High Court 
held that though the assessee and his sons on the one hand and the private limited 
■company formed by them were distinct entities in law but m truth and substance 
the only result of this particular transaction was that Sir Homi Mehta and his sons 
held these very shares in a different way from the way they held before the transaction. 
It observed that they adopted a different mode, the mode of the formation of the 
limited company wim all its advantages, in order to hold these shares and to deal 
with these shares and to make profit out of these shares. It further held that Sir 
Homi Mehta did not deal with these shares in the ordinary course as a businessman 
when he transferred these shares to the orivate limited company. 

In our opinion, this case has no relevance to the question of the interpretation 
of the words “sold or otherwise transferred” in the latter part of section 10 (2) (i'/-b). 

The second case Rogers <S? Co. y. Commissioner of Income-tax^, is on the same 
lines. The Calcutta High Court in Commissioner of Income-tax y. Mugneeram 
Bangur^, followed Doughty's case^, but there too they were not concerned with the 
interpretation of the words ‘‘sold or otherwise transferred”. 

If we look at the resolution dated 30th June, 1959, it is quite clear that it is a 
■sale for consideration of a number of buses by the limited company to the partner- 
ship . It would be a sale under the Sale of Goods Act and it would be a sale in any 
other proper meaning which might be given to the word “sale”. We are not concerned 
whether any profit resulted to the assessee, but what we are concerned with is wtiether 
the assessee had sold or transferred these buseslo the partnership. To us the answer 
•seems to be plain that whether the transaction resulted in profit to the company 
or not, the transaction comes within a purview of the latter part of section 
10 (2) (vi-b). 

In the result the appeal fails and is dismissed with costs. 

V S. Appeal dismissed. 


1 (1955) 28 r.T.R 928: I L.R. (1956) Bom 150 

154- 58 Bom LR 112- AIR. 1956 Bom 415. 3. (1963) 47 I T R 565 

2 (1958) 34 I.T R. 336 ' (1958) Bom L.R. 4 L R (1927) A C. 327 

866- I.L.R (1958) Bom 1203- A 1 R. 1959 Bom. 
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THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 
TULLAH J. C Shah and S. M. Sikri, JJ. 

Hari Krishna Bhargav ' . . Petitioner* 

V. 

Union of India and another . . Respondents. 

Income-tax Act {XLIIl of 1961), Chapter XXII-A — Incorporation of scheme of annuity deposits — 
Constitutional validity — Provisions if colourable exercise of legislative, power — If disciminatory — Constitution of 
India, 1950, Art. 14, schedule 7, List I, Entries 82 and 97 . 

The petitioner contended that the scheme of annuity deposit incorporated in Chapter XXITA 
of the Income-tax Act of 1964 (by the Finance Act V 011964) is invalid because (i) the Parliament 
had no competence to so incorporate a provision substantially one relating to borrowings by the 
Central Government; (ii) the provisions therein arc enacted in colourable exercise of legislative 
power ; in any event they are harsh and unconscionable and so not within the competence of 
Parliament and (iii) the provisions of S. 208-X and schedule II are discriminatory' and infrmge the 
fundamental reedom under Article 14 of the Cnstitution. 

Per Gajendragadkar, C J., Wanchoo, Shah and Stkri,jJ .‘ — In our view there is no substance in any of 
the contentions. 

Granting that the scheme of Chapter XXII-A is for borrowing money by the Central Government 
from the tax-payers in the higher income groupat the rates prescribed, which is repayable in instal- 
ments, power to legislate in that behalf is stillwithm the competence of Parliament by virtue of Entry 
97 of List I of the Seventh Schedule of the Constitution. 

If Parliament has the power to legislate for collecting annuity deposits from tax-payers, — it is 
not objected to, there is nothing in the Constitution which disentitles Parliament as a matter of 
legislative arrangement to incorporate the provisions relating to borrowing from tax-payers in the 
'Income-tax Act or any other statute. There is no prohibition against Parliament enacting in a single 
statute, matters which call for the exercise of power under two or more entries in List I of the 
Seventh Schedule. The fact that one ofsuch entries is the residuary’ entry docs not also attract any 
disability. The question is one of convcmcnce and not of power. 

In exercising power to legislate for collecting annuity deposits. Parliament has not sought to resort 
to any pretence, disguise or subterfuge wth the object of trespassing upon power not vested in it by 
the Constitution The doctrine of colourable legislation therefore can have no application where 
Parliament is invested with the authonty to legislate in respect of annuity deposit and it exercises that 
power. 

A taxing statute may be open to challenge on the ground that it is expropnatory, or that the 
statute prescribes no procedure or machinery for assessing tax, but it is not open to challenge 
merely on the ground that the tax is harsh or excessive. 

There is no unlawful discrimination between tax-payers in the scheme of annuity deposit Neither 
the exemption of tax-payers, having an income below Rs 15,000 nor the progressively steeper rates of 
demand can be regarded as unreasonable. The view of the Legislature that in the higher income 
groups there would be larger savmgs cannot also be said to be unreasonable. It is true that a slab- 
system m vogue for the computation of non-corporate income-tax has not been adopted, and the 
demand of deposit is made at a steeply rising percentage on the adjusted total income. But that by 
itself IS not a ground for regarding the levy as unreasonable. Though a distmction is made between 
persons who are below the age of seventy years on the last day ofthe previous year, and those who have 
attamed that age, it is difficult to regard the provision exempting the latter class of persons from liability 
to pay additional tax as depriving other tax-payers below the age of seventy who have exercised the 
option under section 280-X (1) of the guarantee of equal protection of the laws. 


* WP No 17 of 1965. 


6th October, 1965. 
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Per HidayatuUah, J. (concurring). — ^Tlic annuity deposit is an alternative to paying income ti 
and is a means of reduction in the amount of mcomc-ta’c. TIic provisions relating to it rightly cace 
under Entry 82 of List I dealing tvith taxes on income. TJic money so collected is returned wii 
interest in equal instalments spread over ten years and the amount is taxable in the year of refacd 
The entry thus covers it. 


Petition under Article 32 of the Constitution of India for the enforcemfnt of 
Fundamental Rights. 

N. p. Karkhanis, Advocate, E. C. Agarwala and P. C. Agarwala, AdvocateJ, 
for Petitioner. 

C. K. Attorney-General for India and S. V. Gupte, Solicitor-General 

of India {R. Ganapathy Iyer and R. H. Dhebar, Advocates, with them), for Respon 
dents. 

The following Judgments of the Court were delivered : 


Shah, J. (for himself, P. B. Gajendragadkar, C.J., Wanchoo and Sikn, JJ.).-' 
The petitioner who is a trader at Meerut was ordered by the Income-tax Officer, 
D-Ward, Meerut, to pay Rs, 1,800 as annuity deposit under Chapter XXII-A of 
the Income-tax Act, 1961. The petitioner has filed this petition challenging ft® 
validity of the demand on the plea that Chapter XXII-A of the Income-tax Act is 
unconstitutional and is otherwise violative of the fundamental right guaranteed 
by Article 14 of the Constitution. 

The Indian Income-tax Act 43 of 1961 was enacted by the Parliament to consoli- 
date and amend the law relating to Income-tax and Super-tax. The Act came into 
force on 1st April, 1962. The Parliament enacted Finance Act 5 of 1964 to give 
effect to the financial proposals of the Central Government for the financial yea^ 
1964-65, and by section 3 (1) of that Act it was provided : 

“ Save as otherwise provided in Chapter XXII-A of the Income-tax Act, annuity deposit for 
the assessment year commencing on the 1st day of April, 1964 shall be made by every person to 
whom the provisions of that Chapter apply at the rates specified in the Second Schedule ” 

By section 44 of the Finance Act, Chapter XXII-A relating to annuity deposit! 
containing sections 280-A to 280-X was introduced into the Income-tax Act. B} 
that Chapter taxpayers of certain categories are required to make annuity deposits 
for every assessment year commencing from the assessment year 1964-65, By th* 
Second Schedule to the Finance Act, rates of annuity deposits are prescribed. Tin 
deposit has to be made by the specified categories of taxpayers, having a tota 
income exceeding Rs 1 5,000 at the prescribed percentages rising from 5 to 12j on th« 
adjusted total income By the Explanation to the Second Schedule, the expressioi 
“ total income ” under the Schedule means the total income computed in the mannei 
laid down in the Income-tax Act without making any allowance under section 280-C 
of that Act. A taxpayer who is a resident and falls within any of the followinl 
Categories is liable to make the annuity deposit ; 

“ (i) an individual, who is a citizen of India, 

(ii) a Hindu undivided family, 

(lu) an unregistered firm, 

(iv) an association of persons or a body of individuals, whether incorporated or not (Other 
than a company or a co-operative society), and 

(v) an artificial juridical person referred to in sub-clause (vii) of clause (31) of section 2 or 
the Income-tax Act (other than a corporation established by a Central, State or Provincial Act) 

AH non-residents and all companies and corporations and co-operative societies 
established by Central, State or Provincial Acts are accordingly exempted fromth® 
operation of the annuity deposits scheme. But a taxpayer who is required by sec- 
tion 280-A to make an annuity deposit may exercise his option not to make it, by a 
notice in writing to the Income-tax Officer before the 30th of June of the assessment 
year. The option once exercised is irrevocable, and operates in respect of the assess- 
ment year and all subsequent years The taxpayer who exercises the option has to 
pay besides the income-tax payable on his total income, additional income-tax which 
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s equal to half of the amount which he saves by not making the deposit. But an 
ndividual who on the last day of the relevant previous year is more than seventy 
fears of age is exempt from payment of this additional income-tax. Section 280-B 
lefines, amongst other expressions, “ adjusted total income,” a percentage of which 
s by the Second Schedule liable to be deposited as annuity deposit. Annuity 
leposit has to be made in advance on the adjusted total income of the previous year, 
it the rate or rates prescribed by any Central Act. Authors, play-wrights, artists, 
nusicians and actors are permitted to make at their option, deposit up to 25 per cent. 
)f the amount derived from their profession, in addition to the amount which they 
ire required to make. A person receiving gratuity from his employer in excess of 
the amount exempt from income-tax has the option of making an annuity deposit 
lot exceeding 50 per cent, of the amount of gratuity chargeable to income-tax, in 
iddition to the amount he is required to mate. The annuity deposit is repayable 
n ten annual equated instalments of principal and interest at such rates as may be 
irescribed. The amount of annuity deposit payable by a taxpayer in any year 
s admissible as a deduction in computing his total income charged to tax for that 
,'ear. If the adjusted total income of an assessee includes income chargeable to 
ncome-tax under the head salaries ”, allowances has to be made in computing 
■-he income under that head, and if there be no income under that head or the annuity 
leposit required to be made exceeds the salary income, the whole of the balance 
3f the annuity deposit is allowable as a deduction in computing the total earned 
ncome. The instalment of annuity due on any annuity deposit is chargeable to 
ncome-tax as earned income of the taxpayer in the year in which it becomes due. 
The Income-tax' Officer on or after the 1st day of April, in the financial year, may by 
jrder in writing, require the depositor who has been previously assessed, to make an 
idvance deposit computed in accordance with section 280-E. The Income-tax 
Officer is also authorised to issue a demand notice and also to modify, if necessary, 
the notice of demand after regular assessment has been made. A depositor may 
make his own estimate of his adjusted total income before the last instalment is due, 
that his adjusted total income for the previous year is less than the income in respect 
of which he is required to make the deposit. A taxpayer who fails to pay the annuity 
deposit by the due date is exposed to a penalty which may amount to as much as 
50 per cent, of the deposit required to be made by him. A taxpayer who received 
income of the nature of. commission, which forms part of his adjusted total income, 
may defer making advance deposit, when commission is receivable periodically and 
is not received or adjusted by the payer in the depositor’s account. A person who 
has not been previously assessed to income-tax is liable to pay penalty if he fails 
to make an advance deposit on his own estimate. The Income-tax Officer is entitled 
tp determine annuity deposit on the basis of provisional assessment or regular assess- 
riient and he is entitled to recompute the annuity deposit, when the total income of 
the assessee is enhanced or reduced, or the status under which he is assessed is altered 
or when the registration of a firm is cancelled. Arrears of annuity deposit and penalty 
are recoverable in the manner provided in Chapter XXII-D of the Income-tax Act 
for the recovery of income-tax. 

Broadly stated, the scheme of Chapter XXII-A is that certain classes of tax- 
payers in the coinparatively higher income groups are required to make out of their 
total income deposits at the specified rates on the adjusted total income, with the 
Central Government. The amount so deposited is made returnable with interest 
in ten annual instalments. In computing the total income of the year in which it 
is made the deposit is an admissible deduction. But the instalment due in any year 
IS liable to be adjusted in the total income of the year in which it is due. The tax- 
payer however has the option not to pay the deposit, and pay tax on his total 
income and fifty per cent.' of the amount saved by not making the deposit. 

The petitioner submits that the scheme of annuity deposit incorporated in Chapter 
XXII-A is invalid because (a) the Parliament had no competence to incorporate in 
the Indian Income-tax Act, a -provision which was substantially one relating to 
borrowings-by-the Central Government from a class of taxpayers ; (b) the- provisions 
contained in Chapter XXII-A are enacted in colourable exercise of legislative power. 
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and that m any event they are so harsh and unconscionable that they may be regarded 
as expropnatory and on that account not within the legislative competence of the 
Parliament and (c) the provisions of section 280-X and Schedule II are discriminatory 
and infringe the fundamental freedom under Article 14 of equality before the law. 

In our view there is no substance m any of the contentions. The Parliament 
has by Article 246 read with Entry 82 in List 1 of the Seventh Schedule power to levy 
“ taxes on income other than agricultural income The Indian Income-tax Act, 
1961 and the provisions of the annual Finance Acts of the Parliament which authorise 
levy of income-tax at the rates prescribed thereby are undoubtedly enacted in exercise 
of the powers conferred by Entry 82 in List I. Granting that the scheme of Chapter 
XXII-A IS for borrowing money by the Central Government from the taxpayers in 
the higher income group at the rates prescribed, which is repayable in instalments,, 
power to legislate in that behalf is still within the competence of the Parliament by 
virtue of Entry 97 of List I of the Seventh Schedule.^ Counsel for the petitioner 
does not contend that power to collect annuity deposit is outside the Parliament’s 
competence ; he merely urges that the Parliament could not incorporate the pro- 
visions relatable to the exercise of the power of borrowing exercisable under Entry 
97 in a legislation which was exclusively enacted in exercise of the powers under 
Entry 82 But if the Parliament has the power to legislate for collecting annuity 
deposits from taxpayers, there is nothing in the Constitution which disentitles the 
Parliament as a matter of legislative arrangement to incorporate the provisions 
relating to borrowing from taxpayers in the Income-tax Act or any other statute. 
There is no prohibition against the Parliament enacting in a single statute, matters 
which call for the exercise of power under two or more entries in List I of the Seventh 
Schedule. Illustrations of such legislation are not wanting-in our statute book, and 
the fact that one of such entries is the residuary entry does not also attract any dis- 
ability. Tlie question is one of convenience and not of power. It appears that the 
Parliament thought, that the provisions relating to annuity deposits could appro- 
priately be incorporated in the Indian Income-tax Act, 1961. The Parliament did 
enact the Compulsory Deposit Scheme Act, 1963, as a separate statute, but that does 
not mean that it had no power to incorporate it within the Income-tax Act, if the 
Parliament so desired. The Income-tax Act, 1961, isa longish statute and incorpora- 
tion of other provisions therein may make it somewhat unwieldy. But it must 
be said that the Chapter relating to the annuity deposit scheme is closely related to 
the scheme of levy of income-tax. The power of assessment, and collection of annuity 
deposit is entrusted to Income-tax Officers, and the machinery of the Income-tax 
Act is utilised for that purpose. The annuity deposit is based on the total income of 
the taxpayer ; if the taxpayer pays the deposit he is entitled to deduction of the 
amount in the computation of income-tax, and if he exercises the option not to pay 
the deposit, he is rendered liable to pay additional income-tax. The annuity deposit 
and the penalty payable for failure to make the d^osit without exercising the option 
are made recoverable in the manner provided by Chapter XVII-D for the recovery 
of arrears of income-tax. If the Annuity Deposit Act were enacted as a separate 
Act, several provisions requiring references to the Income-tax Act and conferment 
of power upon the authorities constituted under the Income-tax Act would have had 
to be duplicated To avoid repetition and cross references the Legislature has thought 
it proper to enact within the Indian Income-tax Act those provisions relating to 
annuity deposits and has conferred upon the Income-tax Officer power to assess and 
collect annuity deposits, and exercise of that power may not be cavilled even by a 
purist in draftsmanship. 

' The argument that Chapter XXII-A is a colourable exercise of legislative power 
has no substance. As pointed out by this Court in K. C. Gajapati Narayan Deo and 
others v. The State of Orissa^ : 

“ • * * the doctrine of colourable legislation does not involve any question of bona fides and 
mala fides on the part of the Legislature * • • Whether a statute is constitutional or not is 
* * * always a question of power * * If the Constitution of a State distributes the legislative powers 
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amongst different bodies, which have to act within their respective spheres marked out by specific 
legislaUve entries, or if there are limitations on the legislative authority in the shape of fundamental 
rights, questions do arise as to whether the Legislature in a particular case has or has not, in respect 
of the subject-matter of the statute or in the method of enacting it, transgressed the limits of its consti- 
tutional powers Such transgression may be patent, manifest or direct, but it may also be disguised, 
covert and indirect, and It is to this latter class of cases that the expression ‘colourable le^slation* 
has been applied in certain judicial pronouncements. The idea conveyed by the expression is that 
although apparently a Legislature in passing a statute purported to act svithm the limits of its powers, 
yet in substance and in reality it transgressed these powers, the transgression being veiled by what 
appears, on proper examination, to be mere pretence or disguise.” 

It is not suggested that the power to legislate for collection and r^ayment of 
annuity deposits is within the power of the States under List 11 of the Seventh 
Schedule. If the Parliament has the power to enact legislation for levying, assessing 
and Collecting annuity deposits and for repayment in annual instalments, by enacting 
that legislation the Parliament does not trespass upon powers outside its domain. 
In exercising power to legislate for collecting annuity deposits, the Parliament has 
not sought to resort to any pretence, disguise or subterfuge with the object of tres- 
passing upon power not vested in it by the Constitution. The doctrine of colourable 
legislation therefore can have no application where the Parliament is invested with, 
the authority to legislate in respect of annuity deposit and it exercises that power. 

It was urged that even if the exercise of the powers to compel deposits be 
regarded as not unconstitutional, its exercise is harsh and the demands made by the 
State are excessive. Exercise of the taxing power of the State has undoubtedly to 
be tested in the light of the fundamental fre^oms guaranteed by Chapter III of the 
Constitution. It is not a power which transcends the fundamental rights, as was 
assumed in certain earlier decisions : Ramjilal v. Income-tax Officer\ Laxmanappa 
Hamimantappa v. Union of India^, and the view expressed by Venkatarama Ayyar, J, 
in S. Anantha Krishnan v. State of Madras^ But it is now settled by decisions of this. 
Court (e.g.) Kmnathat Thatitnni Moopil Nair v. The State of Kerala and another^ 
that a taxing statute is subject to the “ conditions laid down in Article 13 of the Consti- 
tution ”. A taxing statute may accordingly be open to challenge on the ground 
that it is expropriatory, or that the statute prescribes no procedure or machinery 
for assessing tax, but it is not open to challenge merely on the ground that the 
tax is harsh or excessive. 

The argument that the scheme of annuity deposit makes an unlawful discrimina- 
tioh between taxpayers is also devoid of force. Article 14 of the Constitution 
guarantees equality before the law, and equal protection of the laws. But thereby 
the power of the Legislature to make a reasonable classification of persons, objects 
or transactions for attaining certain objectives is not excluded. If a classification 
is based on some real and substantial distinction, bearing a just and reasonable rela- 
tion to the objects sought to be achieved, it is valid. It is true that an assessee whose 
total income does not exceed Rs. 15,000 is not liable to pay any annuity deposit, and 
the demand for annuity deposit, unlike income-tax is based on a progressively 
increasing percentage of the adjusted total income, and fora person having a total 
income exceeding Rs. 70,000 the rate of deposit is as high as Hi per cent. But 
neither the exemption of taxpayers having an income below Rs. 15,000 nor th& 
progressively steeper rates of demand can be regarded as unreasonable. What is 
sought to be achieved by the Act is the tivin objective of mobilisation of pnvat& 
savings for public purposes and imposing curbs on the inflationary trends in th& 
economy of our country. To secure this purpose, provision has been made to collect 
I ^hat may reasonably be assumed to be surplus income or private savings so as to 
make them available for national development. 


The Legislature has been of the view that persons who have an income exceeding 
Rs 15,000 per annum at the present lei'el of taxation, and the ruling prices may be 
^ole to make savings which may usefully augment the public finances. Notliing 
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has been placed before us to show that the view is not reasonable. The view of the 
Legislature that in the higher income groups there would be larger savings cannot 
also be said to be unreasonable. It is true that a slab system in vogue for the computa- 
tion of non-corporate income-tax has not been adopted, and the demand of deposit 
is made at a steeply rising percentage on the adjusted total income. But that by 
itself is not a ground for regarding the levy as unreasonable. In order to do away 
the anomalies the Schedule of rates has provided marginal adjustments. It may 
also be noticed that simultaneously with the introduction of the annuity deposits 
scheme, the personal rates of income-tax have been reduced. Again it may be 
noticed that the scheme for the annuity deposits is in a sense not compulsory. By 
making a declaration it is open to an assessec not to make the contribution as 
required by the Act. He may elect not to make the deposit, and pay Income-tax on his 
total income. If he has not attained the age of seventy years on the last day of 
the previous year he will also have to pay additional income-tax as prescribed by 
sub-section (2) of section 280-X . There is undoubtedly a distinction made between 
persons who are below the age of seventy years on the last day of the previous year, 
and those who have attained that age : the former on exercising the option not to 
pay annuity deposits will have to pay tax on the total income and additional income- 
tax, the latter will only pay tax on total income but nor additional income-tax. The 
Legislature is apparently of the view, having regard to the life span in our country, 
capacity to engage in gainful employment and other relevant circumstances, that the 
latter should be exempted from p'ayment of additional tax. Every taxpayer who 
is otherwise required to make a deposit is permitted to declare his option under sec- 
tion 280-X (1) and once he does so, he is not liable to make the annuity deposit. 
Such a taxpayer will be obliged to pay income-tax on his total meome. Only a 
section out of this class, of taxpayers are exempted from liability to pay additional 
Income-tax. It is difficult to regard the provision exempting this class of persons 
from liability to pay additional tax as depriving other taxpayers below the age of 
seventy who have exercised the option under section 280-X (1) of the guarantee of 
equal protection of the laws. The classification is prima facie reasonable, and the 
petitioner has placed no materials before us to prove that it is not genuine or has no 
rational nexus to'the object sought to be achieved by the Parliament. 

The petition fails and is dismissed with costs. 

HidayatuUah, J . — ^I agree that this petition should be dismissed with costs.- I 
agree generally with the reasons given by my brother Shah, but I wish to say that I 
do not rest my decision on Entry No. 97 of List I of the Seventh Schedule. It was 
argued that Entry No. 97 of List I must in any event cover this tax even if the entry 
relative to income-tax was inadequate to cover it. The very frequent reliance on Entry 
No. 97 makes me say these few words That entry, no doubt, confers residuary 
powers of legislation or taxation but it is not an entry to avoid a discussion as to the 
nature of a law or of a -tax with a view to determining the precise entry under which 
if can come. Before recourse can be had to Entry No. 97 it must be found as 
a fact that there IS no entry in any of the three Lists under - which the impugned 
legislation can come For if the impugned legislation is found to come under any 
entry in List II, the residuary entry will not apply. Similarly, if the impugned legisla- 
tion falls within any entry in one of the other two Lists recourse to the residuary entry 
will hardly be necessary . The entry is not a first step in the discussion of such pro- 
blems but the last resort. One cannot avoid the issue by taking its aid unless such 
a course is open. It is always necessary to examine the pith and substance of any 
law impugned on the ground of want of legislative competence with a view to 
ascertaining the precise entry in which it can come. Tiie entries in the three Lists 
were intended to be exhaustive and it would be a very remote chance that some entry 
would not suit the legislation which is impugned. I shall, therefore, examine the 
law relating to annuity deposits from this angle first 

The 'relevant provisions have been summarized by my brother in great detail. 
The essence of these provisions, apart from the machinery sections which are either 
supplementary to or fitted into, the scheme of the Indian Income-tax Act, 1961, is 
that a person, with an income above a certain sum, may, if he so chooses and as an 
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alternative to paying the full tax due on his income, make an annuity deposit and 
earn some present partial relief from taxation. It is not necessary to state the 
extent of the relief or the extent of the deposit. This is the scheme in a nut-shell. Now 
it is undoubtedly open to Parliament to give relief from a part of the income-tax 
the assessees. have to pay on the condition that a particular amount is put into an 
annuity deposit. The deposit is not obligatory. Any person can elect to pay the 
full tax and not take advantage of the scheme. The pith and substance of the 
'impugned provisions, therefore, rightly belong to the topic of taxes on income. The 
annuity deposit is in lieu of some tax and the machinery sections also take the aid of 
the machinery of the Indian Income-tax Act. As the enforcement of the provisions is 
bj^ the agency of the Income-tax Department — and they are intimately connected 
withincome-tax — the provisions are very appropriately included in the Income-tax 
Act. No doubt the provisions for the management of the annuity deposits deal 
with matters slightly out of place in a pure taxing measure but our Constitution 
has not created a water-tight compartment as is to be found ,in the Common- 
wealth of Australia Act. Our Income-tax Act can reasonably contain provisions 
on incidental matters and the management of annuity deposit under the scheme is 
such a matter. 

' It is argued that this is a case of “ borrowing ” which is defined in Article 
366 (4) to include the raising of money by the grant of annuities, and “loan ” is 
also required to be construed accordingly. It is submitted that if money was to be 
raised by the grant of annuities the action should have been by an Act giving effect to 
Article 292. Article 292 reads : 

“ 292 . Borrowing by the Government of India — 

The executive power of the Union extends to borrowing upon the security of the Consolidated 
Fund of India within such limits, if any, as may from time to time bo fixed by Parliament by law 
and to the giving of guarantees within such limits, if any, as may be so fixed ” 

Borrowing under that Article is by executive action and it is on the security 
of the Consolidated Fund of India. A similar power is granted to the Executive of 
the State by Article 293. This is not a legislative power except in so far as law 
may be made to fix the limits of borrowing and to the giving of guarantees within 
•such limits. Otherwise it is a power for the exercise of the Executive. 

Here the annuity deposit is an alternative to paying income-tax and is a means 
of reduction in the amount of income-tax. The provisions relating to it rightly came 
under Entry No. 82 of List I dealing with taxes on income. The money so collected 
p returned with interest in equal instalments spread over ten years and the amount 
IS taxable m the year of refund. The entry thus covers it. 

There is no entry in List II which can be said to take in the law relating to 
Annuity Deposits Entry No. 30 (money-lending and money-lenders) has to be 
mentioned and rejected. As the subject of the annuity deposit provisions is capable 
■of being comprehended in the .entry relating to taxes on income I do not feel called 
iipon to invoke the aid of Entry No. 97 by assuming that no Entry covers such pro- 
'visions. This will be a fundamental error in approach to such problems. The 
provisions are neither colourable nor discriminatory. They apply to upper income 
|rpups and this does not lead to discrimination. They are not colpurable because, 
'though Called annuity deposits, they only defer payment of tax on a part of the 
assessable income and the name does not matter at all. Instead of changing income-, 
mx on the amount forthwith the amount is ordered to be kept in, deposit with 
Government, one-tenth being returned with interest every year. The returned amount 
hen bears the tax. An election once made is final. ' , . 

I agree, therefore, that the petition be dismissed with costs, ^ " 

K. G. S. ' , Petition dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, Raghubar Dayal and R. S. Bachawat, JJ. 
Thayyil Mammo and another . . Appellants* 

V. 

Kottiath Ramunni and others . . Respondents. 

Deed — Constnictwn — Document slyed release deed — When can operate as an assignment . 

.\ registered document styled release deed in respect of kanom right contained the following 
operative part: — “ Since I have this day received to satisfaction in ready cash the sum of Rs 935 
made up of the above balance purappad of Rs 135 and the kanom amount of Rs 800, and which you 
have paid to me, the entire rights, liabilities and claims belonging to me under the aforesaid kanom 
deed No 266 and marupat deed No 267, have been surrendered to you ” ' 

T/cW, on its true construct ion the document was a transfer A registered instrument styled a 
rele^ise deed releasing the right, title and interest of the executant in any property in favour of the 
release for valuable consideration may effect a transfer. Though the word surrender is used and. 
though thedocumentisstyledareleasedeedintheinstantcase,it operates as an assignment. The 
releasees thus became the kanomdars and are consequently protected from eviction under the 
Kerala Land Reforms Act, 1963 

Appeal by Special Leave from the Judgment and Decree, dated 20th July, 
1961, of the Kerala High Court in Second Appeal No. 675 of 1956. 

A. V. Viswanatha Sastri, Senior Advocate, (P. A. Mohammed and Dr. V. A. Seyid 
Mohammed, Advocates, with him), for Appellants. ' 

R. Gopalakrishnan, Advocate, for Respondents Nos. 1 to 10. 

The Judgment of the Court was delivered by 

Bachawat, J. • — ^The properties in suit belonged to the Muzhappilangad Deva- 
swam in jenmi rights, and under the Devaswam, the Thayyil tarwad had leasehold 
rights. One Thayyil Mayan came to hold the properties under a Kaivasam Panayam 
deed executed by the Thayyil tarward. On 5th February, 1929, Mayan and his 
brothers, Abubacker and Kader executed a kanom (Exhibit A-3) of the suit proper- 
ties in favour of Bathala Baithan. By a marupat (Exhibit A-4) executed on the 
same day, Mayan took back the properties on lease from Baithan. Subsequently, by 
Exhibit A-5 and later Exhibit A-7, Mayan leased items 3 to 5 of the suit properties tO' 
Koran. In early 1939, Mayan died leaving defendants 7 to 13 as his heirs. By a 
deed (Exhibit A-8), dated 28th April, 1939, Abubacker obtained a surrender of the 
leasehold rights from Koran. On 15th May, 1939, Abubacker execued a kanom 
(Exhibit A-10) m respect of all the suit properties m favour of Kottiath Raman. 
Raman died shortly thereafter leaving defendants 1 to 5 as his heirs. By a registered 
deed (Exhibit B-2), dated 27th February, 1941, defendants 1 to 5 obtained from 
Baithan a surrender of his kanom rights under the deed dated 5th February, 1929. 
The third defendant died during the pendency of the suit leaving defendants 18 to 
23 as her legal representatives. By a deed dated 9th April, 1947, defendants 7 to 
13, the heirs of Mayan, assigned their rights in the suit properties to the plaintiffs. 
On 4th October, 1947, the plaintiffs instituted a suit for recovery of possession of 
the suit properties on payment of the kanom amount payable under the kanom dated 
5th February, 1929. The defendants claimed protection from eviction. The trial 
Court decreed the suit. The first appellate Court confirmed the decree. On second 
appeal, the High Court dismissed the claim for possession and mesne profits and 
instead, granted a decree for the michavaram due under Exhibits A-3 and A-7. The 
plaintiffs now appeal to this Court by Special Leave. 

The_ Courts below concurrently held that Mayan exclusively held the rights 
in the suit properties acquired under the Kaivasam Panayam deed dated 11th August, 
1919, and Abubacker and Kader had no right therein, the plaintiffs duly acquired the 


• C. A. No. 148 of 1963. 


4th May, 1965. 
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rights of Ma^-an xmderthe assignment, dated 9t}i April. 1947, and Abubacker could 
not lawfully grant kanomrightsimder EriiibitA-lO todefendants 1 to 5. The firstnvo 
Courts held that the hanartliam in respect of the karnom dated 5th Februaiy-, 1929. 
exceeded 40 per cent of tiie \-aIue of tlie jenmis* rights in the holding and accorfinglv 
♦he defendants could not claim any fixin* of tenure and protection from eriction unda- 
iaxise (iii) of the second proxdso to section 23 read ^rid^ section 21 of the hfalabar 
Tenancy Act_. 1929 (hladras Act XIV of 19291. The District Coui-t also held that the 
he surrender deed (Exhibit A-S). dated 28th April, 1939, couldnot operate as assisn- 
nent of the leasehold rights of Koran in respect of items 3, 4 and 5 of tlie suit prox- 
ies and consequently the kanom (Exiribit A-10), dated 15th May, 1939. could not 
operate as a sub-lease of tliose prop>erties by Abubacker to Raman and the defen- 
dants could claim no protection from eriction under section 43 of the Malabar 
fenanct- Act. 


During the pendency of tlie appeal to tlie High Ckiurt the Kerala Stay of Eric- 
don Proceedings .A.ct, 1957 (I of 1957) came into force, and d.ieappe.al i\-as staved 
under the Act. On 21st Februari’. 1961, the Kerala Agrarian Relations Act, I960 
(D' of 1961) came into force, and the appeal came up for disposal in sccorBance 
irith secdoa 95 of the Act. The appeal was finally disposed of on 20t]i July, 1961. 
Both parties admitted before tlie High Court that tlie deed (Exhibit A-S), dated 5th 
Febma^-. 1929, \s-as a kanom witliin the meaning of the Kerala Agrarian Relations 
Act, 1950. Tiie High Court held that tlie deed of surrender (Exhibit-A-S). dated 
28th April, 1939, operated as an assignment of Koran's rights to .Abubacker hi 
respect of items 3. 4 and 5 of the suit properties and the kanom (Exliibit A-10). 
dated 15th May, 1939. operated as a sub-lease by Abubacker in respect of those 
properties. The High Court also held that the deed ofsiurender (Exhibit R-21 dated 
27th Febriiaiy-, 1941, operated as an assignment of tlie kanom rights of Baithan in 
fevour of defendants 1 to 5. The High Court held tliat consequently defendmts 1 to 
5 became the tenants of the suit properties, tuid were enlided to fixity of tenure 
and protection firom eriction under the Kerala .Agrarian Relations Act. 

On 5th December, 1961, this Court struck down a portion of the Kerala 
•Agrarian Relations Acts, 1950 as tmconstitutional. Later, in ATovember. 1962, the 
Kerala High Court struck doim seieral other provisions of the Act as unconstitu- 
tional. During the pendency of this appeal, the Kerala Land Reforms .Act. 1963 (I 
1964) came into force. This Act repealed the Kerala Agrarian Relations Act, 
I960, and sub-section (4) (iii) of section 132 of the .Act provided that subject to 
the provisions of clause (ii), the Kerala Agrarian Relations Act, 1960 shall not be 
deemrf to ba\*e conferred any right or imposed any liabiliU' on any person as iT 
Ae said Act had not been enacted! The rights of the parties must now be decided 
ra Hccordance with the provisions of the Kerala Land Reforms .Act. 1953. Section 
2 (22) of that Act defines kanom.'' By section 2 (57). n tenant includes a 
hanomdar. Section 13 provides that notwithstanding anytliing to the contrary' 
contained in any law, custom, usage or contract, or in any decree or order of Court, 
ever%- tenant shall ha^ fixiu* of tenure in respect of his holding, and no land firom 
holding shall be resumrii except as prorided in secdoiis 14 to 22 of the Act, 
■The Only question in this appeal is whetlier the contesting defendants are kanomdars 
therefore tenants within the meaning of the Act. 


_ The contesting defendants claimed (1) tliat die rights granted by Ma%-an to 
Twifiian under the deed (Exhibit A-3), dated I5di Februarj*. 1929, are kanom rights, 
(2) the deed (Exhibit B-2), dated 27th Februar\-, 1941, operates as a valid 
^^^gtunent of the aforesaid kanom rights by Baidian to" defendants 1 to 5. 


Auswanatha Sastn’ contended that die rights granted by Exhibit A-S 
%hts of a usufiructuarv- mortgagee, and were not kanom rights. V'e think 
this contention is not open to Air. Auswanatiia Sastrv*. In the High Court, 
“eapp€llants( ' - 


t-2) of the Kerala Land Reforms Act, 1963 is for all practical purposes the same 
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as the definition of kanom in section 2 (18) of the Kerala Agrarian Relations Act, 
1960. Having regard to the admissions made by the appellants in the High Court, 
it must be held that Exhibit A-3 was a kanom within the meaning of the Kerala 
Land Reforms Act, 1963. 

Mr. Viswanatha Sastry next contended that Exhibit B-2 is a deed of surrender 
and cannot be construed as a deed of assignment of the kanom rights in favour of 
defendants 1 to 5. Now, Exhibit B-2 is styled release deed in respect of kanom rights, 
and its operative part reads as follows : 

“ Since I have this day received to satisfaction in ready cash the sum of Rs 935 made up of the 
.above balance purappad of Rs. 135 and the kanom amount of Rs 800, and which you have paid to 
me, the entire rights, liabilities, and claims belonging to me under the ^oresaid kanom deed No 266 
andmarupat deed No 267 have been surrendered to you.” 

It may be noticed that the kanom deed No. 266 is Exhibit A-3 and the marupat 
■deed No. 267 is Exhibit A-4. 

Exhibit B-2 was registered. It was executed for a consideration paid by 
defendants 1 to 5 to Baithan. It discloses an intention to transfer the kanom rights 
of Baithan to defendants 1 to 5 ; its operative ^vords are capable of passing the title, 
nnd on its true construction, it operates as an assignment. Mr. Viswanatha Sastry 
suggested tliat Exhibit B-2 was stamped as a release and not as an assignment. 
But the paper book does not disclose the amount of the stamp paid on it. More- 
over, the nomenclature of the deed and tlie amount of the stamp paid on it, though 
relevant, are not conclusive on the question of construction. 

In Mussnmal Oodey Koowur v Mtissumat Ladoo'^, the Privy Council held that 
a petition admitting that the petitioner had no claim to a certain estate did not 
operate as a conveyance of her subsequently acquired title, the petition ha\dng been 
filed in a pending suit by a petitioner having no present interest in the estate ivith a 
view to avoid an objection as to want of parties, and without receudng any consider- 
.ation for the transfer of her future title. This case is an authority for the proposition 
that a bare admission in a document that the executant has no interest in a property 
made ivithout any consideration cannot pass his subsequently acquired title to the 
property. In Jadu J\^ath Poddar v. Rup Lai Poddar^, Dharam Chand v Maujt Sahu^, 
.Marak tail v. Magoo Lall^, Mathuramohan Saha v. Ram Kumar Saha"", Mookerjee, J. 
field that a deed of release or relinquishment could not operate as a conveyance and 
could at most be taken as an admission that the executant had no interest in the 
property. But those cases do not lay down a proposition of universal application 
that a deed styled a deed of release cannot operate as a conveyance. In Hemendra 
Pfath Mtikerji v Kumar Kath Rqy^, by a registered deed called a deed of disclaimer 
the executants relinquished all their right, title and interest and claim in the pro- 
perties in favour of the releasee upon the condition that the releasee ivould discharge 
certain debts and the executants would be under no liability to pay those debts. 
Though the deed was stamped only as a. release and not with ad valorem stamp, 
Maclean, C J., held that on its true construction it ivas a transfer. We think that 
a registered instrument styled a release deed releasing the right, title and interest of 
•executant in any property in favour of; the releasee for valuable consideration may 
operate as a conveyance, if tlie document clearly discloses an intention to effect a 
transfer. In the instant case. Exhibit B-2 clearly discloses an intention to transfer 
•all the rights of Baithan to defendants 1 to 5, and though the word “ surrender ” 
is used and though tlie deed is styled a release deed, it operates as an assignment 

In view of this finding, it must follow that the kanom rights under Exhibit A-3 
were duly vested in defendants 1 to 5, and they became the kanomdars, and conse- 
.quently, they are protected from eviction under the Kerala Land Reforms Act, 
-1963. 


1. (1870) 13 MI A. 585 4. (1915) 22 C L J 380 

'2. (1906) I.L R 33 Cal 967,'983-984. 5. (1915) 20 G W.N. 370, 378. 

3. (1912) 16 G.L J.436. . _ . , ' 6. 12 G W.N 478. 
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In view of this conclusion, it is not necessary to consider tvhether Exhibit A-& 
operated as an assignment of Koran’s leasehold rights in respect of items 3, 4 and 5' 
of the suit properties in favour of Abubacker and ^vhether Exhibit A-10 operated 
as a sub-lease by Abubacker to Raman. 

In the result, the appeal is dismissed. In all the circumstances of the case, we 
direct that there will be no order as to costs of tliis appeal. 

K.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Cml Appellate Jurisdiction.) 

Preseot : — ^K. SuBBA Rao, Raghubar Dayae and R, S. Baghawat, JJ. 
Bhimaji Shankar Kulkarni . . Appellant* 

V, 

Dundappa Vithappa Udapudi and another . . Respondents. 

Bombay Tenaniyand Agriatllural Lands Act {LXVII of sections 70 and 85-A Scops Land- ^ 
Oimer’s suit for possession claiming that defendant was mortgagee — Defendant contending that he was a tenant or a- 
prolected tenant or permanent tenant — Civil Court has no jurisdiction to decide the issue and must refer it to the 
Mamlatdar. 

The Mamlatdar has no jurisdiction to try a suit by a landowner for recovery of possession of 
agricultural lands from a trespasser or from a mortgagee on redemption of a mortgage and the Civil 
Court has jurisdiction to entertain such a suit, but if tlic defendant to the suit pleads that he is a 
tenant or a protected tenant or a permanent tenant and an issue arises whether lie is such a tenant, 
the Court mustrefer the issue to the Mamlatdarfor determination, and must stay the suit pending 
Such determination, and after the Mamlatdar has decided the issue, the Court may dispose of the 
the suit in thelight of decision of the Mamlatdar. 

Section 85-Aof Bombay Act LXVII of 1918 was introduced by Bombay Act XIII of 1956 which 
came into force on 23rd March, 1956, during the pendency’ of the second Appeal in the instant case 
and the suit out of which the appeal arose was governed by the law as it stood before the introduction 
of section 85-A. But thclaw wasthesameas laid by Dhondi Tukaramv.Han Dadu,\. L R. 1953 
Bom 969 which the Bombay Legislature approved ofand gave effect to by introducing section 85-A. 
Even independently of section 85-A and under the law as it stood before section 85-A came into 
force, the Courts below were bound to refer to the mamlatdar the decision of the issue iv’hether the 
defendant ivas a tenant. 


Appeal by Special Leave from the Judgment and Decree, dated 7th December, 
1959, of the Mysore High Court in Second Appeal (B) No. 184 of 1956. 

S. G. Patwardhan, Senior Advocate (S. Jf. Prasad, Advocate and B. Dadarlianji,. 
Advocate of J. B. Dadachanji & Co., with him), for Appellant 

R. Gopalakrishnan, Advocate, for Respondents. 

The Judgment of the Court was delivered by 



ot the suit properties on redemption of a mortgage and tlie takmg 
the allegation that defendant No. 1 tvas tire usufructuary mortgagee under a mort- 
gage deed, dated 28th June, 1945 (Exhibit 43). The defendants pleaded that the 
transaction of 28th June 1945, was an advance lease and not a mortgage, and they 
Vrcre * protected tenants ’ wthin the meaning of the Bombay Tenancy and A^icul- 
hiral Lands Act, 1948 (LXVII of 1948) hereinafter refen'ed to as the Act. On 4th 
larch, 1953, the trial Court passed the following decree ; 

le‘‘ deed Exhibit 43 is a composite document comprismg of a mortgage and a 
On taking accounts of the mortgage debt, it is found that plamtiff pwednothmg to the 
^endants on the date of suit. The mortgage s tands fully redeemed- ____ 

* C. A. No. 270 of 1963. 


- 5th May, 1965. 
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' (6) Tne plaintiff IS at liberty to seek his remedy for possession of the suit lands in the 

He venue Courts. 

(c) Tne plaintiff shall recover half the costs of the suit from the defendants and the defendants 
shall bear their own. ” 

On 15th April, 1953, the plaintiff filed an appeal in the Court of the Assistant 
Judge at Bijapur, and the defendants filed cross-objections. On 5th July, 1955, 
the first appellate Court held that the Civil Court had no jurisdiction to determine 
whether defendant No. 1 was a mortgagee m possession or a tenant, and passed 
the following decree ; 

“ The appeal is partly allowed. The decree of the learned trial Judge that nothing is due by 
plaintiff to the defendants under the transaction (E'Chibit 43) at the date of the suit and the plaintiff 
jsatliberty toseekhisremedyforpossessionofthesuit’andmRevenue Courtis confirmed The rest 
of the decree namely that the document (Exhibit 43' is a composite document showing a mortgage 
and a lease and about costs is set aside Instead it is directed that the record and proceedings should go 
back to the Trial Court who should give three months’ time to the plaintiff after record and proceed- 
ings reach it for filing proper proceedings m the Tenancy Court for determining as to whether defen- 
dant 1 IS a tenant If the plaintiff does not institute those proceedings within the time allowed by the 
Trial Court, then the suit ofthe plaintiff for possession etc., should be dismissed ordering the parties to 
bear their own costs If the proceedings are instituted by the plaintiff in the Tenancy Court, then the 
Trial Court should await the final decision of the said Tribunal. In case it is held by the Tenancy 
Court that the defendant 1 is not a tenant, then the Trial Court should proceed to pass a decree for 
possession ofthe suit lands from the defendants to the plaintiffand should order inquiry into mesne 
profits from the date of suit until delivery of possession and should reconsider the question of costs 
between the parties to the suit. ” 

On 1st October, 1955, the plaintiff filed a second appeal in the High Court of 
Mysore. On 7th December, 1959, the High Court dismissed the second appeal. 
The High Court held : 

“The lower Appellate Court having come to the conclusion that it has got no jurisdiction to 
interpret this document, should not have taken the accounts, treating the document as a mortgage. 
Therefore, I set aside that finding of the Assistant Judge I confirm the finding ofthe Assistant 
Judge that the Civil Court has got no jurisdiction to interpret the document, Exhibit 43 as to whether 
it IS a mortgage or a lease It is, therefore, directed that the record should go back to the Trial 
Court who should refer the issue to the Mamlatdar as to whether the defendant is a lessee under 
Exhibit 43, dated 28th June, 1945, and in case It IS held that the defendant IS not a tenant then the 
Trial Court will proceed to decide the suit on merits If it is held that the defendant is a lessee and 
therefore, a tenant, then the suit will be dismissed Consequently, the appeal fails and is 
dismissed with costs ” 

Subsequent petitions by the plaintiff for review of this decree and for leave to file 
a Letters Patent Appeal were dismissed on 14th April, 1960. The plaintiff now 
appeals to this Court by Special Leave. 

On behalf of the appellant, Mr. Patwardhan contended that the jurisdiction 
of a Civil Court depends upon the allegations made in the plaint, the Civil Court 
has full jurisdiction to try a suit for recovery of possession of agricultural lands on 
redemption of a mortgage and the Mamlatdar has no jurisdiction to try such a 
suit, the plea in the written statement that the defendants were protected tenants 
did not oust the jurisdiction of the Civil Court to try the suit and the Civil Court 
should have tried and decided the incidental issue whether the defendants were 
mortgagees or protected tenants, instead of referring the issue to the Mamlatdar. 
On behalf of the respondents, Mr. Gopalakrishnan disputed these contentions, and 
contended that the High Court rightly referred the issue for the decision of the 
Mamlatdar. 

The suit lands are agricultural lands within the meaning of the Bombay 
Tenancy and Agricultural Lands Act, 1948. The Act was passed with a view to 
amend the law relating to tenancies of agricultural lands and to make certain other 
provisions in regard to those lands. ‘ Land ’ as defined in section 2 (8) of the Act 
covers land used for agricultural purposes including the site of dwelling houses 
occupied by agriculturists for the purposes tnter aba of section 29. Section 2 (10) (A), 
4 and 4-A define “ permanent tenants,” “ tenants ” and “ protected tenants ” 
respectively. Section 29 (2) provides that no landlord shall obtain possession of 
any land or dwelling house held by a tenant except under an order of the Mamlatdar, 
and for obtaming such order, he must make an application in the prescribed form 
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•within a certain time. By section 29 (4), the landlord taking possession of any 
land or dwelling house except in accordance with tlie provisions of sub-section (2), 
is liable to forfeiture of crops, penalties and costs. Section 70 {b) provides that for 
the purposes of the Act, one of tlie duties and functions to be performed by the 
Mamlatdar is “ to decide whether a person is a tenant or a protected tenant or a 
permanent tenant.” Section 85 (1) provides^* that no Civil Court shall have juris- 
diction to settle, decide or deal with any question which is by the Act required to 
be settled, decided or dealt with by the Mamlatdar. Section 85-A reads : 

“ 85-A (1) If any suit instituted in any Civil Com t involves any issues winch arc icqiurcd to be 
settled, decided or dealt with by any authority competent to settle, decide or deal with such issues 
•under this Act (hcrcmAftcr referred to as the competent authority) the Civil Court shall stay the suit 
Andrefer“ such issues ” to such competent authority foi determination. 

(2) On receipt of such reference from the Civil Court, the competent authority shall deal with 
and decide such issues in accordance with the provisions of this Act and shall communicate Us decision 
4o the civil Court and such Court shall thereupon dispose of the suit m accoi dance with the proce- 
dure applicable thereto. 

Explanation . — ^For the purpose of this section a Civil Court shall include a Malmatdai’s Court 
•constituted imder the hlamlatdar’s Courts Act, 1906.” 

Witli legard to suits and proceedings by a landowner for possession of agricul- 
tural lands, tlie combined effect of sections 29, 70, 85 and 85-A of the Act is as 
follows : The Mamlatdar has exclusive jurisdiction to entertain an application 
by a landlord for possession of agricultural lands against a tenant, and the Civil 
•Court has no jurisdiction to entei tain and try a suit by a landlord against a tenant 
for possession of agricultural lands. The Mamlatdar has no jurisdiction to tiy a 
suit by a landowner for recovery of possession of agricultural lands from a ticspasser 
•or from a mortgagee on redemption of a mortgage, and the Civil Court has jurisdic- 
tion to entertain such a suit ; but if tlie defendant to the suit pleads that he is a 
tenant or a protected tenant or a pei-manent tenant and an issue arises whether he 
is such a tenant, the Court must refer the issue to the Mamlatdar for determination, 
and must stay the suit pending such determination, and after the Mamlatdar has 
decided the issue, the Court may dispose of the suit in the light of the decision of 
the Mamlatdar. 

Section 85-A was introduced by Bombay Act XIII of 1956, which came into o 
force on 23rd March, 1956, during the pendency of the Second Appeal in this case. 

The suit out of which this appeal arises was governed by the law as it stood befoi e 
the introduction of section 85-A. But independently of section 85-A and before 
it came into force, the Bombay High Court in Dhoudi Tukmam v. Hari Dadit^ held 
that the effect of sections 70 (Zi) and 85 read in the light of the other provisions of 
the Act was that if in a suit filed against tlic defendant on the footing that he is a 
trespasser he raises the plea that he is a tenant or a protected tenant the Civil Court 
had no jurisdiction to deal witli the plea, and the proper procedure was to refer 
the issue to the Mamlatdar for his decision and not to dismiss tlie suit sti'aightaway. 

The Court observed ; 

“Therefore, we hold that in a suit filed against the defendant on the footing that he is a trespasser 
if he raises the plea that he is a tehant or a protected tenant, the Civil Court would have no jurisdiction 

to deal with that plea Wc would, however, like to add that in all such cases where the 

•Civil Court cannot entertain the plea and accepts the objection that it has no jurisdiction to try it, it 
should not proceed to dismiss the suit str.aightaway. Wc think that the propei procedure to adopt in 
■such cases would be to direct the party who laises such a plea to obtain a decision from the Mamlatdar 
•within a reasonable time. If the decision of the Mamlatdar is m favour of the party raising the plea, 
the suit for possession would have to be dismissed, because it would not be open to the Civil Court to 
Sjyc any relief to the landlord by way of possession of the agricultural land. If, on the other hand, the 
Mamlatdar rejects the plea raised under the Tcnan^ Act, the Civil Court tvould be entitled to deal 
•'vitli the dispute on the footing that flie defendant is a ticspassci.” < 

In Dhondi Tvkaram^s case''-, the Court expressed the hope that tlie Legislature 
5vould make suitable amendments in tlie Act. The Bombay Legislature approved 
nt the decision, and gave effect to it by introducing section 85-A by tlie amending 
Bombay Act XIII of 1956. Section 85-A proceeds upon tlie assumption that 


r. 1. q;.L.lU\(1953) Bomf 969. 
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though the Civil Court has othervvise jurisdiction to try a suit, it will have no juris- 
diction to try ah issue arising in the suit, if the issue is required to be settled, decided 
or dealt with by the Mamlatdar or other competent authority under the Act, and 
on that' assumption, section 85-A provides for suitable machinery for reference of 
the issue to the Mamlatdar for his decision. Now, the Mamlatdar has jurisdiction 
under section 70 to decide the several issues specified therein “ for the purposes of 
this Act,” and before the introductio.n of section 85-A, it was a debatable point 
whether the expression “ for the purposes of this Act ” meant that the Mamlatdar 
had jurisdiction to decide those issues only in some proceeding before him under 
some specific provision of the Act, or whether he had jurisdiction to decide those 
issues even though they arose for’ decision in a suit properly cognisable by a Civil 
Court, so that the jurisdiction of the Civil Court to try those issues in the suit was 
taken away by section 85 read with section 70. , Dhondi Tukaram's case^ settled the 
point, and held that the Mamlatdar had exclusive jurisdiction to decide those issues 
even though they arose for decision in a suit properly cognisable by a Civil Court. 
The result was somewhat startling, for normally the Civil Court has jurisdiction 
to try all the issues arising in a suit properly cognisable by iti But having regard 
to the fact that the Bombay Legislature approved of Dhondi Tukaram’s case^ and-gave 
effect to it by introducing section 85-A, we must hold that the decision correctly 
interpreted the law as it stood before the enactment of section 85-A. It follows 
that independently of section 85-A and under the law as it stood before section 85-A 
came into force, the Courts below were bound to refer to the Mamlatdar the decision 
of the issue whether the defendant is a tenant. 

In Mudugere Rangaiah v. M. Rangatah^, the plaintiff sued for a declaration that 
he is the kadim tenant in the suit land and prayed for a permanent injunction 
restraining the defendant from interfering with his possession. Both the plaintiff 
and the defendant claimed to be tenants under the same landlord. The defendant 
contended that the suit was not maintainable in a civil Court in view of section 46 
of the Mysore Tenancy Act (XIII of 1952). The Mysore High Court held 
that the jurisdiction of the Amildar is limited to cases arising by or under the 
Mysore Tenancy Act, and the decisions that he is required to give under section 32 
of the Act were “ for the purposes of the Act ” and the aforesaid suit did not arise 
under any of the provisions of the Act and the Civil Court had therefore, the juris- 
diction to decide all the points in dispute in the suit including the question of 
tenancy and no provision in the Act laid down that a Civil Court was not entitled 
to try civil proceedings involving the determination of any question falling within 
seetion 32 of the Act, though the Amildar was the competent authority to settle, 
decide and deal with those questions, had they arisen in proceedings under the 
Act. Sections 32 and 46 of the Mysore Act are similar to sections 70 and 85 of the 
Bombay Act, but there are many points of distinction between the scheme and 
legislative history of the Mysore Act and those of the Bombay Act. The Mysore 
High Court considered Dhondi Tukaram’s case'^, and also noted some of the points 
of distinction between the two Acts. In the instant case, tlie question of inter- 
pretation of sections 32, 46 and other provisions of the Mysore Act does not arise, 
and we express no opinion on it. We must not be taken to express any opinion 
one way or the other the correctness or otherwise of the decision in Mudugere 
Rangaiah’ s case^. - 

Mr. Patwardhan also contended that in the Second Appeal preferred by the 
plaintiff the High Court had no jurisdiction to set aside the finding of the first 
appellate Court given in favour of the appellant, namely, the finding that “nothing 
is due by the plaintiff to Jhe defendants under the transaction. Exhibit 43.” There 
is no substance in this contention. The first appellate Court recorded inconsistent 
findings. Having held that the civil ' Court had ' no jurisdiction to determine 
whether defendant No. 1 was a mortgagee in possession or a tenant, the lower 
appellate Court should have stayed the suit pending decision of that question by 
the Mamlatdar,' and until such -a decision was -given, the- Court- could not proceeo 
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on the footing that'the transaction evidenced by Exhibit 43 was a mortgage and the 
defendant No. 1 was a mortgagee and hold that nothing was due by the plaintifT 
to the defendants under the transaction. The High Court had ample power to 
correct this error and to set aside this inconsistent finding in an appeal filed by the 
plaintiff, though the defendants had filed no appeal or cross-objections. 

In the result, the appeal is dismissed with costs. 

K..S. Appeal dismissed^ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^K. N. Wanchoo, J. C. Shah and J. R. Mudholkar, JJ. 
Kumar Harish Chandra Singh Deo and another . . Appellants*' 

V. 

Bansidhar Mohanty and others . . Respondents. 

Transfer of Properly .dei (/Fo/ 1882), sections 3 and 59 — “ Attested ” — Person who really lends money o'* 
mortgage executed tn nameofbenamidar — If can attest the deed — Right of the beneficial owner to sue on mortgage. 

No doubt, neither the definition of “ attested ” nor section 59 of the Transfer of Property Act, 
debars a party to a moi tgage deed from attesting it. It must however be borne in mind that the law 
requires that the testimony of parties to a document cannot dispense with the necessity of examining 
at least one attesting witness to prove the execution of the deed. Inferentially, therefore, it debars a 
party from attesting a document which is required by law to be attested 

Where, however, a person is not a party to the deed there is no prohibition in law to the proof by 
such person of the execution of the document. A person who has lent money for securing the payment 
of which a mortgage deed was executed by the mortgagor in favour of a benamidar is competent 
to attest the deed as he was not a party to the deed though a party to the transaction. 

The actual lender of the money is entitled to file a suit to enforce the mortgage and it cannot be 
said that the benamidar alone is entitled to sue on the mortgage. 

Appeal from tlie Judgment and Decree dated 26th July, 1960, of the Orissa 
High Court in First Appeal No. 6 of 1954. 

Sarjoo Prasad, Senior Advocate {S. Muriy and B. P. Mahesivari, Advocates, witb 
him), for Appellants, 

A, V. Viswanatha Sastri, Senior Advocate {R. Gopalakrishnan, Advocate, withi 
him), for Respondent No. 1, 

The Judgment of the Court was delivered by 

; Mudholkar, J. — ^Two questions are raised before us in tliis appeal from the 
judgment of the Orissa High Court. One is whether the mortgage deed upon 
which the suit of respondent No. 1 was based was validly attested. The other is 
whether the respondent No. 1 was entitled to institute the suit. 

The mortgage deed in question was executed by the appellant in favour of 
Jagannath Debata, respondent No. 2 on 30th April, 1945, for a consideration of 
Rs. 15,000. The appellant undertook to repay tlie amount advanced together 
with interest within one year from the execution of the deed. The appellant, 
hotyever, failed to do so. Respondent No. 1 therefore instituted the suit out of 
which this appeal arises. 

According to respondent No. 1 though the money was advanced by him to 

appellant he obtained the deed in tlie name of the second respondent Jagannath 
Hebata because he himself and die appellant were close fiiends and he felt_ it 
embarrassing to ask the appellant to pay interest on the money_ advanced by him. 
As the (londderation for the mortgage deed proceeded from him he claimed the 
yght to sue upon the deed." He, “fioweverj joined JagahnMh Debata' as "the third 
defendant to the suit.' He also joined Dr. Jyotsna Dei as second defendant because 
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she is the transferee of the mortgaged property — which consists of a house, from the 
appellant whose wife she is. This lady however remained ex parte. The appellant 
denied the claim on various grounds but we are only concerned with two upon 
which arguments were addressed to us. Those are the grounds which we have 
set out at the beginning pf the judgment. The third defendant Jagannath Debata 
disputed the right of respondent No. 1 to institute the suit and claimed that it was 
he who had advanced the consideration. His claim was, however, rejected by 
the trial Court and he has remai'hed content with the decree passed by the trial 
Court in favour of respondent No. 1. The trial Court decreed tlie suit of respondent 
No. 1 with costs. Against that decree the appellant alone preferred an appeal 
before the High Court. The contentions raised by the appellant before us were 
•also raised by him before the High Court but were rejected by it. 

In our opinion there is no substance in eitlier of the contentions urged on behalf 
of the appellant. It is no doubt true that there were only two attesting witnesses 
to the mortgage deed, one of whom was respondent No. 1 , that is, the lender himself. 
Section 59 of the Transfer of Property Act, which, amongst other things, provides that 
a mortgage deed shall be attested by at least two witnesses does not in terms debar the 
lender of money from attesting the deed. The word “ attested ” has been defined 
thus in section 3 of the Transfer of Property Act : 

“ ‘attested’ m realtion to an instrument means and shall be deemed always to have meant attested 
by tivo or more ivitnesses each of whom has seen the executant sign or affix his mark to the instrument, 
or has seen some other person sign the instrument in the presence and by the" direction of the executant, 
•or has received from the executant a personal acknowledgment of his signature or mark or of the signa- 
ture of such other person, and each of whom has signed the instrument in the presence of the 
executant, but it shall not be necessary that more than one of such witnesses shall have been present 
at the same time, and no particular form of attestation shall be necessary ” 

This definition is similar to that contained in the Indian Succession Act It will be 
seen that it also does not preclude in terms the lender of money from attesting a 
mortgage deed under which the money was lent. No other provision of law has 
been brought to our notice which debars the lender of money from attesting the deed 
Tvhich evidences the transaction whereunder the money was lent. Learned Counsel, 
however, referred us to some decisions of the High Courts in India. These are Peary 
Mohan Maiti and others v. Sreenath Chandra^; Sarur Jigar Begum v. Barada Kanta", and 
'Gomathi Amm'al v. V. S. M. Krishna lyer^. In all these cases it has been held that a 
party to a document which is required by law to be attested is not competent to 
attest the document. In taking this view reliance has been placed upon the observa- 
"tions of Lord Selborne, L.C., in Seal v. Claridge^ : 

“ It (: e., the attestation) imphes the presence of some person, who stands by but is not a party to 
the transaction. ” 

The object of attestation is to protect the executant from being required to execute a 
document by the other party thereto by force, fraud or undue influence. No 
-doubt, neither the definition of “attested” nor section 59 of the Transfer of Property 
.Act debars a party to a mortgage deed from attesting it. It must, however, be 
borne in mind that the law requires that the testimony of parties to a document can- 
not dispense with the necessity of examining at least one attesting witness to prove the 
execution of the deed. Inferentially, therefore, it debars a party from attesting a 
•document which is required by law to be attested. Where, however, a person is not 
•a par'^y to the deed there is no prohibition in law to the proof of the execution of the 
document by that person. It would follow, therefore, that the ground on which the 
rule laid down in English cases and followed m India would not be available against 
-a person who has lent money for securing the payment of which a mortgage deed was 
-executed by the mortgagor but who is not a party to that deed. Indeed it has been 
so held by the Bombay High Court in Balu Rauit Gharat v. Gopal Gangadhar Dhabu^ 
land by the late Chief Court of Oudh in Durga Dm and others v. Snraj Bakhsh^> 
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In the first of tliese cAses an argument similar to the one advanced before us was 
^addressed before the Bombay High Court. Repelling it tlie Court observed: ' 

, “ In Seal v. Qlaridge'^ much relied upon by the appellant’s pleader the old case of Szmre v. Bell 
in which the obsolete rule svas pushed to its farthest extent, wus cited to the Court but Lord 
Selbome m delivering judgment said : ‘What is the meaning of attestation, apijrt from the Bills of 
Sale Act, 1878 ? The ss’ord implies the presence of some person who stands by but is not a party 
to the transaction.’ He then referred to Freshfteld v Rcedj^ and said • * It follows from that case 
that the party to an instrument cannot attest it.’ Again in iVicA/iam v. jMarguis of Bath*, the remarks 
of the Master of the Rolls imply that if the plamtifii. Dawc and IVickliam had not e.vecutcd the deed 
as parties but had only signed with the intention of attesting, the prosision of the statute requiring 
two attesting witnesses would have been satisfied. 

A distinction was tlms drawm in this case between a person who is a party to a deed 
and a person who, though not a party to the deed, is a part^’ to the transaction and it 
was said tliat the latter was not incompetent to attest the deed. This decision ivas 
followed by tlie Chief Court of Oudh. "We agree with the view taken by the Bom- 
bay High Court. 

As regards the second question a number of High Courts in India had taken the 
view tliat a bemmidar could not maintain a suit for the recovery of property standing 
in his name, beneficial interest in which was in someone else. Benami transactions 
.are not frowmed upon in India but on the other hand they are recognised. Indeed 
section 84 of tlie Indian Trusts Act, 1882 gives recognition to such transactions. 
Dealing with such transactions Sir George Farwell has obseiwed in Bilas Miinivar 
v. Desraj Ranjit Sw^h^i 

“ Itis guiteuaobjectionablc and has a curious resemblance to the doctrine of our English law, 
that the trustofthclegalestateresulttothemanwhopaj'sthe purchase money, and this again follows 
•thcanalogy of our common law, that where a feoffment is made without consideration the useresults 
to the feoffor.” 

It must follow from this that tlie beneficial omier of property standing in the name 
of another must necessarily be entided to institute a suit with respect to it or ivith 
respect to the enforcement of a right concerning the property of a co-sharer. It iviU 
follow that a person who takes benefit under the transaction or ivho provides consi- 
deration for a transaction is entitled to maintain a suit concerning tlie ti'ansaction. 
Thus where a transaction is a mortgage, tlie actual lender of money is entitled to 
sue upon it. Indeed, till tlie decision of the Privy Council in Gur Narayan and others 
V. Sheo Lai Singh and others^, tlie right of a benamidar to sue upon a transaction which is 
only ostensibly in his favour was not recognised by several Courts in India. Relying 
upon this decision it was contended before us on behalf of the appellant that in view 
of tliis decision it must be held tliat it is the benamidar alone who could maintain a 
suit but not the beneficial owner. That, however, is not what the Pri\y Council 
‘^^pidod. Indeed, that was never a question which arose for consideration before the 
Privy Council. Apart from that on principle the real beneficiary under a transaction 
■cannot be disentitled to enforce a right arising thereunder. 

In this view we uphold the decree of the High Court and dismiss the appeal witli 
•costs. 

K.S. Appeal dismissed. 
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THE SUPREME COURT - OF INDIA. 

' (Civil Appellate Jurisdiction.) 

■ Present K. Subba Rao, Raghubar Dayal and R. S. Baghawat, JJ, 
Bhanwar Lai and another , . Appellants* 

V. 

Regional Settlement Commissioner, Jaipur cum. Custodian 

Evacuee Property and others . . Respondents. 

Administration of Evacuee Properly Act {XXXI of 1950), section 7 {\)— Notice under— Mortgagors migra- 
ting to Pakistan Mortgagees deed Notice to show cause wly land be not declared evacuee property affixed at cons- 
picuous place in village— Order, declaring the property evacuee property— Effect— Heirs and tenants of mortgagees 
who were in possession of the property— If action can be taken agamst before separation of interest under {Evacuee 
Interest Separation) Act {LXIV of 1951). 

The Custodian can form his opinion about any property having become evacuee property on 
the basis of information available to him. He can issue notice to persons interested also on the basis 
of information available to him He is not expected to hojjj general inquiry of the persons interested 
in the alleged evacuee property. 

In the instant case the mortgagors had migrated to Pakistan and the Custodian gave notice to the 
mortgagees (whose names were shown in village records). But the notice was ineffective as the mort- 
gagees were then dead The order declaring the property evacuee property had only the effect of 
declaring the equity of redemption in the property to be Evacuee property and it could not affect the: 
interests of the owner of mortgagee rights The Custodian holdsj the propei ty subject to the mortgagee 
rights of the heirs of the mortgagee 

So long as proper action under the Evacuee Interest (Separation) Act is not taken to separate 
the interest of the evacuees and the morgage’s heirs the Custodian cannot take any action against th® 
mortgagees heirs or tenants who were said to be in possession of the property in suit. 

Appeal by Special Leave from the Judgment and Order datedi7th April, 1964, 
of the Rajasthan High Court in D.B. Writ Petition No. 192 of 1960. 

B R. L. Iyengar, S. K. Mehta and K. L. Mehta, Advocates, for Appellants, 

D. R Prem, Senior Advocate (B. R. G. 1C. Achar, Advocate, with him), for 
Respondent No. 1 . 

The Judgment of the Court was delivered by 

Raghubar Dayal, J. — Ibrahim and KhurshetJ, brothers, sons of Paneh Ali, Isak 
and Baggu, sons of Jawaye, owned Khasra No. 26 measuring 20. bighas, at village 
Ahpore, Tehsil Hanumangarh. They migrated to Pakistan. The Assistant Custo- 
dian of Evacuee Pi operty,, Hanumangarh, issued notice under section 7 (1) of the 
Administration of Evacuee Property Act, 1950 (XXXI of 1950) hereinafter 
called the Act, to these persons and also to Hazari, son of Chuni and Magha, son of 
Kana, stating therein that Ibrahm and others had gone to Pakistan and that HAzari 
and Magha were in illegal possession of 'the land. They were all required to show 
cause why the land be not declared evacuee property. The notice was affixed at a 
conspicuous place in village Alipore. The notice could not be served on Hazari and 
Magha as they had died long before the issue of notice in 1955. 

No objections were filed and on 7th April, 1 ^ 55 ^ the Assistant Custodian declar- 
ed Ibrahim, Khurshed, Isak and Baggu evacuees and the aforesaid property evacuee 
property. Bhanwar Lai, son of Hazari and Rati Ram, grandson of Magha, filed a 
petition under Article 226 of the Constitution in the Rajasthan High Court for the 
quashing of the order dated 7th April, 1955, and for restraining he Regional Settle- 
ment Commissioner, Jaipur, the Managing Officer of acquired Evacuee Property, 
Ganganagar, the Tehsildar, Hanumangarh, froin interfering with their possession 
over the property declared to be evacuee property. They alleged that one Paneh 
Mohammed, father-of Ibrahim and JOiurshed^., had mortgaged this property to 
Hazari and Magha in 1931, that the mortgagees had been in possession of 
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the property, that they did not get any notice of tlie proceedings taken by the Assis- 
tant Custodian and were informed of his order in 1959 by thchr tenants in tire land in 
suit \s'hen tlie allottees of tlie land were taking steps to recover possession. The tvrit 
petition was dismissed by tlie High Court which held tliat tlie issue of notice to Hazar 
and Magha was sufficient compliance witii tlic requirements of sub-section (1) of sec- 
tion 7 of tlie Act as tlic Custodian had not to make any preliminary' enquiry about 
the persons who might be interested in the property of the alleged evacuee. It is 
against this order that Bhanwar Lai and Rati Ram have filed this appeal by Special 
Leave. 

Section 7 (1) of the Act reads : 

" tVhere tlie Custodian is of opinion that any property is ct-acuec property within the meaning 
of this Act, he may, after causing notice thereof to be given in such manner as ma> be prescribed to 
the persons interested, and after holding such inquiry into the matter as the circumstances of the case 
permit, pass an order dcclanng any such property to be evacuee jiroperty. ” 

The Custodian can form his opinion about any property having become evacuee 
property on the basis of information available to him. It has been so held in Abdul 
Hakim Khan v. The Regional Sclflemcnl Commissioner^. He can issue notice to tlie 
persons interested also on the basis of information available to him. He is not 
expected to hold a general inquiry of the persons interested in tlie alleged evacuee 
property. In the present case it appears that tlic village records about tlie land in 
suit whicli is agricultural, recorded the names of Hazari and hlagha as mortgagees 
and tliat tlie Assistant Custodian could consider tliem to be the persons intei'ested. 
He could have had no information ivhcthcr these mortgagees wlio resided at some 
other place ivere alive or not. He complied ivitli tlie requirements of sub-section 
(1) of section 7 to give a notice to Hazari and Magha. The notice however ivas 
ineffective and not good as Hazari and Magha had died long before. The ques- 
tion tlien arises ivhether the further proceedings on tlie basis of tliis notice could 
affect the interests of the mortgagees. 

The interest of Ibrahim and otiicrs, the evacuees of tlie property in suit ivhich 

mider mortgage, consisted of tlie equity of redemption in tlie property. It is 
thh interest of theirs which could be declared evacuee property and tlie order of tlie 
Assistant Custodian dated 7th April, 1955, declaring the aforesaid property to be 
evacuee property, really amounts to an order declaring the right of Ibrahim and 
■others in die equity of redemption of evacuee pioperty. The older cannot affect the 
iQortgagee rights as Ibrahim and others had no interest in the mortgagee rights . 

It follows diat the impugned order does not affect the rights of tlie appellants 
ff any as mortgagees. The non-issue of tlie notice to the appellants tlierefore is of 
Jio consequence as die order subsequendy passed widiout the issue of die notice to 
them does not affect tlieir interest. 

Reference in this connection may again be made to Abdul Hakim Rka'ds case^. 
In that case a number of persons had shares in certain property. Some of diem 
'migrated to Pakistan. The notice under section 7 (1) svas issued to one of diose 
persons who had not migrated to Pakistan. The Custodian declared the propertj' 
■of those who had migrated to be evacuee property and specified dieir share in die 
property. The odier co-sharers except die one to ivhom die notice ivas issued, clial- 
l^ged the validity* of die order passed under section 1 1 of the £1*30066 Interest 
(Separation) Act, 1951 (LIVofl951), vesting the entire property in die Custo- 
■di^. Tiiig Jield diat die objectors could not challenge die validity' of die order 

■finder section 7 of die Act as it did not affect their rights in die property'.^ Similarly 
d can be said diat the appellants in diis case cannot cliallenge die validity of the 
proceedings on die notice issued bi' die Assistant Custodian and the ordei* of die Assis- 
^t Custodian declaring die property* in suit to be evacuee property- when that 
order does not affect die mortgagee rights of die appellants. 

By irirtue of the order dated 7tii April, 1955, die rights of the es*acuees in the 
^gP yty in suit vest in the Custodian and diose rights, as stated earlier, consist of 
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the rights of equity of redemption. This means that the Custodian holds tlie property- 
subject to die mortgagee rights, if any, of the appellants. 

It has been conceded by Mr.Prem appearing for die respondents, diat no action 
has been taken under the Evacuee Interest (Separation) Act, 1951. Secdon 10 of 
diis Act empois'ei-s the competent officer to take all necessary measures for the purpose 
of separating the interest of the evacuees from those of the claimants in any compo- 
site property -which inter alia, means any property ivhich or in which an interest 
has been declared to be evacuee pi operty or has vested in die Custodian under 
die Act and in which die interest of the evacuee is subject to mortgage in any form 
in favour of a person not being an evacuee. It is only after such separation of the 
interests of the evacuee and the claimants m the composite property diat the e\muee 
interest gets vested in the Custodian free from all encumbrances. It folloiv'S that so 
long as proper action under the E%’acuee Interest (Separation) Act is not taken to 
separate the interest of the eracuees and the appellants ivho claim to be mortgagees, 
the Custodian carmot take any action against the appellants or their tenants who 
are said to be in possession of the property in suit. 

The result dien is that we dismiss the appeal and confirm the order of the 
Court beloiv with respect to the validity of the order of the Assistant Custodian 
dated 7th April, 1955. We allow the appeal with respect to the prayer for 
restraining the Regional Setdement Commissioner and others, respondents 1 to 3, 
from interfering ividi the possession of the appellants or their tenants. We order the 
parties to bear their oivn costs throughout. 

K. S. Appeal allowed in part^ 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — ^A. K. Sarkar, M. Hidayatull.ah and V. Ramaswami, JJ. 
Rajesivar Prasad Misra . . Appellant* 

V. 

The State of West Bengal and anodier .. Respondents. 

Criminal Procedure Code (R of 1898), sections 428 and 417 (3) — Appeal against acquittal — High Court if 
can order taking of fresh evidence. 

Section 428 of the Cmninal Procedure Code applies to an appeal under secuon 417 (3) of the Code, 

In Criminaljunsdiction the guiding principle is that a person must not be vexed hvdce for the same 
offence. That prmciple is embodied in section 403 of the Crimmal Procedure Code and is now included 
as a Fundamental Right in Article 20 (2) of the Constitution The protecpon however is onl> so long 
as the conviction or acquittal stands. But the Code contemplates that a retrial may be ordered after 
setting aside the conviction or acquittal (as the case may be) if the trial already held is found to be un- 
satisfactory or leads to a failure of justice In the same way the Code gives a power to the appellate 
Court to take additional evidence, which for reasons to be recorded, it considers necessaiy. The 
Code thus gives power to the appellate Court to order one or the other as the circumstances may 
require leaving a wide discretion to it to deal appropriately with different cases Smce a -inde discretion 
is conferred on appellate Courts, the limits of that Court’s jurisdiction must obviously be dictated by 
the exigency of the situation and fairplay and good sense appear to be the only safe gmdes. The poue 
to take additional evidence must be exercised sparmgly and only in suitable cases. Once such action 
IS justified, there is no restriction on the kind of evidence which may be receh ed. It may be formal or 
substantial. It must of course, not be received m such a u-ay as to cause prgudice to the accused as for 
example it should not be recewed as a disguise for a retrial or to change the nature of the case against 
him The order must not ordmarily be made if tlie prosecution has had a fair opportunity and has not 
availed of it unless the requirements of justice dictate otherwise In any case it is necessaiy only to see 
whether the discretionarj- power, which exists, was properly exercised. 

[In the instant case it was held that the High Court acted within the powers conferred by the Code 
in taking additional evidence.] 
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Appeal by Special Leave from tlie Judgment arid Order dated 5th September, 
1962. of the Calcutta High Court in Criminal Appeal No. 295 of 1960. 

P. K. Chakravarty, Advocate, for Appellant, 

Sarjoo Prasad, Senior Advocate {E. Udayarathmm and R. C. Prasad, Advocates, 
with him), for Respondent' No. 2. 

The Judgment of tlie Court was delivered by 


Htdayaiidlah, J , — The appellant Rajeswar Prosad Misra, who has been convic- 
ted under section 408 of tlic Indian Penal Code on tliree counts and sentenced in the 
aggregate to suffer rigorous imprisonment for one year and to pay a fine of Rs. 2,000 
(in default 6 months’ further rigorous imprisonment), was a travelling salesman 
of Messrs. Dabur (Dr. S. K.. Burman) Private, Ltd. The area of his operation was 
die Suburbs of Calcutta and the Mill Area. His duty was to secure orders from Agents 
and to effect delivery of goods to them in the Company’s vans. He ivas required 
to receive payments from the agents and to deposit the money with the cashier 
of the Company. The three charges on which he was tried and convicted were ; 
on lOtli and 19tli February, 1958, he received, on behalf of the Company, sums of 
Rs. 300 and Rs. 240 respectively, from a firm Isaq & Sons and on 23rd May, 1958 a 
sum of Rs. 1,502 from Bombay Fancy Stores, but failed to deposit these sums with the 
cashier. A complaint was accordingly filed against him in the Court of the Chief' 
Presidency Magistrate, Calcutta on 29di August, 1958. The charges were framed 
against him under section 408, Indian Penal Code, on 16th July, 1959. The prose- 
cution proved the receipt of the money by him and his failure to deposit it with the 
cashier. His defence was that he had deposited the amount and that the case was 
started against him as a counter-blast to a dispute between him and V. D. Srivastava, 
sales supervisor, who had taken away certain documents from him and m respect of 
which he had filed a case against Srivastava, S. N. Mukerjee, General Manager, 
R. C. Gurman, Managing Director and others before the Police Magistrate, Alipore. 
On 17th August, 1959, the appellant seiwcd through Counsel on the complainant a 
notice to produce in Court on 20th August, 1959, tlie following documents : 


(a) SaleBook(MillArea) for 1958. 

, (6) Collection Register from 2nd January, 1958 up to 15th July, 1958. 

(c) Ghallans for the year 1958 as per parcel No. etc. (entered in tlie related 
sale books) of Agent Nos. 1026, 1185, 296, 1021 and 181. 

{d) Agency Ledger for the year 1958. 

(e) Staff Security Deposit Register. 

if) Relevant register/statement showing accused’s dues on account of 
commission earned on tlie basis of sales effected by him for the years 1957 and 1958. 


The complainant’s Counsel replied to the notice as follows ; — 

Yoir.reqa.su to produce certain books cannot be complied with for the objections noted against 
Uie Items separately. 


1. Sale Book — this book cannot be produced unless you specify cither the agent or the parcel No 
u furnishing particulars the relevant entries will be shown. 

. 2. Collection ijfpwfer— ^Ve have objection to the other salesman’s collection being shoum to you. 

wr as you client’s returns are concerned they have been filed, if anything moi e relating to your client 
necessary we will produce that on getting particulars 

3- Clfallansfor the year 1958— We have no objection to produce them foi your inspection. 

“I- Agency Ledger for 1958— Please supply particulars— The number of agents must be furnished 

5 Security Deposit Reguter—This book cannot be produced for y our inspection Only nn 

a««ted copy of the page showing security deposit by your client can be supplied 

, 6 Accused’s commission account — Will be produced. Please supply die partiralars^ ask 

uat the necessary papers may be produced for your inspection by 22nd August, laay 
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The documents were not produced. In the cross-examination of some witnesses for 
the complainant a suggestion was made that these documents were withheld because 
they would have demonstrated that the appellant had deposited the money with the 
■cashier. A. G. Burman (P.W. 7) was questioned and he'repYied as follows ; — 

“ * * * * I know that defence wanted the production of Sale Book, 

-Agency Legder and the Register containing the commission of accused The documents were not pro^ 
•duccd as it was not possible to produce the same without particulars There are 20 Sale Books of 1958/ 
Jt IS not a fact that the books were not produced as they would show that the complaint is false 

^ * t * * 


The- appellant produced no evidence in rebuttal of the prosecution case. The 
.Presidency Magistrate recorded a judgment of acquittal on 7th March, 1960. He 
was of opinion that the only question was whether the accused had deposited the 
.amount with the cashier of the Company. He held that the complainant had not 
been able to disprove the claim of the accused (appellant) that he had made the 
• deposit. The learned Magistrate pointed out that some of the documents which the 
accused (appellant) had asked for were, not produced by the complainant and the 
benefit of the doubt ought to go to the accused (appellant) . 


The complainant then obtained Special Leave under section 41 7 (3) of the Code 
•of Criminal Procedure from the High Court of Calcutta to appeal against the acquit- 
tal. The appeal was heard by S. K. Sen and A.G. Roy, JJ. On 28th June, 1962, 
the learned Judges ordered the production of the documents m question and the 
taking of additional oral evidence to prove the documents. The order- is brief and 
.it may be conveniently set out here : 

“ After hearing the arguments on both sides it appears to be necessary to take certain additional 
documentary evidence for arriving at a just decision in the case. The documents in question are the 
agency ledgers for 1958 relating to the selling agents Md. Isaq & Sons and Bombay Fancy Stores; 
and the collection book Part I of 1958 which supplements the collection book Part II which was marked 
as Exhibit 19 The Presidency Magistrate S N. Sanyal or h's successor Magistrate will please take the 
necessary evidence so that the above documents and registers are formally proved and allow the accused 
an opportunity to cross-examine the witnesses proving the documents, and then transmit the records 
with the registers and documents to' this Court withm a period of six weeks form the date ” 


‘The complainants thereupon produced the documents as ordered and examined two 
witnesses m proof of the documents. The appeal was then heard and allowed and the 
acquittal of the appellant was set-aside and he was convicted and sentenced as already 
•stated. ‘The High Court held that there was overwhelming evidence to prove the 
receipt-of the three sums by the appellant and that the additional evidence demons- 
trated clearly that the money received by the appellant was not deposited with the 
cashier of the Company. The appellant has filed this appeal by Special Leave, and 
it is contended that the High Court acted beyond the jurisdiction conferred by section 
428 of the Code of Criminal Procedure in receiving additional evidence which has 
enabled the prosecution to improve its case. This is the only point which was argued 
and] which we need consider, because, if the evidence was rightly received, there is 
no doubt that the conclusion of the High Court on fact is correct 

The appellant strongly relies upon a decision of this Court reported in Abinash 
Chandra Bose v. Bimal Krishna Sen and another\ and the respondents upon Ukha Kolhev. 
State of Maharashtra^, another case oT this Court which is to be found m the same 
volume at page 1531. Both sides have referred us to many cases decided by the 
High Courts defining the powers of the appellate Court to take additional evidence. 
"The appellant contends that additional evidence could not be taken in the appeal 
against the order of acquittal in the present case. 


It may be stated at once that the Code docs not make difference between the 
ambit of an appeal from a conviction and that of an appeal from an order of acquittal 
except that an appeal agamst a conviction is as of right and lies to Courts of different 
jurisdiction depending on the nature of sentence, the kind of trial and the Court in 
which it was held, whereas an appeal agamst an order of acquittal can only be made 


1 (1964) 2 S G.J 285 (1964) ML J (Crl) 

-488 : (1963) 3 S G R. 564 . AIR -1963 S C. 
-316. 


2. (1964) 1 S G R. 926: 65 Bom L.R. 793 : 
air. 1963 S G 1531. 
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to the High Court by the State Government or by a complainant (where the case 
started on a complaint) with the Special Leave of tlie High Court. ' The matters on 
'which an appeal under the Code is admissible are stated in section 418 and tliey are 
die same for the two kinds of appeals. Such appeals lie on a matter of fact as well 
as a matter of law (except in trials by Jury). The procedure for dealing with tlie 
two kinds of appeals is identical and the powers of appellate Courts in disposing of 
the appeals, though indicated separately in section 423 are in essence the same. 
Under that section tlie appellate Court (which means the High Court in an appeal 
against an order of acquittal) may — 

“ (a) m an appeal from an order of acquittal reverse such order and direct that further mqmry 
be made, or that the accused be re-tried or Committed for trial, as the case may be, or find him guilty 
and p-ass sentence on him according to law ; 

(6) in an appeal from a conviction (1) reverse the finding and sentence and acquit or discharge 
the accused, or order him to be re-tried by a Court of competent jurisdiction subordmate to such Ap- 
pellate Court or committed for trial, or(2)alter the findmg, maintaining the sentence, or with or with- 
out altering ths finding, reduce the sentence, or (3) with or without such reduction and with or 
without altering the finding alter the nature of the sentence but, subject to the provisions of section 
106, sub-section (3), not so as to enhance the same 


* 


* 


« 


* 


* 


* .” 


Section 428 next provides : 

"428. ( 1 ) In dialing with any appeal under this C laptcr, the Appellate Court, if It thinks ad- 
ditional evidence to be necessary, shall record its reasons, and may either take such evidence itself, or 
direct it to hi takin by a M igistratc, or, wnen the Appellate Court is a High Court, by a Court of 
Session or a Magistrate. 


(2) When the additional evidence is taken by the Court of Sessions or the Magistrate, it or he 
shall certify such evidence to the .Appellate Court, and such Court shall thereupon proceed to dispose 
of the appeal. 

(3) Unlessthe Appellate Court othenvise directs, the accused or his pleader shall be present, 
when the additional evidence is taken; but such evidence shall not be taken m the presence of jurors 
or assessors. 


, W The taking of evidence under this section shall be subject to the provisions of Chapter XXV 
as if It were an inquiry. ” 

It was at one time felt that the powers of tlie High Court were sometvhat 
limited when dealing with an appeal against an order of acquittal but that was 
dispelled by the Judicial Committee in Skeo Swamp and others v. King Emperor^, in 
a categoric pronouncement (later accepted by tliis Court in many cases) that : 

" Taere IS no foundation for the view apparently supported by the judgments of 

tomi Courts in India that the High Court has no power or jurisdiction to reverse an order of acquittal 
Oa a matter of fact except in cases in waich the lower court has obstinately blundered’ or has 'through 
lacoaipitence, stiupidity or perversity’ reached such distorted conclusions as to produce a positive 
aiscaniage of justice, or has m some other way so conducted itself as to produce a glaring miscarriage 
oFf^^^'rn” has been tricked by the defence so as to produce a similar result. Sections 417,418 and 423 
ot the Code give to the High Court full power to review at large the evidence upon which the order of 
acquittal was founded, and to reach the conclusion that upon that evidence the order of acquittal should 
No limitation should be placed upon that power unless it be found expressly stated in the 
the w V exercising the power conferred by the Code .and before reaching its conclusions upon fact, 

should and will always give proper weight and consideration to such matters as fl) the 
aFtu trial Judge as to the credibility of the witnesses ; (2) the presumption cf innocence in favour 

■ ® accused, a presumotion certainly not weakened by the fact that he has been acquitted at 

anUn the right of the accused to the benefit of any doubt; and (4) the slowness of an 

wL'eses ” fi'sturhing a findmg of fact arrived at by a Judge who had the advantage ofseemg the 


Appellant relies upon certin observations of this Court in die case oTAbinask 
^mdraBose^ The accused in that case was prosecuted under section 409, Indian 
‘ for misappropriating an amount belonging to his client who was me 
L ^ ^^ant. Prosecution was based upon a letter said to be written by him which 
e stated was a forgery. No expert was examined by the complainant and the accu- 
j, was acquitted. The Hio-h Court set aside the acquittal and ordered a retrial. 

this Court that this was against “ all vvell-established rules of criminal 


€54 61 

S cj_-20 


I.A 333 : 67 ML J. 


2 (1964) 2 SG.J. 285 : (1964) xM.L.J. (Cr.) 
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jurisprudence ” that “ an accused person should not be placed on trial for tlie 
same offence more than once, except in ver^- exceptional circumstances.” Holding 
that if the High Court did not think that “ the appreciation of the evidence by the 
trial Court ivas so thoroughly erroneous as to be wholly unacceptable,” “it should 
not have put the accused to the botheration and e.xpense of a second trial simply 
because the prosecution did not adduce all the evidence that should and could 
have been brought before the Court of first instance ” and which “ it was nowhere 
suggested had been refused .to be received.” Mr. Chakravarti contends that tliere 
is no essential difference between the taking of-fresh evidence under section 428 or 
the ordering of a retrial under section 423, that this evidence was always available 
and had in fact, been asked to be brought in at the trial but was not, and the prose- 
cution should not have another chance whether by way of retail or additional 
evidence. The other side contends that in Ukha Koike's case ^ the 
principles were restated exhastively and that we should guide ourselves by the 
statement of the law laid down there. In that case there was a conviction of the 
accused under section 66 {b) of the Bombay Prohibition Act. The report of the 
Cheniical Examiner proved the existence of alcohol in the sample of blood but there 
were many points in die evidence of experts, which remained unexplained and their 
examination was perfunctory. On appeal the conviction was set aside and a retrial 
was ordered. This Court in dealing with the order of retrial observed in the majority 
judgment : 

“An order for retrial of a criminal case is made m exceptional cases, and not unless the appellate 
Court is satisfied that the Court try mg the proceeding had no jurisdiction to try it or that the trial was 
vitiated by serious illegalities or irregularities or on account of misconception of the nature of the pro* 
ceedmgs and on that account m substance there had been no real trial or that the Prosecutor or an 
accused was, for reasons over which he had no control, prevented from leading or tendering evidence 
material to the charge, and m the interests of Justice the appellate Court deems it appropriate, having 
regard to the circumstances of the case, that the accused should be put on his trial again ” 


It was pointed out that the Sessions Judge could have taken recourse to the power 
conferred by section 428 and not ordered a retrial. 

Section 428 occurs in Chapter XXXI which deals with appeals. It speaks of 
any appeal under that Chapter and the word ‘ any ’ means, every one of the appeals 
(no matter which) mentioned in the thirty-first Chapter of the Code. Section 
417 (3) is in that Chapter and section 428 clearly applied to the appeal which was 
in the High Court, It only remains to determine the limits (if any) of the jurisdiction 
and power of the appellate Court (here the High Court) in ordering additional 
evidence and whether the limits so determined were exceeded by the High Court 
in the present case. 

Mr. Chakravarti contends that the discretion under section 428 is subject to 
the same conditions as those in section 423 and which were laid down in Abinash 
Chandra Bose's case-. He lays special emphasis on the condition that the prosecution 
should not be given a second chance to fill up the gaps in its case. He submits 
that this has been done here. Mr. Saijoo Prasad on the otlier hand explains the 
Abinash Chandra Bose's case^ with the aid of Ukha Kolhe's and submits that 

in the latter, this Court gave an exhaustive list of circumstances in which an order 
for retrial can be made and indicated that in cases falling outside those circumstances 
the appellate Court has a discretion to order additional evidence, if considered 
necessary. 

These arguments disclose a tendency to read the observations of this Court 
as statutory enactments. No doubt, die law declared by this Court binds Courts 
in India but it should always be remembered that this Court does not enact. The 
two cases of this Court point out that in criminal jurisdiction the guiding principle 
is that a person must not be vexed twice for the same offence. That principle 
embodied in section 403 of the Code and is now included as a Fundamental Right 
in Article 20 (2) of the Constitution. The protection, however, is only as long 
the conviction or acquittal stands. But the Code contemplates that a retrial may 


1. (1964) l.S.C.R. 926: 65 Bom L.R. 793 ; 
A I.R 1963S.G.1531. 


2. (1964) 2 SCJ 285 : (1964)MLJ.(&>> 
488. (1963) 3SC.R 564: A.I.R. 1963 S.C.Slb- 
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be ordered after setting aside the conviction or acquittal (as the case may be) if 
thi trial already held is found to be unsatisfactory or leads to a failure of justice, 
la the same way, the Code gives a power to the appellate Court to take additional 
evidence, which, for reasons to be recorded, it considers necessary. The Code thus 
gives power to the appellate Court to order one or the other as the circumstances 
may require leaving a wide discretion to it to deal appropriately with different 
cases. The two cases of this Court deal with situations in which a retrial was consi- 
dered necessary by the appellate Court. In the case of Abimsh Chandra Bose,^ 
this Court held that the order for retrial was not justified. In Ukha Kolhe's case- too 
the order for retrial was considered unnecessary because the end could have been 
achieved equally well by taking additional evidence. This Court mentioned, by 
way of illustration, some of the eircumstances which frequently occur and in which 
retrial may properly be ordered. It is not to be imagined that the list there given 
was exhaustive or that this Court was making a clean cut between those cases where 
retrial rather than the taking of additional evidence was the proper course. It is 
easy to contemplate other circumstances where retrial may be necessary as for 
example ^vhere a conviction or an acquittal was obtained by fraud, or a trial for a 
wong offence was held or abettors were tried as principal offenders and vice versa. 
Many other instances can be imagined. The Legislature has not chosen to indicate 
the limits of the power' and this Court must not be understood to have laid them 
down. Cases may arise where either of the two courses may appear equally appro- 
priate. Since a wide discretion is conferred on appellate Courts, the limits of that 
Courts’ jurisdiction must obviously be dictated by the exigency of the situation 
and fair play and good sense appear to be the only safe guides. There is, no doubt, 
some analogy between the power to order a retrial and the power to take additional 
evidence. The former is an extreme step appropriately taken if additional evidence 
will not suffice. Both actions subsume failure of justice as a condition precedent. 
There the resemblance ends and it is hardly proper to construe one section with the 
aid -of observation? made by this Court in the interpretation of the other section. 


Additional evidence may be necessary for a variety of reasons which it is hardly 
nec^sary (even if it was possible) to list here. We do not propose to do what the 
Legislature has refrained from doing, namely, to control discretion of the appellate 
Court to certain stated circumstances. It may, however, be said that additional 
evidence must be necessary not because it would be impossible to pronounce judg- 
ment but because there would be failure of justice without it. The power must be- 
exercised sparingly and only in suitable cases. Once such_ action is justified, there 
is no restriction on the kind of evidence which may be received. It may be formal 
or substantial. It must, of course, not be received in such a way as to cause 
prejudice to the accused as for example it should not be received as a disguise for a 
retrial or to change the nature of the case against him. The order must not ordinarily 
be made if the prosecution has had a fair opportunity and has not availed 
of it unless the requirements of justice dictate otherwise. Commentaries upon the 
Code are full of cases in which the powers under section 428 were exercised. We 
were cited a fair number at the hearing. Some of the decisions suffer from the sin 
S^rieralization and some others from that of arguing from analogy. The facts-in 
me cited cases are so different that it would be futile to embark upon their exami- 
Jiation. We might have attempted this, if we could see some useful purpose but 
we see none. We would be right in assuming the existence of a discretionary 
power jn the High Court and all that we consider necessary is to see whether the 
iscretion was properly exercised. 

The appellant here had received three sums from the agents and the allegation 
was that he had misappropriated the amount. During his trial he asked for certain 
aocuments but for some reason, into which it is hardly necessary to go, they were 
not brought. There was oral evidence tending to show that the money was not 
credited with the cashier of the Company. The Magistrate was not inclined to 



2 
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accept oral evidence and basing himself entirely on this failure, ordered an acquittal. 
The High Court took additional evidence because it was of the opinion that this 
■evidence was necessary. It is manifest that, if the High Court wished to rely on 
oral evidence, fair play at least demanded that the accused (appellant) should 
be given a chance of seeing the documents where the deposit by him would be 
mentioned, if made. Mr. Ghakravarti contends that the Magistrate had drawn a 
presumption against the complainant from the failure of the complainant to produce 
this evidence and the order of the High Court deprived the appellant of the benefit 
of the presumption There is no force in this argument which may be raised in- 
variably in all cases in which the powers under section 428 are exercised. There 
was a serious defalcation of money. The money was received and the only question 
was whether it was deposited or not. Oral evidence^ showed that it was not. The 
accused insisted that the books of account should have been brought and so they 
were brought as a result of the order. The accused himself demanded that evidence 
and but for the vagueness of his demand, this evidence would have been produced 
earlier. Rather than take a different view of the oral evidence, the High Court 
rightly thought that interests of justice and fair play demanded that this additional 
evidence should be taken. In our judgment, the High Court acted within the 
powers conferred by the Code. 

The appeal thus has no substance. It fails and is dimissed. 

K.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. N. Wanchoo, J. G. Shah and J. R. Mudholkar, JJ. 

M/s A. C. Estates , . Appellant* 

V. 

M/s. Serajuddin & Co., and another m RespondenU* 

West Bengal Premises Rent Control (Temporary Powers) Act (XII of 1956), section 16 (S)—Scbpe and 
applicability — “'Tenant" — Definition of under sectwn 2 (h) — Applicability to section 16 (3)— Powers of 
Controller — Order declaring suh-tenant to be direct tenant — If can be cancelled while fixing rent on basis of 
Subsequent events — Civil Procedure Code (V of 1908), sections 151 and 152 and Order 47 — Powers under. 

The word “ tenant ” is defined in section 2 (h) ofthe West Bengal Premises Rent Control (Tempo- 
rary Powers) Act to include any person continuing m possession. after the termination of his tenancy 
but shall not include any person against whom any decree or order for eviction had been made by a 
Courtof competent jurisdiction. Thedefinition insection2 (h) will apply to section 16 (3) of theAct. 
So though a tenancy had been determined by a notice (of July 1954) by the landlord the tenancy 
will cease only when decree for ejectment was passed against him (on 22nd August, 1956) and a sub- 
tenant let in by the tenant before June, 1954 before the notice of July, 1954 will continue to be a sub- 
tenant after the coming into force of Act XII of 1956 from 31, March 1956. The sub-tenant i® 
entitled to the benefits under section 16‘ (3). 

It is not open to the Controller after he had made the order on 9th August, 1956, declaring the sub- 
tenant a direct tenant under the landlord subsequently while proceeding to fix rent to set aside that 
order on the basis of something that transpired after that order was passed for instance the order 
for ejectment of the tenant ofthe first degree (on 22nd August, 1956), between the date of the order 
declaring the sub-tenant as direct tenant and the date of fixing the rent(llth February, 19571 under 
section 16(3). The Controller had no power to set aside the order that had been made on 9tb 
August, 1956, for it was right when it was made and final. He had only to fix the rent. 

It cannot be a case of review on the ground of discovery of new and important mattet for such 
matter has to be somet hmg which existed at the date of the order and there can be no review of an 
order which was right when it was made on the ground of the happening of some subsequent event. 
JMor can the Controller in exercise of his powers under section 151, C.P. Code set aside the order 
which was right when it was made. Section 152 of the Code has no application as there was no 
clerical or arithmetical error. 

Appeal by Special Leave from the Judgment and Order, dated 6th May, 
1960 of the Calcutta High Court in Civil Rule No. 3578 of 1959. 


* C A No 258 of 1963. 


7th May, 1965- 
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Ia.c. estates V. serAjuddin and CO. (Wanchoo, J.). 


S. C. Mazumdar, Advocate, for Appellant. 

D. K. Mukherjee, Advocate, for Respondent No. 1 . 

The Judgment of the Court wzis delivered by 

Wanchooy J. — This is an appeal by Special Leave against the judgment of the 
High Court of Calcutta. The appellant is the owner of premises bearing No. P.-116 
Bentinck Street, Calcutta. It had let out a suite on the second floor of the premises 
on a monthly rental of Rs. 66 to Gee Tsing Po. The exact date when the suit 
was let to Po is not on the record but it was sometime before June, 1954. In June,. 
1954, Po sub-let the entire suite to respondent No. 1, Messrs. Serajuddin & Go., 
which will hereafter be referred to as the respondent. In July, 1954, the appellant 
gave notice to Po terminating his tenancy with the expiry of August, 1954. In 
September, 1954, the appellant filed a suit against Po praying for his ejectment on 
certain grounds under the West Bengal Premises Rent Control (Temporary Pro- 
visions) Act XVII of 1950, which was then in force. That suit was still pending 
when the West Bengal Premises Tehancy Act XII of 1956 (hereinafter referred 
to as the Act) came into force from 31st March, 1956. Section 16 (3) of the Act 
gave certain rights to sub-tenants. As the appeal turns on the interpretation of that 
provision, it is necessary to set it out here : — 

"16. (1) * • * * , * 

(2) Where before the commencement ofthis Act,the tenant, with or without the consent of the 
landlord, has sublet any premises either in wholcorin part, the tenant and every sub-tenant to w^m 
thcpremiseshavcbccnsublctshallgivcnoticctothc landlordof such sub-letting in the prescribe 
manner within six months of the commencement of the Act and shall in the prescribed manner notify 
the termination of such sub-tenancy within one month of such termination. 

(3) Where in any case mentioned in sub-section (2) there is no consent in writing of the land- 
lord and the landlord denies that he gave oral consent, the Controller shal I, on an application made to 

him in this behalf eithcrbythelandlordorsub-tcnantwithintwomonthsofthc date of the receipt ot 

the notice of sub-letting by the landlord or the issue of the notice by the sub-tenant, as the ewe may 
be. by order declare that the tenant’s interest in so muchof the premises m has been sublet shall cc«e 
and that the sub-tenant shall become a tenant directly under the landlord from the date oi the 
order. ' 

The Controller shall also fix the rents payable by the tenant and such sub-tenant tojbe l^andlord 
from the date of the order. Rents so fixed shall be deemed to be fair rent for purposes ofthis Act. 

The respondent took action under section 16 (3) as apparenUy the sublet^g 
to him by Po was not with the consent of the landlord, and made an application 
thereunder to the Controller on 4th June, 1956, and prayed that the Controller 
should declare that the interest of the tenant had ceased and the respondent had 
^come the tenant directly under the landlord in respect of Ae suite m question. 
It was also prayed that fair rent of the premises should be fixed at Rs. bo per men 
sem. 


The application was opposed on behalf of the appellant 
were urged in that connection, namely: — (i) The tenancy of Po had ^ 

terminated at the end of August, 1954 and the suit for his ejectment was pendmg 
m the Small Cause Court and therefore the respondent could not 
of die Act in 1956, for it never became a sub-tenant in law brfore Ae Act w^ ^ssed, 
1956 respondent was not in fact the tenant of Po firom before » 

The matter came up before the Controller on 9th August, 1956. The Con^oll^ 
gepted the respondent’s case that it had become the sub-tenant f 

June, 1954. The Controller further held that in view ofthis ppo 

a sub-tenant under the appellant in law, for m any case, thpj^nancy ot Ro 
had not been determined till August, 1954 even on the case put forward by tli 
Ppellant. He therefore made the following order 

UndeSe Serajuddin & Go.), is therefore entitled to be dedared to be a 

as h But this will not be sufficient to dispose of tbd present proceeamg 

sm,"j"^''^^otion 16(3) of the Act of 1956 I am to fix the fair rent payable by the tenant antt^ 
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He thereupon directed the Inspector to go to the locality and measure the accom- 
modation of the disputed premises and other similar premises in the neighbourhood 
as might be shown by either oi both parties. The Inspector was also directed to 
make note of advantages and amenities of all the premises measured by him and 
thereafter submit his repoi t as to the fixation of fair rent. A date was fixed for the 
submission of the Inspector’s report and thereafter the fair rent was to be fixed. 

Before however the Inspector’s report was received, the suit for ejectment of 
Po pending in the Court of Small Causes was decreed on 22nd August, 1956, and 
• time was given to him to vacate the same by the end of October, 1956. Therefore 
on 11th September, 1 956, the appellant filed what it called an additional written 
objection. In that, the appellant informed the Controller that a decree for ejectment 
against Po had been passed. It was urged that in view of that decree, Po was no 
longer a tenant of the appellant and therefore the respondent could not be a sub- 
tenant. The appellant prayed that the application of the respondent was not 
maintainable in the chcuwstances and the Controller had no jurisdiction "to entertain 
the application and so' the application should be dismissed. The matter then came 
up before the Controller on 29th January, 1957, on which date the appellant’s 
' additional objection as well as the Inspector’s report was taken up for consideration 
The Controller took some evidence on the question of fair rent and heard arguments 
on that day. On 11th February, 1957, the Controller passed final orders in which 
he said that there was no tenant of the first degree on that date, namely, 
llth February, 1957. As the ejectment decree had been passed in accordance 
with the provisions of the 1950 Act, the sub-tenant had by operation of that law 
become a direct tenant.' So according to the Controller there was no subsisting 
tenancy on llth February, 1957, and no order could be passed under section 16 
(3) of the Act. He consequently dismissed the application under section 16 (3), but 
passed no order as to costs. ' 

' The respondent then went in appeal to the' Court of Small Causes, Calcutta, 
as provided in the Act.^ The Appeal Court held that the order of 9th ^August, 
1956, made by the Controller was final and further as the entire premises had been 
sublet there was no necessity for any further determination of rent as the sub-tenant 
would be liable to pay the rent payable bv the tenant. The Appeal Court theiefoie 
set aside the order of the Conti oiler .dismissing the application of the lespondent and 
declared the respondent as tenant 'at a rental of Rs. 66 per month. 

^ i; The appellant then apjDlied under Article 227 of the Constitution to the High 
Court and two main points were urged on its behalf before the High Court, namely . 

' ‘(i)i/rhe order of 9th August; 1956' was' not a final order for the puipoSe of 
section 16 (3) arid therefore it was open to the Controller to rescind that order when 
the further fact of the ejectment decree of 22nd August, 1956, was brought to his 
notice ; i 

y ‘ , (ii) Section 16 (3) applies only when the original tenancy also subsists upto 
the date of the final order which the Controller was proposing to make on 29th 
January, '1957, and which he eventually refused to make because by that date the 
tenancy of Po had come to an end by 'the ejectment decree of 22nd August, 1956 

The' High Court held that 'section 16 (3) was in two parts . fiist relating to the 
declaration of the sub-tenant as a tenant in place of the tenant of the first degice 
and second relating to the fixation of fair rent for the part or whole of the premises 
in respect of which the declaration was made It further held that the declaration 
of 9th August, 1956 under the first part of section 16(3) was final and the Controller 
had no jurisdiction. after 9th August, 1956, toirescind it. The High Court 
-out that as on 9th August, 1956, when the order under the first pai t of section 16 { ) 
Avas passed, the tenancy of the tenant of the first degree was subsisting, action 
could be taken under section 16 (3) in favour of the respondent In this 
the matter, the i evision application of the appellant was dismissed except as to i 
fixation of rent. It is this order of the High Court which is being impugned be o 
-us by Special Leave. 
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must be taken to be final in so far as it declares the tenancy of the tenant of the first 
degree to have ceased and declares the sub-tenant to be the direct tenant of the 
landlord, so far as the Controller is concerned. After having made such a declara- 
tion it is not open to the Controller (while proceeding to fix rent under the second 
part of that section) on some ground which supervenes after the date of the order 
to rescind it. Our attention in this connection is drawn to section 29 (5) of the 
Act which gives power to the Controller to review his orders on the conditions laid 
down imder Order 47 of the Code of Civil Procedure. But this cannot be 
a case qf review on tlie ground of discovery of new and important matter, for such 
matter has to be something which existed at the date of the order and there can be 
no review of an order which was right when made on the ground of the happening 
of some subsequent event (see Rajah Kotagiri Venkata Subbamma Rao v. Raja Vellanki 
Venkatrama Rao) Section 29 (5) further gives power to the Controller to act under 
section 151 or section 152 of the Code of Civil Procedure. Section 152 has no 
application in the present case for there is no clerical or arithmetical mistake here. 
Nor can the Controller in our opinion set aside an order which was right when it 
was made, under section 151 of the Code of Civil I^rocedure as there is no question 
in such circumstances of subserving the -ends of justice or preventing the abuse 
of the process of the Court. We are therefore of opinion that the , Controller had 
no power to set aside the order that had been made on 9th August, 1956, for it was 
right when it ^vas made. The view taken by the High Court in this connection 
is correct. 

It is equally clear that when the Controller passed the order on 11th February, 
1957, dismissing the application under section 16 (3) that order was appealable 
under section 29 (1), for it was undoubtedly a final order within the meaning of 
section 29 (1) and the respondent would be entitled to appeal therefrom. 

Finally there is nothing in the contention of the appellant that section 16 (3) 
would not apply because the tenant had been ejected on 22nd August, 1956, and’ 
thereafter the sub-tenant could not claim the benefit of section 16 (3). In the- 
present case the benefit of section 16 (3) was given to the tenant not after 22nd 
August, 1956, but before that date, i ^ , on 9th August, 1956. That order so far as 
it went was fhial and was not open to review or cancellation by the Controller who 
had thereafter only to fix the rent under the second part of section 16 (3). While 
going on witli the proceeding for fixation of rent, the Controller could not set aside 
the order already made under the first part of section 16 (3) on 9th August, 1956, and 
in so far as he did so, he acted without jurisdiction. 

The Appeal Court was therefore right in setting aside the order of the Controller 
and the High Court was equally right in dismissing the application by the appellant 
except as to fixation of rent, - 

The appeal therefore fails and is hereby dismissed with costs. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

^ (Criminal Appellate Jurisdiction.) 

Present : — K. N. Wanchoo and J. R. Mudholkar, JJ. 

Kurban Hussein Mohamedalli Rantawalla . . Appellant*" 

V. 

The State of Maharashtra / . • Respondent- 

Penal Code {XLV of 1860j, sections 304-.4, 285— Rash and negligent act— Death caused— Where consti- 
tutes offence under section 304-d — Licence to manufacture paints by wet process — General and special conditions 
relating to using fire and storage of combustible material — Conversion to manufacturing paint by heat process in mola- 
tion of conditions — Act to employee in pouring turpentine into barrel of bitumen not reduced to prescribed temperature 
without strimng the mixture — Mixture fronthing overflowing setting fire to combusible material, causing death oj 
worhmen — Manager, if liable to be convicted under section 304-A. 

The appellant is the manager and working partner of firm licensed under general and spccia 
conditions, to manufacture paints and varnishes under a cold process only. The factory was convert e 

I (1901) L.R 27 I.A. 197 . 10 M.L J. 221 : I.L.R. 24 Mad 1 (P-C). - 
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to a process of manufacturing wet paints bylicating, using burners in a room nearby in which were- 
stored combustible materials like varnish and tuipenlmc. The process of manufacturing wet paints 
b) heating was done b) boding rosin contained in barrels of four and half feet height and after it had 
cooled dosvn to below 79 degrees centigrade, by adding turpentine to it keeping the mixture constantly 
stirred. On a dav on which the appellant was not present, an employee lifted a barrel of five gallons 
of turpentine and pouredinto hot rosin singlchanded without being able tostirthc mixture and without 
irating for the rosin to come down to the required temperature. As a consequence, the mixture 
began to froth and over(lots‘cd setting fire to the combustible materials stored nearby and causing the 
death ofses'cn workmen. The appellant convicted under sections 304-A and 285 of the Penal Code, 
by Special Leave, appealed to the Supreme Court, 

i/cW, the conviction and sentence under section 285 is confirmed; conviction under section 304-A 
of the Penal Code cannot be sustained. 


For a person to be guilty of offence under section 304-.A tlic rash .uid negligent act siiou'd be' 
the direct and proximate cause of the death. 

The direct and proximate c.ause of the fire which resulted in the death of the workmen was the 
act ofthe employee. The mere fact that the appellant allowed the burners to be used in the same room 
where the combustible materials were stored, even though it may be .i negligent act, would not be 
enough to make the appcllajit responsible for the fire which broke out. The cause of the fire w.as 
not merely the presence ofburncrsm the room, though this circumstance was indirectly responsible 
for the breaking Out of the fire. 

The appelkint did not have licence to mnnuf.icturc wet paints and ihcrcfoic when he allowed it 
in the circumstances, must be held to have knowingly, oral any rale negligently omitted to take such’ 
order with any fire or combustible matter within the scope of section 285 of the Penal Code The 
appellant also acted against the general and special conditions relating to the storage of combustible 
materials, lighting fire in the room couiaimng such combustible materials and thus was properly 
convicted under section 285 of the Penal Code. 

Appeal by Special Leave from the Judgment and Order dated the 8th April, 
1963 oftlie Bombay High Court in Criminal Appeal No. 433 of 1963. 

■S. 7”. Desai, Senior Advocate (J. B, Dadachanji, 0. C. Matlmr and Ravtndcr jVaramj 
Advocates oTMls. J. B. Dadachanji <S? Co., with liim), for Appellant. 

S. G. Patwardhan, Senior Advocate {B. R. G. K. Achar, Advocate, for 
“•H. DAeiai, Advocate, with him), for Respondent. 

The Judgment of the Court was delivered by 


It^anr/ioo, J.— This appeal by Special Leave against the judgment of the Bombay 
™gh Court raises questions i egarding tlic interpretation of section 304-A and section 
of die Indian Penal Code. ThcYacts are not now in dispute and may be briefly^ 
out as found by the Courts below. The appellant along with three partners is 
'he owner of a factoi-y- styled as Carbon Dry Colour Works which manufactures 
paints and varnish. The factory was licensed by tlie Bombay Municipality in the- 
)e2r 1953 to manufacture paints involving a cold proccssand wasi ocated at 79/81, 
jam Road, Dongri. The factory was also licensed to store 455 liti-es of turpentine, 

, of varinsh and 14,000 gallons of paint. The licence was issued subject 

conditions to which we shall refer later. The appellant is the manager 
turi partner. He converted tire factory Aom thp cold process of manufac- 

pamts to a process of manfacturing xvet paints by heating. For that 
burners were used for the purpose of melting rosin or bitumen by' 
in barrels over the burners and adding turpentine thereto aftei tlie 
^^perature cooled down to a certain degree. On 20th April, 1962, this process: 
tWiiW the factory which had no licence for manufacturing wet paints 

Accni^r seating. Hatim Tasduq was the person looking after tlie lyeiation, 
to him the rosin was melted on one burner and lime was added and the 
and till boiled for half an hour. Thereafter the burner was extinguished 

atom 4 o which tlie rosin was melted was allowed to cool. _iis 

tile t mn barrel in which the rosin is melted is about 44 feet high and after 

'nperature comes down to a certain level turpentine is added m the bairel to 
sCj-21 
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prepare Black Japan. Hatim Tasduq takes a drum of 5 gallons of turpentine which 
is poured into the barrel. As turpentine is poured, the mixture begins frothing 
and in order to keep down the froth the whole thing is stirred all the time. One man 
lielps Hatim Tasduq in this operation. On 20th April, 1962, rosin was melted and 
the barrel was allowed to cool from 4 p.m. At about 5 p.m. Hatim started pouring 
turpentine into the barrel. It may be mentioned that 5 p.m. is the closing time 
and the process of pouring turpentine started just about that. .A.s soon as Hatim 
started pouring turpentine the mixture began to froth. Hatim was unable to stir 
as according to him his assistant had gone some distance and he could not give the 
drum of turpentine to him so that he might stir thp mixture. The result was that 
froth overflowed out of the barrel and lieeause of heat, varnish and turpentine, 
which were stored at a short distance, caught fire. Seven men were working in a 
loft which is reached by a ladder and where manufactured paint is stored. The 
material in the premises being of combustible nature, the fire spread rapidly. 
Those who were working on the ground-floor managed to get out with burns only 
but those who were working in the loft could not get out in time with the result that 
all seven of them were burnt to dealh. The fire-brigade was sent for, but in vnew 
of the combustible nature of the material stored, it took 2t hours to bring the fire 
under control. After the fire was controlled, bodies of four workmen were recovered 
the same night. Next morning two more bodies were recovered and in the aftei- 
noon one more body was found. Thus seven of the workmen lost their lives while 
.seven other ^vorkmen suffered burns and were sent to hospital ivhere they were 
treated as in-door patients. It may be mentioned that the appellant was not present 
-on the pi emises when the fire took place, though he came there as soon as the infor- 
mation about it reached him. 

These facts have been found by Courts below to be proved. Originally the 
■other three partners were also prosecuted but the Magistrate acquitted them as 
the appellant was the managing partner and was directly in charge of work in the 
factory. On these facts the appellant was convicted under section 304-A and 
section 285 of the Indian Penal Code and it is the correctness of that conviction 
-which is being assailed in the present appeal. The appellant appealed to the High 
Court but his appeal was summarily dismissed. His application for leave to appeal 
to this Court having been refused, he came to this Court and was granted Special 
Leave. 

We shall first take up section 304-A which runs thus ; — 

“ Wnosver causes the death of any person by doing any rash or negligent act not amounting lo 
culpable homicide shall be punished with imprisonment of either description for a term which m^y 
extend to two years, or with fine, oi with both. ” ' 

The main contention of the appellant is. that he was not present when the fire broke 
out resulting in the death of seven workmen by burning and it cannot therefore be 
said that he caused the death of these seven persons by doing any rash or negligent 
net. The view taken by the Magistrate on the other hand which appears to have 
been accepted by the High Court was that as the appellant allowed the manufacture ^ 
of wet paints in the same room where varnish and turpentine wei'e stored and the ‘ 
fire resulted because of the proximity of the burners to the stored varnish and turpen- 
tine, he must be held responsible for the death of the seven workmen who were burnt 
in the fire. We are however of opinion that this view of the Afagistrate is not 
correct. The mere fact tliat the appellant allowed the burners to be used in the 
same room in which varnish and turpentine were stored, even though it might Mn 
negligent act, would not be enough to make the appellant responsible for thehre 
which broke out. The cause of the fire was not merely the presence of burners in the 
room in which varnish and turpentine were stored, though this circumstanc.j was 
indirectly responsible for the fire which broke out. But what section 304-A requires 
is causing of death by doing any rash or negligent act, and this means that deaA nius 
“be the direct or proximate result of the rash or negligent act. It appears that 
direct or proximate cause of the fire which resulted in seven deaths 
of Hatim. It seems to us clear that Hatim was apparently in a hurry and there o 
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lie did not perhaps allow the rosin to cool down sufficiently and poured turpentine 
too quickly. The evidence of the expert is that the process of adding turpentine 
to melted rosin is a hazardous process and the proportion of froth would depend 
•upon the quantity of turpentine added. The expert also stated that if turpentine 
is not slowly added to bitumen and rosin before it is cooled down to a certain tempe- 
rature, such fire is likely to break out. It seems therefore that as turpentine was 
heing added at about closing time, Hatim was not as careful as he should have been 
and probably did not wait sufficiently for bitumen or rosin to cool down and added 
turpentine too quickly. The expert has stated that bitumen or rosin melts at 300 
dcCTces F. and if tm-pentine is added at that temperature, it will catch fire. The 
flash point of turpentine varies from 76 to 110 degrees F. Therefore the cooling 
must be brought doum, according to the expert, to below 76 degrees F. to avoid fire. 
Inanv case even if tliat is not done, turpentine has to be added slowly so that there 
may not be too much frothing. Clearly therefore the fire broke out because bitumen 
or rosin was not allowed to cool down sufficiently and turpentine was added too 
quickly in view of the fact that the process was perfoi’mcd at closing time. It is 
dearly the negligence of Hatim which was the direct or proximate cause o t ic 
lire breaking out, though the fact that burners sverc kept in the sanae room in 
which turpentine, and varnish were stored was Indirectly responsible for t le re 
breaking out and spreading so quickly. Even so in order that a person may e 
guilty’ under section 304-.-\, the rash or negligent act should be the direct or proximate 
■cause of the death. In the preset case it was Hatim’s act which was the direct an 
proximate cause of the fire breaking out with the consequence that seven persons 
were burnt to death ; the act of the appellant in allowing turpentine and varms 
being stored at a short distance was only an indirect factor in the breaking ou o 
fire. 

We may in this connection refer to Emperor v, Omkar ^mpralap'^ where Sir 
Xawrence Jenkins had to interpret section 304-A and observed as loUows . 


„ xessarv that the 

.ad that act mts*- be 
;cgl5gcacc. It laitst be tr.e 



in our oDinion notoirecUy tne resuu ol .x 
the appdlant was not the proximate and effimrat &use 
^^bon of another's ne^lmence. The appellant must tnere.ore be 
oaence under section 304^^ 


This brings m to section 235 which runs as foUo'.'.c 

“ WaoiT- exs, wr.h nre or aav corab-rrJb’-c etatter, z-zt; z-zX e-i ^ 

07 tc* 1-0 C2:zEt or > y 


O * ~ ~ 


hk^ 

'ssiibi 


er kapmgiT or aralirrati’.' a~is to taie rech orerr zz-.y i-rt c. Z'- 


Poaessio:! 2^ 






'^thus: 



164 


THE SUPREME COURT JOURNAL. 


[1966 

“ Wlioever knowingly oi npgligentl) omits to take suc'n ord*r witli an\ fire or any combustible- 
matt ei in his possession as is sufficient to guard against any probable danger to human life from such 
fire or combustible matter, shall be punished ” 

The question is whether the appellant on the facts which have been proved 
knowingly or negligently omitted to take such order with fire or combustible matter 
in his possession as was sufficient to guard against probable danger to human life 
from such fire or combustible matter. In this connection we may refer to the fact 
that the appellant did not have a licence for manufacturing wet paints and therefore 
when he allowed wet paints to be manufactured in the circumstances which have 
been proved, he must be held to have knowingly acted in a manner in which 
he should not have done. There is a map on the record which shows that four 
burners were in one corner while turpentine and varnish were in another corner 
of the same room, and the distance between the burners and the stores was about S. 
or 10 feet. The licence for storage given to tire appellant contained general and 
special conditions. One of the general conditions was that “ the licensee shall 
not use or permit to be used any portion of the licensed premises for dwelling or 
cooking purposes and no fire shall be lighted therein other than what is autliorised”. 
The articles stored being combustible, this general condition was imposed on the 
appellant and he had no business to light any fire in the room where stores were 
kept unless he was authorised to do so. There is no proof that he was authoi’ised 
to light any fire in that room , and therefore he acted in, breach of tlie general 
condition of the licence which forbade him from lighting any fire in the room where 
varnish and turpentine were stbied. We take it that when the general condition 
says that no fire would be lighted except what is authorised, the intention must have 
been that the Municipal Committee will take necessary steps to see that the fire 
would be sufficiently guarded, if lighted in the same room, so that there may not 
be any outbreak of fire. The appellant clearly acted against this general condition 
of the licence and must be held to have knowingly, or at any rate negligently omitted 
to take such order with any fire or any combustible matter in his possession as was 
required. Further the special conditions for keeping turpentine and varnish and 
paint require that ‘ ' no smoking, light or fire in any form shall be permitted at 
any time ” in the room in which paints, turpentine and varnish are kept or even 
in any premises licensed for storage unless in the case of a light, such light be duly 
protected and on no account be naked. The appellant clearly committed breach 
of this special condition also in allowing the lighting of four burners in the same 
room without taking any precaution for duly protecting the fire and even allowed 
it to be naked. It must therefore be held that the appellant negligenlty or knowingly 
omitted to take proper order with the fire or combustible matter in his possession. 
The contention on behalf of the appellant however is that even if he may have 
negligently or knowingly omitted to take proper order with the fire or combustible 
matter in his possession it cannot be said that his omission to take proper order 
was such as was insufficient to guard against any probable danger to human life. 
What is urged is that his not taking precautions may result in possible danger to 
human life but it cannot be said that this omission was such as would result in pro- 
bable danger to human life. In particular it is urged that this method of work had 
been going on for some years and no fire had broken out and this shows that though 
there may have been possible danger to human life from such fire or combustiblematter 
there was no probable danger. We are unable to accept this contention. The fact 
that there was no fire earlier in this room even though the process had been going 
on for some years is not a criterion for determining whether the omission was such 
as would result in probable danger to human life. We have already pointed out 
that four burners were in one corner of the room and the combustible matter was 
in another comer of the same room and there was only a distance of 8 or 10 feet 
between the two The burners were lighted against the general as well as the special 
conditions of the licence for storage granted to the appellant. The proximity of 
naked fire to the stores of turpentine and varnish is in our opuiion always a matter oi 
probable danger to human life, namely, the life of the persons working in the room 
This wms pai ticularly so with respect to turpentine which has a low flash point t.t-i 
76 degrees F. to 110 degrees F, Theuseofnaked fire could in conceivable circumstan- 
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ces even raise the temperature of the room itself above the flash point of turpentine 
and if the turpentine ever happened to be exposed it might easily catch fire. There 
■was in our opinion tlicrefore always a probable danger to human life by the appellant 
negligently or knowingly omitting to take proper care in the matter of the four 
burners and turpentine and varnish. His action in allowing burners to be lighted 
in the room without any safeguard did in our opinion amount to omission to take 
•such order with fire and combustible matter as would be sufficient to guard against 
probable danger to human life. We can only say tliat it was lucky that fire had 
not broken out earlier. But thcic can be no doubt that the omission of the appel- 
lant to take proper care with burners in particular when such combustible matter 
as turpentine in large quantity was stored at a distance of 8 to 10 feet from the burners 
was such omission as amounted to insufficient guard against probable danger to 
human life. Finally when we remember that all this was done in breach of the general 
and special conditions of the licence given to the appellant for storage of turpentine, 
varnish and paints, we have no doubt that the appellant knowingly, or at least 
negligently, failed to take such order with fire and the combustible matter as would 
be sufficient to guard against any probable danger to human life. In the circumstan- 
•ces we are of opinion that tlie appellant has been rigJjtJy convicted under section 285 
■of the Indian Penal Code. Considciing that seven lives have been lost on account 
•of the negligence of the appellant in this connection, the sentence of six months* 
ligorous imprisonment which is the maximum provided under section 285, cannot 
he said to be harsh. 


We therefore partially allow the appeal and set aside the conviction and sentence 
-of the appellant under section 304-A of the Indian Penal Code. The appeal is 
■dismissed so far as his conviction under section 285 of the Indian Penal Code is 
'Concerned. The appellant will surrender to his bail to serve the remaining 
;sentence under section 285 of the Indian Penal Code. 

V.S. 'Appeals partially allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, J. C. Shah and R. S. Bachawat, JJ. 
National Bank of Lahore Ltd. (In all the Appeals.) . . Appellant* 

V, 

Sohan Lai Saigal and others . . Respondents. 

LmifaUon Act {IX of 1908), Articles 36 and l\5—Scope and applicability— Plaintiff entering into contiact 

lockers in the safe deposit vault of defendant bank — Manager of bank tampering with lockers and committing 
tb'ft of valuables in the course of his employment— Theft facilitated by breach of terms of contract—SuU against 
'bank for damages — If governed by Article 36 or 115. 

The scope ofArtitle 36 ofthc Limitation Act (IX of 1908) IS fairly well settled. The Article 
applies to acts or omissions commonly known as torts in English law. They are ivrongs independent of 
■Mntract. Article 36 applies to actions'* exdeltclo” whereas Article lI5appliestoactions“rA:c(7n«wcte”. 
These torts are often considered as of three kinds, viz., non-feasance or the omission ofsome act which a 
mams bylaw bound to do, misfeasance, being the improper performance ofsome lawful act. or malfea- 
sance, being the commission ofsome act which is m itself unlawful. But to attract Article 36 these 
avrongs shall be independent of contract. 

The plaintiff entered into a contract with the respondent bank whereby he hired certain lockers 
an the safe deposit vault in one of its branches through its Manager. The purpose of the contract was 
‘0 ensure the safety of the articles deposited by him in the safe deposit vault. It was implicit m the 
'Contract, and so was an implied term thereof, that the lockers supplied must necessarily be in a good 
^ndihon to achieve that purpose. To achieve the same purpose the contract also provided that the 

should not allow access to any person to the safe except the hirer or his authorised agent. The 

*G As. Nos 929, 930 and 931 of 1963 
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said lockers 'Were tampered with and the valuables kept therein were removed by the hlanagerhimsclf. 
The plaintiff filed a suit against the bank for the recover)’ of damages caused to him thereby. In the 
plaint filed by him he claimed relief mainly on two grounds : (i) that it was an implied term of the 
contract that the lockers rented were m a good condition, and (ii) the valuables were lost because the 
Manager on account of the negligence of the bank in not taking all the necessary precautions, commit- 
ted theft of the articles m the course of his employment. In the ivritten-statement the defendant deni- 
ed Its liability both under the terms of the contract and also on the basis that it was not liable for the 
agent’s fraud. The lower appellate Court found that at the time when thelockers were rented out they 
ivere in a defective condition and that the bank in actual practice made the Manager the sole custodian 
with full control over the keys of the strongroom and permitted a great deal of laxity in not having 
any check whatsoever on him. 


On these facts it was contended that the suit was not based on breach of contract committed by 
the bank but only on the fraud of the Manager during the course ofhis employment and so was govern- 
ed by Article 36 of the Limitation Act (IX of 1908). 


Held, there was clear allegation in the plaint that the defendant committed breach ofthe contract 
in not complying ivith some ofthe conditions of the contract and the defendant understood the allega- 
tions in that light and traversed them. The suit claim thus being “ ex contractu ” was clearly govern- 
ed by Article 1 15 and not by Article 36 . 

Even if the claim was solely based on the fraud committed by the Manager during the course of 
his employment, it would not fall under Article 36 The fraud ofthe Manager committed in the course 
of his employment must be deemed to be a fraud ofthe principal so that the bank must be deemed to 
have permitted its Manager to commit theft m violation of the terms of the contract. While under 
'the contract the bank was under an obligation to give good lockers, it gave defective ones facilitating 
theft and while under the contract It should not permit access to the safe to persons other than the 
hirer and his agents, it gave access to its Manager and enabled him to commit theft . In either case 
the wrong committed was not independent ofthe contract but arose directly out of the breach of con- 
tract. In such circumstances Article 36 would be out of place. 

Appeals by Special Leave from the Judgment and Decree dated llth October, 
1961 ofthe Punjab High Court in Regular First Appeals Nos. 136, 137 and 138 of 
1959. ' ' ‘ 


Hans Raj Sawhnej, Senior Advocate, (B. C: Misra, Advocate with him), for 
Appellant (In all the Appeak). 

B. R. L. Iyengar, S. K. Mehta and K, L. Mehta, Advocates, for Respondents (In 
C.A. No. 929 of 1963). 

V. D. Mahajan, Advocate, for Respondent (In C.A. No. 930 of 1963). 

Kanwar Rajendra Stngh and Vtdya Sagar Jlayyar, Advocates, for Respondent 
(In C.A. No. 931 of 1963). 

The Judgment of the Court tvas delivered by 

Suhba Rao, J . — ^These appeals by Special Leave raise a question of limitation’ 

The National Bank of Lahore Limited, hereinafter called the Bank is a banking 
concern registered under the Indian Companies Act and having its registered office 
in Delhi and branches at different places m India. Though its main business is 
banking, it carries on the incidental business of hiring out lockers out of cabinet- 
in safe deposit vaults to constituents for safe custody of their jewels and other valu- 
ables. It has one such safe deposit vault at its branch in Jullundur The respon-^ 
dents herein hired lockers on rental basis from the Bank at Jullundur through its 
Manager under different agreements on different dates during the year 1950. In 
Aptil, 1951 the said lockers were tampered with and the valuables of the respondents 
kept therein were removed by the Manager of the Jullundur bianch of the Bank. 
In due course the said Alanger was prosecuted before the Additional District Magis- 
trate, Jullundei, and was convicted under sections 380 and 409 of the Indian Penal 
Code. The respondents filed 3 suits in the Cou^of the Subordinate Judge,Jullundur, 
against the Bank for die recovery of different sums on account of the loss of the valu- 
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able contents of the lockeis hired by them. The Bank denied its liability on various 
grounds and also contended that the suits were barred by limitation. 

The learned Subordinate Judge held that the Bank was liable to bear the loss 
incurred by the plaintiffs and that the suits were not barred by limitation. On 
appeal, the High Court of Punjab accepted the findings of the learned Subordinate 
Judge on both the questions and dismissed the appeals. The present appeals 
arise out of the said judgment of the High Court. 

The only question I'aised in these appeals is one of limitation. Before consider- 
ing tlie question of limitation it is necessary to notice briefly the findings ot lact 
arrived at by the High Court. The High Court summarized its findings thus : 

(1) , The i\holc object of a safe deposit vault in. which customers of a Bank can rent lockeis for 
placing their valuables is to ensure their safe custody. The appellant-Bank had issued instructions 
and laid down a detailed procedure for ensuring that safety but m actual practice the Manager alone 
had been made the custodian with full control over the keys of the strong room and a great deal oflaxity 
had been observed m having no check whatsoever on him. 

(2) Tlic lockers had been rented out to the plair.tifls by tlic Manager Baldev Chand, who was- 
cntnistcd with the duty of doing so . It was he who had intentional ly rented out such lockers to the 
plaintiffs which had been tampered with by him. This constituted a fraud on his part there being an 
implied representation to the plaintiffs that the lockers were in a good and sound condition. 

(3) Although the Bank authorities were not aware of what Baldev Ghand was doing, but the 
fraud, which he perpetrated, was facilitated and was the result ofthe gross laxity and negligence on the- 
part of the Bank authorities. 

(4) The lockers were indisputably being let out by the Manager to secure rent for the Bank 


Having found the said facts, the High Court held that the fraud was committed by 
the Manager acting within the scope of his authority and, therefore, the Bank was 
liable for the loss incurred by the respondents. Then it proceeded to consider the 
question of limitation from tlu-ec aspects, namely, (i) the loss was caused to the res* 
pendents, as tlie Manager of the Bank committed fraud in the course of his employ- 
ment ; (ii) there was a breach of the implied condition of the contract, namely, 
that only such lockers would be rented out which were safe and sound and which were 
capable of being operated in the manner set out in the contract ; and (iii) there was a 
relationship of bailor and bailee between the respondents and the Bank, and there- 
fore the Bank would be liable on the basis of the contract of bailment. It held that 
fiom whatever aspect tlic question was approached Article 36 of the First Schedule- 
to the Limitation Act would be out of place and the respondents’ claims would be 
governed by eitlier Article 95 or some other article of the Limitation Act. 

Learned Counsel for the appellant accepted the findings of fact, but contended 
that on the facts found the suits were barred by limitation. Elaborating the argu- 
ment the learned Counsel pointed out that the theft of the valuables by the Manager 
was a tort committed by him dehors the contracts entered into by the appellant with 
the respondents and, therefore, Article 36 of the First Schedule to the Limitation 
Act was immediately attracted to the respondents’ claims 


The scope of Article 36 of the First Schedule to the Limitation Act is fairly well 
settled The said article says that the period of limitation ‘ for compensation for 
my malfeasance, misfeasance or non-feasance independent of contract and not liei ein 
specifically piovided for ” is two years fiom the time when the malfeasance, mis- 
feasance or non-feasance takes place. If this ai tide applied, tlic suits having been 
med more than 2 years after the loss of the articles deposited with the Bank, they 
'\ould be clearly out of time Article 36 applied to acts or omissions commonly 
‘^nown as torts by English lawyers. They are wrongs independent of contract. 
Article 36 applies to actions ex delicto whereas Article 115 applies to actions 

yaclu “These torts are often considered as of three kinds, non-feasance 

I omission of some act which a man is by law bound to do, misfeasance, being 
performance of some lawful act, or malfeasance being the commission 
be S' ^'^‘rhich is in itself unlawful But to attract Article 36 

" '^'iependent of contract. The meaning of the words independent of contract 
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Jlias been felicitously brought out by Greer, L.J., in Jarvii. v. Moy, Davm, Smith 
Vandervail & Co.\ thus : ’ 

“Tlic distinction m the modern view, for this purpose, between contract and tort may be put thus. 
Where the breach of duty alleged arises out of a liability independently of the personal obligation 
undertaken by contract it is tort and it may be tort even though there may happen to be a contract 
between the parties, if the duty in fact arises independently of that contract. Breach of contract 
occurs where that which is complained of is a breach of duty arising out of the obligations undertaken 
by the contract.” 

If the suit claims are for compensation fbr breach of the terms of the contracts, this 
.article has no application and the appropriate article is Article 1 15, which provides a 
period of 3 years for compensation for the breach of any contract, express or implied, 
"from the date when the contract is broken. If die suit claims are based on a wrong 
^committed by die Bank or its agent de hois the contract. Article 36 will be attracted 

Let us now apply this legal position to the claims in question. One of the 
• contracts that was entered into between the plaintifls and the Bank is dated 5th 
February, 1951. It is not disputed that the other two contracts, with which we are 
•concerned, also are of the same pattern. Under that contract the Bank, the appel- 
lant herein, and Sohanlal Sehgal, one of the respondents herein, agreed “ to hire, 
subject to the conditions endorsed, the company’s safe No. 1651 /2203 Class lower 
.'for one year from this day at a rent of Rs. 40 ”. The relevant conditions read as 
rfollows ; 

14. It is agreed that the connection of the renter of the safe and the Bank (and it has no conuec - 
.tion) is that ofa lessor and lessee for the within mentioned safe and not that of a banker and customer. 

15. The liability of the company in respect of property deposited in the said safe is limited to 
..ordinary care in the performance by cmpldyees and officers of company of their duties and shall consist 
•only of (a) keeping the safe in vault where located when this rental contract is entered into or in one 
of equal specifications, the door to which safe shall be locked at all time except when an officer or an 

. employee is present, {b) allowing no person access to said safe, except hirer or authorised deputy, or 
attorney in fact having special power to act identification by signature being sufficient or his/her legal 
: representative in the case of death, insolvency or other disability of hirer, e.xcept as herein 
. expressly stipulated. An unauthorised opening shall be presumed or inferred from proof of partial or 
.total loss of contents. 

16. The company shall not be liable for any delay caused by the failure of the vault doors or 
ilocks to operate. 

17. The company shall not be liable for any loss, tic. 

'The only purpose of the contract was to ensure the safety of the articles deposited in 
the safe deposit vault. It was implicit in the contract that the lockers supplied 
must necessarily be in a good condition to achieve that purpose and, therefore, that 
they should be in a reasonably perfect condition. It was an implied term of such a 
■ contract. Condition 15 imposed another obligation on the Bank to achieve the 
same purpose, namely, that the Bank should not allow access to any person to the 
safe except the hirer or his authorised agent or attorney. If the articles deposited 
were lost because one or other of these two conditions was broken by the Bank, the 
renter would certainly be entitled to recover damages for the said breach. Such a 
claim would be ex contractu and not c\ delicto and for such a claim Article 1 15 of the 
First Schedule to the Limitation Act applied and not Article 36 thereof. 

Learned Counsel for the appellant contended that the suits were not based upon 
the breach of a contract committed by the Bank but only the theft committed by its 
agent de hors the terms of the contract. This leads us to the consideration of the 
scope of the plaints presented by the respondents. It would be enough if ^ve take 
-one of the plaints as an example, for others also run on the same lines. Let us take the 
plaint in Civil Suit No. 141 of 1954, i e , the suit filed by Sohanlal Sehgal and otlieis 
against the Bank for the recovery of a sum of Rs. 26,500. We have carefully gone 
through the plaint, particularly Paragraphs 8, 9 and 10 thereof It ivill be seen from 
the plaint that though it was not artistically drafted the relief was claimed mainly 
-on two grounds, namely, (i) that it was an implied term of the contract that the 


l.L.R (1936) I KB 399, 403 
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locker rented was in a good condition, and (ii) tlae valuables were lost because the 
Manager, on accoimt of tlie negligence of the Bank in not taking all the necessary 
precautions, committed theft of the articles in the course of his employment. In the 
written statement the defendant denied its liability both under tlie terms of the con- 
tract and also on the basis that it was not liable for the agent’s fraud. The High 
Court found that at the time when the lockers were rented out they were in a defective 
condition and tliat the Bank, in actual practice, made the Manager the sole custo- 
dian with full control over tlie keys of tlie strong room and .permitted a great deal 
of laxity in not having any check whatsoever on him. In this state of the pleadings 
and the findings it is not possible to accept tlie contention of the learned Counsel for 
the appellant 3iat the plaintiffs did not base tlieir claims on the breach of the condi- 
tions of the contracts. This argument is in tlie teeth of the allegations made in the 
plaint, evidence adduced and tlie arguments advanced in tlie Courts below and the 
findings arrived at by them. While we concede that the plaint could have been 
better drafted and couched in a clearer language, we cannot accede to the contention 
that the plaints were solely based upon the fraud of the Manager in the course of his 
employment. We, therefore, hold that there were clear allegations in the, plaints 
that the defendant committed breach of tlie contracts in not complying with some 
of the conditions thereof and tliat the defendant understood those allegations in that 
light and traversed them. The suit claims, being ex contractu, were clearly governed 
by Article 115 of the First Schedule to tlie Limitation Act and not by Article 36 
thereof. 

If Article 115 applied, it is not disputed that the suits were within time. ' 

Even if the claim was solely based on- the fraud committed by the Manager 
during the course of his employment, we do not see how such a claim fell under 
Article 36 of the First Schedule to the Limitation Act. To attract Article ■'3 6, the 
misfeasance shall be independent of contract. The fraud of the Manager committed 
in the course of his employment is deemed to be a fraud of the principal, tliat is to 
say the Bank must be deemed to have permitted its manager to comrnitjthefljin 
violation of the terms of the contracts. While under the contracts the Bank wm 
nnder an obligation to give to the respondents good lockers ensuring safety and pro- 
tection against theft, it gave defective ones facilitating theft ; while under the con- 
tacts it should not permit access to the safe to persons other than those mentioned 
la the contracts, in violation of the terms thereof it gave access to its Manager and 
enabled him to commit tlieft. In either case the wrong Committed was not inde-’ 
pendent of the contract, but it directly arose out of the breach of the contract. In 
such circumstances Article 36 is out of place. The competition beUveen Article *l 15 
^d Article 120 to take its place need not be considered, for neither of those Articles 
ts the claim, as the suits are within 3 years, which is the shorter of tlie two periods 
u lunitation prescribed under the said two Articles.' -i ' l 

In this view it is not necessary to express our view on the question whether the 
contracts in question were of bailment. ' ' , ' ^ 

In the result, the appeals fail and are dismissed with costs. ,One hearing fee. 

V.K., ‘ , Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present: — ^K. N. Wanchoo, M. HroAVAxuLLAHj J.’ R. Mxjdholkar and 
S.M. SiKRI, JJ. 

Anda and others .. Appellants* 

\ ; V. 

The State of Rajastlian ' . . ' Respondent, ' 

Penal Code (A'Z,Fo/"1860), sections 34, 35, 38, 299 and 300 — Scope content and applicability of sections 

299 and 300 — Culpable homicide when turns into murder — Scope of sections 34, 35 and 38 — Clause Thirdly of 
section 300 read with section 34 — When attracted. 

The offence of culpable homicide vmder section 299 of the Penal Code (XLV of 1860) involves 
the doing of an act (which includes illegal omissions) (o) with the intention of causing death or (b) 
with the intention of causing such bodily injury as IS likely to cause death or (c) with the knowledge 
that the act IS likely to cause death. If death is caused in any of these three circumstances, 'the offence 
of culpable homicide is said to be committed The existence of the three circumstances (a), (b) and 
(e) distinguishes homicide which is culpable from homicides svhich are lesser offences or which, are 
excusable altogether. Intent and knowledge m the ingredients of the section postulate the existence of 
a positive mental attitude and this mental condition is the special mens rea necessary’ for the offence The 
guilty intention in the first two conditions contemplates the intended death of the person harmed cr 
the intentional causing of an injury likely to cause his death. The knowledge in the third condition 
contemplates knowledge of the likelihood of the death of the person. ' ' ' 

Murder is an aggravated form of culpable homicide. The existence of one of the four conditions 
mentioned in'scction 300 of the Penal Code turns culpable homicide into murder while the .yiscial 
exceptions in the same section reduce the offence of murder agam to culpable homicide not amounting 
to mUrdcr. ' , 

Under the first clause of section 300 culpable homicide is murder when the act by ivhich death is 
caused is done with the intention of causing death. This clause reproduces the first part of section 299 
An intentional killing is always muider unless it comes within one of the special exceptions in section 

300 in Which case it becomes culpable liomicide not amounting to murder. , , 

, Under the clause Secondly in section 300, putting aside the exceptionscontained therein, culpable 
homicide is again murder if the offender does the act with the intention of causing such bodily injury 
svhich he knows to belikely to cause the death ofthe person to ■whom harm is caused. This knowledge 
must be in relation to the person harmed and the offence IS murder even if the injury may 'not be 
generally fatal but , IS so only in his special .case, provided the knowledge existsin relation to the 
particular, person. If the element of knowledge be wanting the offence wouldnot.be murder bu* 
only eulpable homicide not amounting to murder or eyen h lesser offence. 

' I f * 1 * • ' 

The third clause of section 300 views the matter from a general standpomt. It speaks’of an in- 
tention to cause bodily injury which is sufficient in the ordmary course ofnature to cause death. The 
emphasis here is on the sufficiency of the injury in the ordinary course of nature to cause death. The 
sufficiency is the high probability of death m the ordmary way ofnature and svhen this exists and death 
ensues and' the causing of suc'h" injury IS intended the offence’ is murder. Sometimes the natoe of 
the iveapon used, sometimes the part of the body on which the injury is caused and sometimes both 
arc relevant. The determinant factor is the intentional injury which must be sufficient to cause death 
in the ordmary course of nature. Tne sufficiency of an intentional injury to cause death in the ordi- 
nary way ofnature is the gist of the clause irrespective of an intention to cause death. Here agam the 
exceptions may bring down the offence to culpable homicide not amounting to murder. 

The cloMX Fourthly comprehends generally the commission of imminently dangerous acts which 
must m all probability cause death or cause such bodily injury as is likely to cause death. When such 
am act is committed with the knowledge that death might be the probable result and without any 
excuse for incurrmg the risk of causing death or injury as islikely to cause death, the offence is murder. 
This clause, speaking generally, covers cases in which there is no intention to cause the death of any 
one in particular. ' 

9th March, 1965* , 
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The word ' act ’ in all the clauses of section 299 or 300 denotes not only a single act but also a 
stries of acts taken as a single act. When a number of persons participate in the commission of a 
criminal act the responsibility may be individual, that is to say, that each person may be guilty of 
different offence or all of them may be liable for the total result produced. This depends upon the 
intention and knowledge of the participants. The subject is then cos cred by sections 34, 35 and 38 
ofthe Penal Code. Sections 34 and 35 create responsibility for the total result. Section 38 creates 
indmduil responsibility only. Section 34 applies wlicrc there is a common intention and for a crimi- 
nal act done in furtherance of the common intention of al 1, cverj-one is equally responsible. Section 35 
requires the eicistence ofthe knowledge or intent in each accused before he can be heldliable ifknow- 
ledgeorintentisnecessary to make the act criminal. Thus if two persons beat a third and one intends 
to cause his death and the other to cause only grievous injurj- and there is no common intention, their 
offences wll be different. This would not be the case if the offence is committed with a common 
intention oreach accused possessed the neccssarj* intention or knowledge. Section 38 provides for 
different degrees of responsibility arising from tlic s-ame criminal act. 

In deciding whether a number of persons arc guilty of murder under clause ihirdlj of section 300 
readmth section 34 one must look for a common intention that is to say some prior concert and what 
that common intention is. It is ahsa'^-s a question off.ict .as to whether the .accused shared a particular 
kaowiedge or intent. It is not ncccssan,’ that there should be an appreciable p'assagc of time between 
theformation of the intent and the act for common intention may be formed at any time. Next one 
mastlook for the requisite ingredient that the injuries which were intended to be caused were sufScieht 
to cause death in the ordinary course of nature. Next it must be seen if the accused possessed the 
knowledge that the injuries they were intending to c.ausc were sufficient in the ordbaiy' course of 
nature to causa death. When these circumstances arc found and death is in fact caused by such injuries 
the resulting offence of each participant is murder. 

In the instant case the accused beat the deceased inside n house after dragging him there. The 
numbtr of injuries show that all the accused took p.ort. His arms and legs ircrc smashed and many 
btuisss and lacerated wounds were caused on his person. The injuries intended isxre cumulatively, 
though not individually, sufficient in the ordinary course of nature to cause death. The assault ivas 
thus murderous and i t raus t have been apparent to all t he assail ant s t hat the inj uries the j were inflicting 
ta furtherance ofthe common intention of all were sufficient in the ordinary course of nature to cause 
death which ts sufficient to bring the case under clause ofscction 300 read with section 34 of the 
Penal Code. In these circumstances it camiot be said that the offence committed by the accused was 
not murder but only culpable homicide not amounting to muruer. 


Appeal by Special Leave from the Judgment and Order, dated 12th April, 1963 
ofthe Rajasthan High Court in D.B. Criminal Appeal No. 458 of 1962. ‘ 

R. Prem, Senior Advocate (O.P. Rana, Advocate avith him), for Appellants. 

finj Bans Kishore and R. J^. Sachtlny, Advocates, for Respondent. 

The Judgment of tlie Court was delivered by : — 


^idayahtllah, J.— The Appellants, who are four in number, have been convicted 
“5 the Rajasthan High Court under section 302 read avith section 34 of the Indian 
®al Code and sentenced to imprisonment for life. Preadously they conaacted 
ong ^nth three others by the Sessions Judge, Merta, under section 302 but rea 
^ “ secUou 149 of the Code. On tlie acquittal of tlie others die change in die sec-: 
f,r° tnade. The appellants avere charged in the altamatiye and no quesUon 
Q ® charge arises. Special Leave avas granted to die appellants Jumted to 
|«^tionavhether section 302 read avith section 34 avas applicable to the facts ofthe 
At the hearing before us Ivli-. Prem claimed that under the l^ve 
302 the offence disclosed by die evidence did not ^ 

Indian Penal Code, avhile AL'. Brii Bans Kishore contended that the only point 
granted avas avhedier section 34, Indian Penal 9°de> g^s not 

[ S?' opinion, leave avas not granted on die latter point 

Sik ^ ail but on the question avhether the conviction for murder is 

calljte.^cident took place on 29tli June, 1961, at about 5 or ^-30 a.M. at a 

^Hmdas. OneBhermi, son of Girdharijatavas assaulted by a number ofp 
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and Tcceived' numerous injuries. He died as a result on the same day. Prosecution 
proved satisfactorily that Bherun and his father Girdhari were on inimical terms 
with the appellants and that certain criminal proceedings were going on between 
them. The prosecution further proved that Bherun had gone to Hmdas with a 
'Servant to attend to his fields there. He was on his way to the fields, when he 
passed the house of Bhagu (one of the original accused but since acquitted) and was 
caught hold of by Anda (appellant No. 1) and Roopla (appellant No. 2) and was 
•assaulted. They and the other accused dragged him inside tlie house and beat him 
severely. ' 'Bherun tried hard to avoid being dragged inside tlie house and clung 
desperately to the door jamb but Anda and Roopla struck him on his hands with 
•their sticks to make him release his hold. His cries attracted the neighbours and 
one of them Moda (P.W 8) attempted a rescue but was beaten off, ' The evidence, 
proving the presence and participation of these appellants in the assault has been 
concurrently accepted by the High Court and the Sessions Judge and the findings 
.on this part of the case must be considered as established. There can be no questior 
that the appellants were actuated by a common intention which must have been the 
result of a prior concert, regard being had to the time, and the place and the cir- 
cumstances of the visit of Bherun. Section 34, Indian Penal Code, as we shall shois 
presently, was thus rightly invoked and that aspect of the case furnishes no difficulty 
whatever. 

Bherun was examined by Mr. G, L. Sablok, Medical Officer-in-charge, Merta 
City Dispensary and he is witness No. 4 for the prosecution. Mr. Sablok found Bherun 
in great pain and sinking. He noted the injuries observed by him in his report 
(Eidiibit P-1) which he was able to verify more fully when'he performed the autopsy 
after Bherun’s death. His second report is Exhibit P-2. The tivo examinations 
revealed the existence of over thirty wounds and injuries. There were fiactures 6f 
•the right and left ulnas, second and third metacarpal bones of the right hand and 
second metacarpal bone of the left hand, compound fractures of the right tibia and 
right fibula, the tibia being fractured at two places and fracture of tlie left fibula. 
These fractures lay under large bruises and laeerated wounds. Mr. Sablok could 
specify nine such bruises in addition to multiple bruises running in different directions 
on the right buttock which he was unable to count. There were as many as sixteen 
lacerated wounds on the arms and legs and a hematoma on the right forehead and a 
big bruise on the middle of the chest. When Bherun was admitted in the hospital 
he was bleeding profusely from his injuries and the right tibia which was • fractured 
at two places was splintered and the broken .ends were protruding. At tlie site of 
otlier irijuries muscle tags were protruding out of the wounds. At tlie autopsy the 
lungs were pale and the heart empty which showed that enormous quantity of 
blood must have been lost. The opinion of Mr. Sablqk.on the cause of death was : 

“ Inmy opinion the cause of death isshockandsynocope due to multipleinjuries. ,* , 

^ •'- * * All these injuries collectively cah'be sufScient to cause death- in the 

ordinary course ofjiaturc. But individually no injury was sufficient m the ordinary course of nature 
to cause death. ” • ' , ' . . ' ‘ i 

iThc argument'of Mr. Prem is that the offence is not murder but culpable homicide 
not amounting to murder. He contends that this case cannot be brought under 
any of the clauses of section 300 which turn the lesser offence into murder. Mr, Brij 
Bans Kishdre says that clauses (1) and (3) of section 300 apply to this case. The 
question' thus is'what offence was committed ? ' , 

The offence of culpable homicide is defined by section 299. It reads 
“2991 Culpable Homicide— 

^Whoever causes, death by doing an act with the intention of causing death, or .with *he intention ^ 
Cauiingsuch " bodily injury as is likely to cause death, or with the knowledge that it is likely bysu 
act t6 cause deathV commits offence of culpable homicide. ” 

The offence involves the doing of an act (which term includes illegal omissions) 

(a) with the iiltention of causing death or (6) with the intention of causing sue 
bodily injury as is likely to cause death or (c) with the knowledge that the act 
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likely to cause death. If death is caused in any of these three circumstances, the 
offence of culpable homicide is said to be committed. The existence of the thred 
circumstances (a), {b) and (r) distinguishes homicide which is culpable from 
homicides which are lesser offences or which are excusable altogether. Intent and 
knowledge in tlie ingredients of the section postulate the existence of a positive mental 
attitude and this mental condition is the special msiis rea necessary for the offence; 
Tlie guilty intention in the first Uvo conditions contemplate the intended death 
of the person harmed or the intentional causing of an injury likely to cause his 
death. The knowledge in the third condition contemplates knowledge of the 
Eelihood of tlie dcatir of the person. 


Section 300 tells us when tire offence is murder and when it is culpable homicide 
not amounting to murder. Section 300 begins by setting out the circumstances 
when culpable homicide turns into murder which is punishable under section 302 
and the exceptions in the same section tell us when tlie offence is not murder but 
tylpable homicide not amounting to murder punishable under section 304. Murder 
is an aggravated form of culpable homicide. The existence of one of four conditions 
tarns culpable homicide into murder while the special exceptions reduce the offence 
of murder again to culpable homicide not amounting to murder. We are not 
concerned with the exceptions in tliis case and ive need not refer to them. We 
now refer to the circumstances which turn culpable homicide into murder. They 
read : 

"300. Muricr . — 


' Except in the cases hereinafter excepted culpable homicide is murder, if the act by which the 
death is caused is done with the intention of causing death, or — , 

t.i it is done with the intention of causing such bodily injury' as the offender knows to 

-likely to cause the death of the person to whom the harm is caused, or — 

. — ^Ifit is done with tlic intention of musing bodily injury to any person and the bodily 

>njur}' intended to be inflicted is sufScicnt in the ordinary’ course of nature to cause death, or— 

the penon committing tlic act knot's that it is so imminently dangerous that it must* 
“f Prol>abiUty, cause death, or such bodily injury as islikclv to muse death, and conunits such act 
to-t an^ excuse for incurring the risk of causing death or such injury’ as aforesaid 

the four clauses one by one we find that under the firsi: clause of section 300 
tylpablc homicide is murder when the act by which death is caused is done with the 
intention of causing death. This clause reproduces the first part of section sqg. 
An mtentional killing is ahvays murder unless it comes witliin one of the special 
®iceptions in section 300. If an e.xccption applies, it is culpable homicide not 
^oimting to murder. It is the presence of a special exception in a given c^e 
, the offence of murder to culpable liomicide not amounting o 
'taen the act by which deatli is caused is done with tlie intention of causing death. 

in section 300 mentions one special circumstance 
^ able homicide into murder. Putting aside die exceptions in aecuon 300 which 
iw^t" of murder to culp^Ic homicide not ““S 

^°"aicide is again murder if the offender does the act 
which he knoivs to be likely to 
& ^'Arm is caused. This knowlcge must be m 

Coni is murder even if tlie injury may not be 

pi y ^P"«Al case, provided the knowledge exists m 

but" n I clement of knowledge be wanting tlie offence w nffence 

« not amounting to murder or Vr^^^ : 

(6) appended to this clause very* clearly brings out the point. It reaos . 

coS'iifoK 
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' The third clause views the matter from a general .'standpoint. It speaks of 
an intention -to cause bodily injury which is sutRcient in the ordinary course of 
nature to. cause death. The emphasis here is on the sufficiency of the injury in 
the ordinary course of nature to cause death. The sufficiency is the high probability 
of death in the ordinary way of nature and when this exists and death ensues and 
the causing of such injury is intended, the offence is murder. Sometimes the 
nature of the weapon used, sometimes the part of the body on which the injury 
is caused, and sometimes both are relevant. , The determinant factor is the inten- 
tional injury which must be sufficient to cause death in the ordinary course of nature. 
If the intended injury cannot be said to be sufficient in the ordinary course of nature 
to cause death, that is to say, the probability of death is not so high, the offence 
does not fall within murder but within culpable homicide not amounting to murder 
or something less. The Illustration appended to the clause Thirdly reads : 

“ (c) A, intentionally gives ^ a sword-cut or club-wound sufficient to cause the death of a man 
in the ordinary course of nature ^ dies in consequence. Here A is guilty of murder, although he 
may not have intended to cause .^’s death. ” 

The sufficiency of an intentional injury to cause death in the ordinary way of nature 
is the gist 'of the clause irrespective of an intention to cause death. Here again, 
th'e' exceptions may bring down the offence to culpable homicide not amounting to 
murder. ■ ' . . ' . 

The clause Fourthly comprehends generally the commission of imminently dange- 
rous acts which must in all probability cause death or cause such bodily injury as 
is likely to 'cause death. When such an act is committed with the knowledge that 
death might be the probable result and without any excuse for incurring the risk of 
causing dfeath or injury as is likely to cause death, the offence is murder. This 
clause, speaking generally, covers cases in which there is no intention to cause the 
death of any one in particular. Illustration {d) appended to this clause reads ; 

“ (d) A without any excuse fires a loaded cannon into a crowd of persons and kills one of them. 
'A is guilty of murder, although he’may not have had a premediated design to kill any particular indi- 
vidual.” 

< • Now the word ‘ act ' in all the clauses of section 299 or section 300 denotes 
not only a single act but also a series of acts taken as a single act. When a number 
of persons participate in the commission of a criminal act the responsibility may be 
individual, that is to say, that each person may be guilty of a different offence or all 
of them may be liable for the total result produced. This depends on the intention 
and knowledge of the participants. The subject is then covered by sections 34, 35 
and 38 of the Code. They may be read at this stage : 

“ 34. Acts done by several persons in furtherance of common intention . — 

When a criminal act is don® by several persons, ia furtherance of the common intention of 
all, each of such persons is liable for that act in the same manner as if it were done by him alone. 

35 When such an act is criminal by reason of its being done with a criminal knowledge or intention . — 

When an act, which is criminal only by reason of its being done with a criminal knowledge or 
intention, is done by several persons, each of such persons who joins in the act with such knowledge or 
intention isliable for the act in the same manner as if the act were done by him alone with that know- 
ledge or intention. 

38. Persons concerned in criminal act may be guilty of different offences . — 

‘ Where several persons are engaged or concerned in the commission of a criminal act, they may 
by guilty of different offences by means of that act.” 

first two sections create responsibility for the total result. The third creates 
individual responsibility only. Section 34 applies where there is a common inten- 
tion and for a criminal act done in furtherance of the common intention of all, 
every one is equally responsible. Section 85 requires the existence of the knowledge 
or intent in each accused before he can be held liable if knowledge or intent is 
necessary to make the act criminal. Thus if two persons beat a third and one intends 
to cause his death and the other to cause only grievous iryury and there is no common 
intention, their offences will be different. This would not be the case if the offence 



is committed with a common intention or each accused possessed the necessary 
intention or knowledge. Section 38 provides for different degrees of r^ponsibility 
arising from the same criminal act. The Illustration biings out the point quite 
clearly. 

“ A attacks ^ under such circumstances of grave provocation that his killing of Z could be only 
ulpable homicide not amounting to murder. B having ill-will towards .^ and intending to kill him, 
nd not having been subject to the provocation, assists A in killing Z Here, though A and B are^botjj 
ngaged in causing Z’^ death, B is guilty of murder, and A is guilty only of cu'pable homicide. ” 

iVe may now apply these principles to the facts of the present case. In the present 
:ase the accused were oWiously present at the spot by previous arrangement. ^ 
The time and the place and the errand on which Bherun was engaged clearly show 
hat they intended to waylay and beat Bherun. This intent was obviously shared 
ind was the result of prior arrangement. The question is whether they can be 
jrought within any one of the three clauses of section 300. The injuries were not 
3n a vital part of the body and no weapon was used which can be described as 
ipecially dangerous. Only lathis were used. It cannot, therefore, be said safely 
that. there was an intention to cause the death of Bherun within the first clause of' 
section 300.' At the same time, it is obvious that his hands and legs were smashed 
md numerous bruises and lacerated wounds were caused. The number of injuries ’ 
shows that every one joined in beating him. It is also quite clear that the assailants 
limed at breaking his arms and legs. Looking at the injuries caused to Bherun j 
n furtlierance of the common intention of all it is clear that the injuries intended to’ 
pe^ caused were sufficient to cause his death in the ordinary course of nature even 
if it cannot be said that his death was intended. This is sufficient to bring the case 
ivithin Thirdly of section 300. 

Our attention was drawn to a decision of tlie Gujarat High Court reported 
in Oswal Danji Tejsi and others v. Stated. The accused there were convicted under ' 
iection 325 read ivith section 34, Indian Penal Code . In that case twenty-one 
injuries were caused on tlie person of the victim of which only two injuries, which 
were caused with an iron-ringed stick, were fatal. There were three accused and 
inly one such stick. The learned Judges observed : 

“ Having regard to the paucity of the number of fatal injuries, it could not be 

iroper to say that the three accused persons were necessarily actuated with an intention of causing 
death of Rana ”, 

It appears that the Assistant Government Pleader conceded that the common 
intention was not to commit murder and that the offence was culpable homicide 
not amounting to murder, which he said was the appropriate section to apply. 
The learned Judges did not agree but changed the conviction from section 325, ■ 
Indian Penal Code to section 326, Indian Penal Code. The statement of the 
learned .Judges which we- have quoted from tlieir judgment, ivith due respect, ^ 
is not adequate. * They seem to have considered the matter only from the view 
point of clause (1) of section 300. 

^Ve may refer to two cases of this Court. In Brij Bhukhan and others v. The 
State of Uttar Pradesh ^ tliere was no injury sufficient to cause death in the ordinary 
course of nature. It was, however, pointed out that it was open to the Court to 
look into the nature of the injuries and if they were cumulatively sufficient in the 
ordinary course of nature to cause death, clause Thirdly of section 300 was applic- 
able. We have considered the matter from tliis point of view. In Criminal Appeal 
No. 1 of 1957 {Chandgi and another v. The State of Punjab) decided on i4th March,' ' 
1957, there was one serious injury which was inflicted witlr a gandasi and had all 
but severed the arm of the victim from his body. This Court did hold the accused 
not guilty under section 302/34, Indian Penal Code, observing 

This injury may or may not be described as sufficient in the ordinary course of nature to cause . 
ocafc and curiously enough' when the Doctor was examined before the learned Sessions Judge no 


h A.I.R. 1961 Guj. 16. 
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questions were addressed to him in this behalf On the evidence as it stands it is impossible, for us to 
come to the conclusion that the common intention of the appellants was to murder the deceased. The 
only conclusion to which we can come on the record is that the common intention of the appel- 
lants m pursuing the deceased was to cause him grievous hurt 

The injury itself was not proved to be sufficient in the ordinary course of nature to 
cause death and, in our opinion, the case is distinguishable. 

No case can, of course, be an authority on facts. In the last case inference was 
drawn from facts, which were different. It is always a question of fact as to whether 
the accused shared a particular knowledge or intent. One must look for a common 
intention, that is to say, some prior concert and what that co mm on intention is. 
It is not necessary that there should be an appreciable passage of time between the 
formation of the intent and the act for common intention may be formed at any time. 
Next, one must look for the requisite ingredient that the injuries which were intended 
to,be caused were sufficient to cause death in the ordinary course of nature. Next 
we must see if the accused possessed the knowledge that the injuries they were 
intending to cause were sufficient in the ordinary course of nature to cause death. 
When these circumstances are foimd and death is, in fact, caused by injuries which 
are intended to be caused and which are sufficient in the ordinary course of nature 
to cause death the resultmg offence of each participant is murder. 


In this case the aeeused beat Bherun inside a house after dragging him there. 
The, number of injuries shows that all took part. His arms and legs were smashed 
and many bruises and lacerated woimds were caused on his person. The injuries 
iritended to be caused were sufficient in the ordinary course of nature to cause death. 
The assault' was thus murderous and it must have been apparent to all the assailants 
that the injuries they were inflicting in furtherance of the common intention 
o^^ -all were sufficient in the ordinary course of nature to cause death. In these 
circimstances it cannot be said that the offence was not murder but only culpable 
homicide not amounting to murder, 

! The appeal fails and is dismissed. 

V.K. Appeal dismissed. 
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Atffi Chandra Patitundi aiid anofficr ~ Respondents. 

West Bengal Premises Rent Control {Temporary Provisions') Act {XVII of 1950), section 13 (1) and (2)— 
Scope and construction — Sab-lease by tenant of first degree without consent of landlord and against the terms of the 
lease-^ub-lessee if can acquire rights mentioned in section 13 {2). 


Section 13 (1) of the West Bengal Premises Rent Control (Temporary Provisions) Act (XVII of 
1950) makesa distinction between the two classes of sub-tenancies, namely (i) sub-tenancy created by 
a tenant of the first degree and (ii) sub-tenancy created by a tenant inferior to the tenant of the first 
degree by which is meant a tenant holding immediately or mediately under a tenant of the first degree> 
So Jar as the second class of sub-tenancy is coacerned, the sub-section enacts that the sub-letting 
not be bindung upon tae U iJ ord or oa tae tenant of the superior degree unless each of them ht^ 
consented to the transaction of sub-lease. There is no express provision in section 13 (1) that a sub, 
lessee of the 1st class requires previous consent of the landlord or that in the absence of such consent 
the sub-lease shall not be binding upon the non-consenting landlord. Section, 3 (2) refers to both 
the classes of sub-leases and itates that if tns sub-lease has been made by a tenant of the first degree, 
the sub-lessee shall be deemed to be a tenant in respect of the premises demised to him if the tenancy 


* C-A.No. 125 of 1963. 
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of such tenant is lawfully determined under the provisions of 'West Bengal Premises Rent Control 
(Temporary Provbions) Act (XVII of 1950) otherwise than by \’irtue of a decree m a suit obtained by 
the landlord by reason of any of the grounds specified in clause (/i) of the proviso to section 12 (!)• 
In the case ofsecond class ofsub-leases also the sub-lessee wil 1 acquire the status of a tenant as mentioned 
in section 13 (2), but in this class ofsub-leases the rights of thetenant are conferred on the sub-lessee 
Only if the sub-lease is binding upon the landlord. In enacting section 13 (1) and (2) the Legislature 
has deliberately made a distinction betwccnthe two classes of sub-tenancies and provided that in the 
case of sub-lease of the first class thesub-lcssee wall acquire the status of the tenant in respect ofthe pre" 
mises demised, though the sub-lease is not binding upon the landlord according to the agreement of 
lease. The Legislature has further provided that in the case of sub-lease of the second class the sub- 
lessee will acquire the status of a tenant of the premises only if the sub-lease is binding upon the “land- 
lord ” as defined in section 13 (1). It follows that in the case of sub-letting by a tenant of the first 
degree no consent of the landlord to sub-letting is required as a condition precedent for acquisition by 
the sub-lessee ofthe tenant’s right but in the case of sub-letting by a tenant inferior to the tenant ofthe 
first degree the consent of the landlord and also of the tenant of the superior degree above him to th^ 
sub-letting is necessary if the sub-lessee isto acquire the rights of the tenant contemplated by section 
13 (2). Where therefore a tenant of the first degree sub-lets the premises, the sub-lessee wall be enti- 
tled to the rights mentioned insection 13 (2) even if the sub-letting ivas against the terms of the lease. 

Section 12 (1) (c) of the West Bengal Premises Rent Control (Temporary' Prowsions) Act (X\^II 
of 1950) saves the right of sub-tenants even in a case in which the landlord has brought a suit for eviction 
against the tenant under thatsection and the rights and obligations of sub-tenants is'ould be governed 
by the provisions of section 13. 

The argument that the provisions of section 13 (2) of the West Bengal Act XVII of 1950 should 
beconstruedinthelightofthelanguage of section 11 (3) of West Bengal Premises Rent Control (Tem- 
porary Provisions) Act (XXXVIII of 1948) is untenable. In enacting section 13 ofthe 1950 Act the 
Legislature has dehberatelyenlargedtheclass of sub-tenants tobc protected from eviction by theland- 
lords and the language of the section dealing with the sub-lessees has been deliberately clianged and 
proper effect and interpretation must be given to the language of the new section. 

Appeal by Special Leave from the Judgment and Decree dated 2nd June, 
1959 of the Calcutta High Court in Appeal from Appellate Decree No. 536 of 1954. 

iS. Murthy amd 5. P. Maheshwari, Advocates for Appellant. 

M. C. Chakraborlhy and R. Gopalahishnan, Advocates for Respondent 1. 

The Judgment of tlie Court tvas delivered by 

Ramaswami, J . — ^The sole question for determination in this appeal is tvhether 
respondent No. 1 Atul Chandra Patitundi, is protected from being evicted by die 
landlord from the premises No. 90-A, Harish Mukerjee Road situated in Bhatvani- 
pur, District 24-Parganas in view of the provisions enacted in section 13 (2) of the 
West Bengal Premises Rent Control (Temporary Pro\nsions) Act, 1950 CWest 
Bengal Act (XVII of 1950), hereinafter called die 1950 .Act. 

Some time before 1948, respondent No. 2 was inducted as a mondily tenant 
'bnder Rai Sahib Chandan Mai Inder Kumar, the predecessor-in-interest of the 
appellant. One of die conditions of the lease was that the tenant ■will not sub-let 
the premises or any portion thereof. As respondent No. 2 defaulted in the pa)'ment 
of rent the appellant made an application under section 14 of the Calcutta Rent 
Ordinance, 1946, for permission to sue him for einction. The application ivas 
granted by the Second Additional Rent Controller on lOtii September, 1948. 
On 1st December, 1948, the ^Vest Bengal Premises Rent Control (Temporaiy 
Provisions) Act, 1948 (West Bengal Act XXXVIII of 1948), hereinafter called the 
Act, came into force. On 15th September, 1949, the appellant Bled a Tide 
SuitNo. 171 of 1949 in die Court of die 1st Subordinate Judge, Alipore, 24-Parganas 
against respondent 2 for his eviction on the ground that die tenancy had been 
^tennined on account of default in payment of rent. INdiile die suit was pending, 

“e I950_ Act came into force on 31st March, 1950. The suit ivas eventually 
decreed in favour of the appellant on 25th February, 1951. The appellant took 

execution proceedings being. Tide Execution Case No. 39 of 1951 ofthe Court 
S C J— 23 
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of the First Sub-Judge, AHpore. The suit was resisted by respondent No. 1 who 
alleged that he had taken sub-tenancy from respondent No. 2. Respondent No. 1 also 
fhed Title Suit No 578 of 1951 in the Court of Fourth Munsif at Alipore impleading 
the appellant and respondent No. 2 and praying for a declaration that on the termi- 
nation of the tenancy of respondent No 2, respondent No. 1 became a direct tenant 
of the appellant under section 13 (2) of the 1950 Act and that he was not liable to 
be evicted in the execution case The suit was decreed in the Court of the Subordi- 
nate Judge and the decree was affirmed by the District Judge of 24-Parganas in 
Title Appeal No 157 of 1953. A Second Appeal was also dismissed by the Calcutta 
High Court on 2nd June, 1959. 

On behalf of the appellant the argument put forward was that the sub-lease 
granted by respondent No. 2 m favour of respondent No 1 was contrary to the 
agreement oflease and not binding upon the appellant. It was, therefore, submitted 

^ sub-lessee did not acquire the status of a tenant under section 13 (2) of the 
1950 Act and the sub-lessee could not be deemed to be holding directly under the 
appellant within^ the meaning of that sub-section The question at issue depends 
upon the proper interpretation of section 13 (2) of the 1950 Act which states : , ' 

f ti, Where any premises or any part thereof have been or has been sub-let by ‘ a tenant 

ot the hrst degree ’ or by ‘ a tenant inferior to a tenant of the first degree ’ , as defined in Explanation 
o sub-section (1), and the sub-lease is binding on the landlord of such last mentioned tenant, if the 
enancy of such tenant in eithercase is lawfully determined otherwise than by virtue of a decree in a 
sui obtained by the landlord by reason of any of the grounds specified m clause (A) of the proviso to 
sub-section (1) of section 12, the sub-lessee shall be deemed to be a tenant m respect of such premises 
or part, as the case may be, holding directly under thelandlord of the tenant whose tenancy has been 
ermined, on terms and conditions on which the sub-lesseewould have held under the tenant if the 
tenancy of the latter had not been so determined : 


tn Vif. o It shall be competent for the landlord, or any person deemed under this section 

rent holding directly under the landlord, to make an application to the Controller for fi-xing 

the re 1 ^ premisesor pactthereofin respect of which such person is so deemed to be a tenant and until 
lord i-u “y Controller on such application such person shall be liaole to pay to the land- 

tn thfl f ®^tne rent as was payable by him in respect of the premises or part thereof, as the pase may be, 
the re °“‘°t'e the tenancy of the tenant theiein had been determined . The Controller in fixing 
Sehed^i determine such rent at the rate which is beyond the limit fixed by paragraph (4) of! 

auie A The rent so fixed shall be deemed to be the standard rent fixed under section 9. ” 

Section 13 (1) is also relevant in this connection and it states i 

info r Notwithstanding anything contained in this -Act, or in any other law for the time being 
let to?’ ” ^ tenant inferior to the tenant of the first degree sub-lets m whole or in part the premises 
such s h? with theconsent of the landlord and of the tenant of a superior degree above him, 

u - ease shall not be binding on such non-consenting landlord, or on such noh-consenting tenant. 
Explanation — In this sub-section — 


(a) a tenant of the first degree ’ means a tenant who does not hold under any other tenant J 
or ^ 1° the tenant of the first degree ’ means a tenant holding immediately 

or mediately under a tenant of the first degree; , u / 

(c) landlord ’ means the landlord of a tenant of the first degree. ” 

It is manifest that section 13 (1) makes a distinction between the twef classes of sub- 
tenancies, namely, (1) sub-tenancy created by a tenant of the first degree, and (2) 
sub-tenancy created by “ a tenant inferior to the tenant of the first degree ” by 
which IS meai^ a tenant holding immediately or mediately under a tenant of the 
hrst degree. So far as the second class of sub-tenancy is concerned, the sub- 
section enacts that the sub-lettmg will not be binding upon the landlord or on the 
tenant ot the superior degi-ee unless each of them has consented to the transaction 
ot sub-lease. There is no express provision in section 13 (1) that a sub-lease of the 
hrst Class requires previous consent of the landlord or tliat in the absence of such 
1 g binding upon the non-consenting landlord, 

hoc n classes of sub-leases and states that if the sub-lease 

has been made by a tenant of the first degree, the Sub-lessee shall be deemed to be 
bivvMh premises demised to him if the tenancy of such tenant is 

a diriLn under tlie provisions of the Act otherwise than by virture of 

a decree m a suit obtained by the landlord by reasop of any of the grounds specified 
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in clause (h) of tlie proviso to sub-section (1) of section 12. In tlie case of second 
class of sub-leasesj i.c., sub-leases created by a tenant inferior to the tenant of the 
first degree also to the sub-lessee will acquire the status of a tenant as mentioned in 
the statute but in this class of sub-leases the rights of the tenant are conferred on 
the sub-lessee only if tire sub-lease is binding upon the landlord. In enacting 
section 13 (1) and (2) of tlie 1950 Act the Legislature has deliberately made a dis- 
tinction between the two classes of sub-tenancies and provided that in the case of 
sub-lease of the first class, namely, sub-leases created by a tenant of the first degree, 
the sub-lessee will acquire tlie status of the tenant in respect of the premises demised, 
though the sub-lease is not binding upon the landlord according to the agreement 
of lease. The Legislature has further provided tliat in the case of sub-lease of tlie 
second class the sub-lessee will acquire the status of a tenant of tlie premises only 
if the sub-lease is binding upon tlie “ landlord ” as defined in section 13 (1). It 
follows that in the case of sub-letting by a tenant of the first degree no consent of 
the landlord to sub-letting is required as a condition precedent for acquisition by 
the sub-lessee of the tenant’s right but in the case of sub-letting by a tenant inferior 
to the tenant of tlie first degree the consent of the landlord and also of the tenant 
of the superior degree above him to the sub-letting is necessary if the sub-lessee is 
to acquire the rights of the tenant contemplated by section 13 (2) . It was argued 
on behalf of the appellant tliat the clause “ and the sub-lease is binding on tlie 
landlord of such last mentioned tenant” in section 13 (2) governs both classes of 
tenancies, namely, sub-tenancies created by “ tenant of the first degree ” and also 
by “ a tenant inferior to tlie tenant of the first degi'fce ” as defined in section 13 (1). 
We do not consider that tliere is any justification for this argument. Having regard 
to .the grammatical structure and tile context of the clause it is obvious that it 
imposes a qualification only upon sub-tenancies of tlie second class. It was also 
submitted on behalf of the appellant that if a sub-lease is granted by the tenant of 
the first degree against tlie terms of the contract of lease the landlord is entitled 
under section 12 (1) (c) of the 1950 Act to bring a suit for eviction of the tenant 
and that in such a suit the tenant and the sub-lessees are both liable to be evicted 
from the premises in question. It was submitted, therefore, that the rights mentined 
m section 13 (2) are conferred upon the sub-lessee only in a case where sub-letting 
K not in violation of the agreement for lease. In our opinion, there is no substance 
in this argument. Section 12 (1) (c) states ; 

“ 12. (1) Notwithstanding anything to the contrary m any other Act or law, no order or 
decree for the recovery of possession of any piemises shall be made b/ any Court in favour of the 
landlord against a tenant, including a tenant whose lease has expired * 

Provided that nothing m the sub-section, shall apply to any suit or decree for such recovery of 
possession, — 


(c) against a tenant who has sub-let the whole or a major portion of the premises for more 
than seven consecutive months ; 

Provided that if a tenant who has sub-let a major portion of the premises agree to possess as a 
tenant the portion of the premises not sub-let on payment of rent fixed by the Gouit, the Court shall 
pass a decree for ejectment from only a portion of the premises sub-let and fix pioportionatcly fair 
rent for the portion kept in possession of such tenant, which portion shall thenceforth constitute pre- 
laiscs under elause (8) of section 2 and the rent so fixed shall be deemed standard rent fixed under 
I ction 9, and the rights and obligations of the sub-tenants of the portion from which the tenant 
ejected shall be the same as of sub-tenants under the provision of section 13 , ” 

It is manifest that section 12 (1) (c) saves the right of sub-tenants even in a case 
m which the landlord has brought a suit for eviction against the tenant under 
section 12 (1) (c) and the rights and obligations of sub-tenants, would be governed 
°y ^e provisions of section 13. Counsel on behalf of the appellant also referred 
to the provisions of section 11 (3) of tire 1948 Act which states : 

Sub 1 person to whom any premises or any pait theieofhave been or has been lawfully 

nil ' ^ tenant shall, where the interest of the tenant in such premises or part is lawfulK deter- 

by virtue of a decree or order obtained by the landlord on any of the grounds 

f ''iiied m clause (f) of the proviso to sub-section (1), be deemed to be a tenant in respect of such 
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premises, or part, as the case may be, holding directly unHer the landlord on the terms and conditions 
on which such person would have held under the tenant if the interest oi the tenant had not been so 
determined . • - ' 


It was pointed out that rights are conferred by the statute only upon sub-lessees 
to whom the premises have been “ lawfully ” sublet by a tenant It was contended 
that though the 1948 Act was repealed and substituted by the 1950 Act, the provi- 
sions of section 13 (2) of the latter Act have to be construed in the context of the 
language of section 11 (3) of the 1948 Act. We are unable to accept this argument 
as correct. It is manifest that in enacting section 13 of the 1950 Act the Legislature 
has deliberately enlarged the class of sub-tenants to be protected from eviction by 
the landlords and the language of the section dealing with the sub-lessees has been 
deliberately changed and proper effect and interpretation must be given to the 
language of the new section, 

Foi the reasons expressed, we hold that the suit of respondent No. 1 has been 
rightly decreed and this appeal must be dismissed with eosts. 

V.K. — ^ Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present : — ^P. B. GajendRagadkar, Chief Justice, Raghubar Dayal and 
V. Ramaswami, JJ. 

The State of Rajasthan and others . . Appellants*^ 

V. 

M/s. Harishanker Rajendrapal . . Respondent 

Rajasthan Minor Mineral Concession Rules (1955), Chapters IV (Rules 19 to 32) and V — Applicability of 
provisions of Chapter IV and thereby of rule 30 to grants of mining leases under Chapter V — Mining lease by auction 
from Government — Writ petition by lessee for direction to Goverment for renewal of lease for byears under rule 30 — 
Court directing renewal of lease for byears with option for a second renewal for equivalent period — Legality of order — 
Relief granted if in excess of what was prayed for. " ^ 

The provisions of Chapter IV, i.e., rules 19 to 32, of the Rajasthan Minor Mineral Concession 
Rules (1955) are applicable as far as possible to the grant of mining leases under Chapter V. Apart 
from the heading of Chapter IV being in general terms and so applicable to the grant of all mining 
leases by whatever process, a comparison of the provisions of rules inj Chapter IV and those in 
Chapter V shows that all the incidents of a grant of a mining lease contemplated and provided for in 
Chapter IV are not provided for by Chapter V This leads to the irresistible conclusion that matters 
not provided for by rules in Chapter V with regard to mining leases will be covered by the provisions 
relating to those matters in Chapter IV as these provisions deal with the essential incidents affecting 
grant of mining leases. 

Thus, the provisions of rules 19, 26, 27, 29, 30 and 32 by their very nature must apply to the leases 
granted under Chapter V as they are expressed in general terms and can apply to all mining leases. 
Rules 20 to 23 and 28 do not apply at all while rule 24 applies only partially and rule 31, m vieiv of the 
provisions of rules 33 and 3i, applies only with suitable modifications. Rule 25 usually applies only 
to application for grant of mining leases and not to grant of mining leases under Chapter V. 

Rule 30 deals with the period of the lease. This rule will apply to leases granted under Chapter V 
both because the rules under Chapter IV apply to such leases and because there is no corresponding 
rule in Chapter V . The word “ may ” in the mam provision of this rule must mean “ shall ” and, 
make the provision mandatory. Ifthc State Government had discretion to fix any period of the le-asc, 
the last portion of the mam provision of rule 30 which requires the fixing ofa period shorter than 5 
years only when the applicant desires it, would be redundant. The period of the lease can be shorter 
than five years only when the applicant desires and not when the Government desires. Government 
must fix the period ofthe lease at 5 years m the absence of any expression of desire by the applicant for 
taking the lease for a shorter period 


•G.A. No. 21 of 1963. 
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The word “ may ” in the proviso to rule 30 should also be cons trued as “ shall” so as to make it 
incumbent on the Government to extend the period of the lease if the lessee desires extension. 
Of course no question for the extension of the lease can arise if the lessee himself does not wish to 
have the lease for a further period. It is on account of this option existing in the lessee that the word 
“ may ” has been used in this context. The lessee has been given a further option to have the lease 
extended by another five years but such an option is to be respected only if he gives the guarantee 
referred to in the proviso to rule 30. 

The first extension as well as the second under the proviso to rule 30 has to be for five years. 
Government has no option in that regard as well. (Re.asons for this vietv , meaning of the expression 
“such extension ” in the proviso to rule 30 and the time when the term about option for second 
extension is to be settled between the parties discussed in the judgment) . 

When a lessee takes a mining lease at an auction for an initial period of three years it will amount 
to the lessee expressing a desire for havmg the lease for that period and it wll not be open for him to 
contend that the lease should first be extended for ttvo years to bring in it conformity with the main 
part of rule 30 before renewing the lease imdcr the proviso to rule 30. 

Where a lessee of a mining lease from the Government makes a prayer in a writ petition for a 
direction to the Go\ emment for the renewal, after the expiry' of the original period of the lease, for a 
period offiyearsunderruleSO and the High Court directs the Government to renew the lease for a 
period of 5 years from the expiry of the original lease with option to a further renewal, if so desired, by 
another 5 years subject to the conditions in the proviso to rule 30, it cannot be said that the High 
Court had given relief to thdessee in excess of what he had prayed for. Rule 30 itselfrequires exten. 
sionofthe leasewith optioninthe lesseeforobt aining another extension for an equivalent period. 
The above prayer therefore should be construed to include a prayer for an extension of 5 years with 
the necessary option. Even if the prayer was not so made the High Court would be competent 
to make the direction in accordance with the requirements ofthe proviso to rule 30. 

Appeal from the Judgment and Order dated 1st August, 1961 ofthe Rajastlian 
High Court in Civil Writ No. 86 of 1960. 

G. C. Kasliwal, Advocate-General for the State of Rajastlian and M. M. Tiwari, 
Senior Advocate {K. K. Jain and R. JV. Sachihej, Advocates, witli them) for Appel- 
lants. 

Ramesliwar Nath, S. N. Andley and P. L, Vohra, Advocates of Mis. Rajinder 
Narain G? Co., for Respondent. 

The Judgment of the Court was delivered by 

> Raghubar Dayal, J. — ^This appeal, on certificate granted by tlie Rajasthan 
High Court, raises the question of the applicability of tlie provisions of Chapter IV 
and thereby of rule 30 of the Rajasthan Minor Mineral Concession Rules, 1955, 
hereinafter called the Rules, to the grants of mining leases under tlie provisions 
of Chapter V of the Rules. 

The facts leading to this appeal are briefly these. The respondent obtained 
the mining lease for extracting sand-stone from tlie mines in certain area from the 
Government of Rajasthan in 1956.. The lease was granted as a result of auction. 
The period of the lease was from 1st April, 1956 to 3ist July, 1959. The respondent 
applied for extension of the period upto two years in view of tlie mandatory nature 
of the main provision of rule 30 and simultaneously also applied for tlie renewal 
of the lease for a furtlier period in accordance with the provisions of tlie proviso to rule 
30. The first prayer was refused and the State Government e.xtended the period 
of the lease at first by six months and later by another two montlis. The respondent 
hereafter filed a- writ petition under Article 226 of the Constitution in the High 
^ourt and prayed for issue of a writ of mandamus directing the striking down of the 
ofthe Government renewing the lease for 8 months and directing the State 
of Rajasthan further to extend the lease in the first instance for two years from 30th 
Joly, 1959' to bring it in conformity with the period of lease specified in rule 30 and 
to renew, after the expiry of such extended period, for a further period of 5 years 
under rule 30 of the Rules. The State of Rajasthan, appellant, contested tlie peti- 
^n on the ground that the provisions of Chapter IV of the Rules did not apply to the 
srnnt of mining leases by auction or tender provided for by Chapter V ofthe Rules 
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and that in any case the initial period short of 5 years must be deemed to have been 
at the desire of the respondent and that any further extension of the period of the 
lease under the proviso was in the discretion of the Government and, consequently, 
the respondent could not claim to have the period of the lease extended for a period 
of 5 years. 

The High Court held that the provisions of Chapter IV of the Rules were appli- 
cable as far as possible to the grant of mining leases by auction under Chapter V, 
that though the State Government had to give a lease for 5 years in view of rule 30, 
yet the shorter period of the lease in favour of the respondent must, in the circum- 
stances be deemed to have been at his request and that the respondent ivas entitled 
to an extension of tlie lease by a further period of 5 years in accordance with the.pro- 
visions of the proviso. It therefore directed the State Government to renew the 
lease for a period of 5 years from the expiry' of the original lease with option of further 
renewal, if so desired, by another period of 5 years subject to the conditions men- 
tioned in rule 30. It is against this order that this appeal has been filed. 

Tivo questions are raised for the appellant in this Court. The first is that the 
provisions of Chapter IV of the Rules do not govern the grant of mining leases by 
auction under the provisions of Chapter V of the Rules. The otlier is that the pro- 
viso to rule 30 gives discretion to the State Government to e.xtend the period of the 
lease for any period not exceeding 5 years and that it is not mandatory that the State 
Government must extend the lease by a period of 5 years as held by the High Court. 
We are of opinion that the High Court has come to a right conclusion on tliese 
two points. 

Section 5 of the Mines and Minerals (Regulation and Development) Act, 1948 
(LHI of 1948) empowered the Central Government to rriake Rules, by notifica- 
tion in the ofiicial Gazette, for regulatmg the grant of mining leases or for prohibit- 
ing the grant of such leases in respect of any mineral in any area. . In the exercise 
of its power the Central Government framed the Mineral Concession Rules, 1949, 
hereinafter referred to as the Central Rules. Clause (ii) of rule 3 of the Central 
Rules defined ‘ minor mineral ’ to mean ' building stone ’ etc., which admittedly 
included sand-stone. Rule 4 stated tliat the Rules would not apply to minor minerals 
the extraction of ivhich would be regulated by such Rules as the State GovernmenI 
might prescribe. The State of Rajasthan made the Rules in 1955 in the exercise 
of the powers conferred by rule 4 of the Central Rules. 

Chapter IV of the Rules deals with grant of mining leases and consists of rules 
19 to 32. Chapter V deals with grant of mming leases and royalty collection contract, 
by auction or by inviting tenders or by other methods and consists of rules 33 to 42. 
Apart from the heading of Chapter IV being in general terms and so applicable to the 
^ant of all mining leases by whatever process, a comparison of the provisions of rules 
in Chapter IV and those in Chapter. V shows that all the incidents of a grant of a 
mining lease contemplated and provided for in Chapter IV are not provided for 
by Chapter V. Tins leads to the irresistible conclusion that matters not provided 
for by rules in Chapter V witli regard to mimng leases will be covered by provisions 
relating to those matters in Chapter IV, as these provisions deal with the essential 
incidents affecting grant of mining leases. 

We may therefore go through the provisions of Chapter IV to have a compre- 
hensive vieiv of what the rules provide and to see whether all of them are such that the 
Le^lature could have intended their not applying to leases granted imder Chapter V 
or whether they, by their nature, can apply to leases granted under Chapter IV 
only. Rule 19 de^ with restrictions on grant of mining leases. There is no 
corresponding rule in Chapter V. It is inconceivable that the restrictions mentioned 
in rule 19 be not applicable to the grant, of mining leases by auction or tenderer 
any oilier method. The matters of substance are the contents of the lease the persons 
to whom the minerals about which leeises can be granted and not theprocedum to 
be followed in granting the lease. Chapter IV deals with the grant of mining 
leas^ on applications for such a grant. Chapter V mainly deals ivith grant oi 
mining leases by auction or by inviting tenders or by other methods. It is clear 
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that the procedure to be followed for die grant of leases is left to the discretion of the 
Government though, ordinarily, in die abscence of general or special order, the 
procedure laid down in Chapter IV is to be followed. Sub-rule (3) of rule 33 
provides diat leases by public auction or tender under sub-rule (1) shall be given only 
in such a case if the Government may, by general or special order, du-ect and ride 42 
gives discretion to Government to adopt any other method for leasing out minor 
mineral deposits in die interest of industry and development of the deposit. The 
restrictions laid down by rule 19 are that no mining lease is to be granted in respect 
of any minor mineral notified by Government in that behalf, that no mining lease 
for the notified mineral ivill be granted to a person unless he holds a valid certificate 
of approval and that no mining lease shall be granted to an individual person unless 
he be' a citizen of India except with the prior approval of Government. These 
restrictions are of a general nature and salutary in effect and the Legislature, in our 
view, could not have made them inapplicable to the grant of mining leases under 
the' rules in Chapter V. 

Rules 20 to 23 are applicable to applications for grant of mining leases. They 
mention the person to whom an application is to be made, the fee which is to accom- 
pany such application, what the application should contain and how priority 
is to be given if there be more than one application in respect of the same land. These 
rules cannot, by their nature, apply to tire grant of mining leases by auction or tender 
or by any other method. 

Rule 24 provides for the Register of Mining Leases. Most of the particulars to 
be noted in tlis Register relate to the grant of mining leases on application but some 
of the particulars could be entered with respect to the mining leases granted by follow- 
ing the other procedure and therefore its provisions can partially apply to tire mining 
leases granted under Chapter V, Rule 25 will also usually apply to applications only 
as 'in the case of granting a mining lease otherwise, the Government would have 
ordinarily already decided the area for which the lease is to be given. Rule 26 lays 
down a restriction on the lengtli and breadth of an ai-ea to be leased, but gives dis- 
cretion to the Government to relax the piovisions of the rule. This rule is of general 
application,'Subject to the descretion in the Government to relax its provisions and 
there is no reason why it would have been made inapplicable to mining leases granted 
under Chapter V. Rule 27 provides tliat the boundaries of the area covered by a 
mining lease shall run vertically do\vn below the surface towards the centre of the 
earth. Such a specification of the boundaries of the area is very essential in connec- 
tion with mining leases and the rule about it must apply to all mining leases granted 
under Chapter V, 

- Rule 28 deals witli deposit of security and applies to applicants for mining 
leases and not to those who are to get leases under Chapter V. There is a specific 
provision for security under rule 37 (iv), in Chapter V. 

' Rule 29 deals with transfer of mining leases and provides that a lessee with the 
previous sanction of the Government and subject to certain conditions could transfer 
his lease or any right or interest therein. There is no corresponding rule in Chapter V. 
This indicates that rule 29 will apply to the transfer of mining leases granted 
under Chapter V. There is no good reason why such a lessee be deprived of his 
right to transfer or be free from any restriction laid down in rule 29. Rule 30 deals 
with the period of lease and is the rule which is to be considered by us. 

; ' Rule 31 lays down the conditions subject to which the mining lease is granted. 
This rule has 24 clauses dealing witli various matters. It is clear from rule 41 in 
iChapter V dealing with the execution ' of lease that the' terms and conditions 
mentioned in rule 31 would-be included in thedease executed by the lessee to whom 
'a mining lease is granted undfer Chapter V. ' Of course rule 41 provides that sue i 
terms and conditions would be so modified as might be necessary by reason ot the 
provisions of rules 33 and 34. 


Sub-rule (2) of rule 33 provides that in cases of grant of mining leases by auction 
or by inviting tendeis, the annual dead-rent of tlie lease would be determined m t e 
auction or by tender as tlie case may be and may exceed tlie rate given in the beconct 



184 


fHE SUPREME COURt JOtlRNAL. 


Schedule to the Rules. Rule 34 deals with payment of royalty through the contractor 
for royalty collection. These provisions of rules 33 (2) and 34 would require modi- 
fication in conditions (3) and (4) of rule 31. 

It has been urged that the specific mention of rule 3 1 in rule 41 indicates that the 
other rules in Chapter IV are not applicable to the grant of mining leases under 
Chapter V. We do not agree and are of opinion that the specific mention of rule 31 is 
made in rule 41 in view of the fact that it was to apply with suitable modifications. 
Rules in Chapter IV which apply as they stand do require no specific mention for 
their applicability to the grant of mining leases under Chapter V: 

, Rule 32 deals with the currency of the lease and provides that the currency of the 
lease shall be from the date of communication to the party unless so otherwise stated, 
that, the lessee shall have no right to continue work or to accumulate stock on or 
after the date of termination of the lease however unless otherwise sanctioned by 
Government and that all accumulated stock and immovable property left in the lease- 
ed out area after the date of expiry of the lease shall be deemed to be Government 
property. The provisions of this rule are essential to define the currency of the mming 
lease granted under Chapter V and to the rights of the lessee and the State in regard 
to continuing the work after the date of termination of the lease or to the matter 
lying in the leased out area after the expiry of the lease. There is no corresponding 
rule m Chapter V. Rule 32 must be deemed to apply to the leases granted under 
Chapter V. 

It would thus appear that the provisions of rules 19, 26, 27, 29 and 32, by their 
nature, must apply to the leases granted .under Chapter V as they are expressed in 
general terms and can apply to all mining leases. If they were not intended to apply 
to mining leases granted under Chapter V, the Legislature , would have made an 
express provision about it and would have also made some suitable corresponding 
provisions for the leases granted under Chapter V. 

We are therefore of opinion that the contention that the rules under Chapter IV 
do not apply to mining leases granted under Chapter V is not sound and that the 
High Court rightly held that they do apply so far as applicable to 'mining leases 
granted under Chapter V. 

Rule 30 deals with the period of lease. This rule will apply to leases granted 
under Chapter V both because the rules under Chapter IV apply to such leases and 
because there is no corresponding rule in Chapter V. Reference has been made to 
rules 38 and 39 in Chapter V which deal with certain payments if the period of 
lease is not more than 1 year or is more than one year respectively. The fixing 
of the period of the lease is an essential term of the lease. Rule 32 in Chapter IV 
provides when the lease is to commence. ,The lease should also provide the time 
when it should termmate. That can be done either by setting down the actual date 
or by expressmg the period of the lease. Rules 38 and 39 provided for different 
matters. They apply when the period of the lease is already fixed under the terms 
of the lease and in accordance with the Rules. 

The next matter to be considered is' the construction of rule 30 which reads : 

“Period of lease. — A mining lease may be granted for a period of 5 years unless the applicant him- 
self desires a shorter period : 

Provided that the period may be extended by the Government for another period not cxcecdmg 
5 years with option to the lessee for renewal for another equivalentperiod,in case the lessee guarantees 
investments in machinery, equipments and the like, at least to the tune of 20 tunes the value of annual 
dead-rent ivithin 3 years from the grant of such extension. The value of the machinery, equipment and 
the like shall be determined by the Government. Where the lease is so renewed, the dead-rent and 
the surface rent shall be fixed by the Government within the limits given in the Second Schedule to 
these Rules, and shall in no case exceed twice the onginal dead rent and surface rent respectively, ano 
the royalty shall be charged at the rate in force at the time of renewal . ’’ 

It is urged for the appellant that the State Government has discretion to fix the initial 
period of the lease as well as to fix the period of the extension of the lease after the 
expiry of tlie initial period. The High Court did not agree with this submission of 
the State and, we think, rightly. 
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The word ‘ may ’ in the main provision of the rule must mean ‘ shall ’ and make 
the provision mandatory. This is obvious from the last portion of the provision. 
If the State Government had discretion to fix any period of the lease, the last portion 
of the provision would be redundant. The Government could fix die period of the 
lease at any period shorter than five years. But the provision requires the fixing of a 
period shorter than 5 years only when the applicant desires a shorter period. The 
period of the lease therefore can be shorter than five years only when the applicant 
desires an'd not when 'tire Government desires. Government must fix tire period 
of the lease at 5 years in the absence of any expression of desire by the applicant 
for taking tlie lease for a shorter period. 

The word ‘may’ in the proviso in regard to the extension of the period by Govern- 
ment should also be construed as ‘ shall so as to make it incumbent on Govern- 
ment to extend the period of the lease if the lessee desires extension. Of course no 
question for the extension of tlie lease can arise if the’ lessee himself does not wish 
to have lease for a further period. It is on account of this option existing in the 
lessee that the word ‘may’ has been used in this context. The lessee has been given a 
further option to have the lease extended by another five years but such an option 
is to be respected only if he gives the guarantee referred to in the proviso. If he is 
not prepared to give such a guarantee, he cannot exercise the option for the exten- 
sion of the lease and the lease must automatically expire at the end of the first 
extended period. 

The first extension has to be for five years. Government has no option in that 
regard as well. This appears from what is provided in connection with the option 
of the lessee -for a second extension. The second extension, at his option, is to be 
for a period equivalent to the period of the. first extension. The guarantee to be 
given is to the effect that the lessee would invest in machinery etc., at least to the 
tune of 20 times the value of the annual dead-rent within 3 years from the grant of 
such extension. There is no point in taking a guarantee to make certain invest- 
ments within -three years if the second extended period of the lease is of a shorter 
duration as it can be if Government has a discretion in granting e.xtension for a period 
shorter than 5 years. If the first e.vtension be for less than three years tlie second ex- 
tension cannot be for a longer period. If the expression ‘such extension’ refers to the 
extension on the exercise of the option of the lessee at the end of the first extension, it 
would be a preferable construction oftlie proviso to hold that the Government is 
bound to extend the period of the lease for five years at the expiry of the initial period 
of the lease and tliat the lessee will have the option for renewal of the lease for another 
five years in case he guarantees the requisite investment as mentioned in the pro- 
viso. Another way of looking at the provision — and a better way — is that the expres- 
sion ‘ such extension ’ refers to tlie first extension which the Government grants 
at the expiry of the initial ter m of the lease. This means that at the time of granting 
the firsf extension the lessee has to choose whether he should also ask for the option 
for a second extension. The option would then be an integral part of the agreement 
about the first extension. This is also indicated from the language of the proviso 
linking the period of extension with the option for renewal of the lease for an equiva- 
lent period. If no option as such is given at the time and is not a term of the lease, 
&e lessee may not be able to ask for a second e.xtension at the end of the first extended 
period of the lease. When he secures the exfercise of such an option as a term of the 
lease, he has to guarantee that within the first three years of the extended period of 
the lease he will make the heavydn vestment mentioned in tlie proviso with the resul- 
tant confidence that he will have undisturbed lessee rights for a period of 10 years 
from the expiry of the initial term of .the lease. Whichever construction be put, 
with respect to the time when die' term ‘about option h to be settled between die 
parties it must follow that the period of the first extension must be five years and 
not less. 


We-are'further of opinion that die High Court is right in holdmg that the respon- 
dent’s taking t he lease for a period upto31st July, 1959 must amount to his expressing 
a desire for Lving a lease for that period.- - If he did not so d^ire, he need not • 
bid and taken the lease for the period for which it was to be given by.auction„iS. ' 
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,, fit has been argued for the State that the High Court granted relief to the respon- 
dent, in excess of what he had prayed, inasmuch as the High Court had directed the 
Government to renew the respondent’s first lease for a period of 5 years with option 
to furfher renewal if so desired, Tor another period of 5 years subject to the condition 
mentioned in rule 30 when the respondent had not prayed for any direction with 
respect to the option for a second extension of the lease. The contention is not 
sound. , , The relief claimed after the expiry of the period of the first lease, which, 
according to the respondent, was also to be extended by two years, reads ; 

' ' “and then, after the expiry of the period of five years theleasebe renewed for a period of five years 
under rule 30 of Rajasthan Minor Mineral Concession Rules, 1955 ” ' 

The renewal was to be under rule 30. Rule 30 itself requires extension of the 
lease with option in the lessee for obtaining another extension for an equivalent 
pCTiod. This option must be a term of the lease and therefore must be incorporated 
in the lease at the time when the first extension is granted. The prayer therefore 
should be deemed to include a prayer for an extension of 5 years with the necessary 
option. Even if the prayer was not so made, the High Court was competent to 
make, the direction in accordance with the requirements of the proviso to rule 30. 
The, direction for renewal is, in our view, in full accordance with what the proviso 
requires. , , 

, i The result is that the appeal fails and is dismissed with costs. 

V.K. Appeal dismissed. 

. THE SUPREME COURT OF INDIA. 

, ' , . (Civil Appellate Jurisdiction.) 

Present : — K. K. Sarkar, J. R. Mudholkar and R. S. Baghawat, JJ. 
South Asia Industries Private,' Ltd. . . Appellant* 


. .".r J. 0. < , . -r 

S. Sarup Singh and others . . . Respondents. 

‘ DelhiRentControl Act (LIX of \^bZ),seclton\A{\)^ Proviso paragraph (b) — Appbcatton for eviction on 
the ground oftendnl assigmr'g the premises without consent of landlord — Tenant {Company) going into liquidation — 
Eviction order — If could be made against the assignee. 

' By majority, (Afui/AoKar, J, holding contra) — Under paragraph (4) of proviso to section 14 (1) of 
Delhi Rent Control Act, 1958,' assignment of the premises by the tenant is a ground of eviction of 
both ^,be" assigning tenant and the assignee, and m the event of an assignment without the consent m 
writing of the landlord, the Controller has jurisdiction to make an order for possession not only against 
the assigning tenant and but also against the assignee. Though the assigning tenant — a company- 
had gone into liquidation and ceased to be a party to the proceedings an order for eviction could be 

'made 'against the assignee. 

1 , The consent contemplated by section 14 (1) proviso, paragraph (4) is a direct consent to the 
contemplated assignment to the particular assignee. 

"Appeal by .Special' Leave from the Judgment and Order dated 10th May,' 
1963 :of 'the Punjab HighlCourt (Circuit Bench) at Delhi in S.A.O. No. 40-D of 
,1963: ' 1 

■ I , .CiB. Agarwala, Senior Advocate (B. R. L. Iyengar, P. N. Chaddha, S. K. Mehta and 
iv.lL. Mete,' Advocates, -^vith him), for Appellant. , 

’ ' 'S. T. 'Desai, Senior Advocate {Gopal Singh, Advocate foT-Harbans Singh, Advocate, 
with liim), for Respondents 1 and 2. ' ~ • r • 

'j ^Gurcharan Singh, Advocate and Gopal Singh, Advocate for, Harbans Singh, Advo- 
cate, for Respondents ^3 to 5. ' ' , r 

The Court delivered the following judgments : •' 

.!( Sarkar, J . — ^The respondents are the owners of certain premises in Gonnati'ght 
■jCircus in New. Delhi, which were let out to Allen Berry ,& Co. (Calcutta), Ltd. 


.♦G.Ai No. 149 of 1965. ■ > • . 


19th April, 1965i-’ 
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Sometime in 1959 Allen Berry & Go., transferred the lease to the appellant and 
put die latter in possession. Alleging that die transfer had been made ivithout 
their consent, the respondents made an application under clause (6) of the proviso 
to sub-section (1) of section 14 of the Delhi Rent Control Act, 1958, to the Controller 
appointed under it against Allen Berry & Co. and the appellant for an order for 
recovery of possession of the premises from them. W^de the application was 
pending, Allen Berry & Go. ivent into liquidation and was in due course dissolved 
and its name was, tiiereupon, struck off from the records of the proceeding. The 
Controller later heard the application and made an order in favour of the respondents 
for recovery of possession of the premises from the appellant also. An appeal by 
the appellant to the Rent Control Tribunal under the Act against this order was 
dismissed. The appellant then moved the High Court of Punjab for setting aside 
the order of Ihe Tribunal, but tliere also it was unsuccessful. It has now come to 
this Court in furtlier appeal. 

It ^vas contended that the order for recovery of possession made against the 
appellant after Allen Berry & Go., had ceased to be a party to the proceedings, was 
incompetent. This contention was based on an interpretation of the terms of sub- 
section (1) of section 14, material part of wjiich is set out below : 

Section 14. — (1) Notwithstanding anything to the contrary' in any other law or contract, no order 
or decree for the recovery of possession of any premises shall be made by any Court or Controller 
in fa\our of the landlord agamst a tenant ; 

Provided that the Controller may, on an application made to him in the prescribed manner 
make an order for the recovery of possession of the premises on one or more of the following grounds, 
only, namely : — 

w , 

(6) that the tenant has, on or after the 9th day of June, 1952, _ sub-let, assigned or othersvisc 
parted with the possession of the whole or any part of the premises without obtaining the consent in 
■writing of the landlord. 

The contention ofthe appellant was put in this way ; The first part of sub-section 
(1) of section 14 puts a complete ban on recovery of possession from all tenants. 
The proviso to it is only an excepting clause and it lifts that ban in the circumstances 
mentioned in it. It follows that the pro-viso, though it does not expressly mention 
tenants, permits orders for recovery' of possession against them alone. The tenant in 
clause {b) of the proviso means only the tenant sought to be evicted under the proviso 
such tenant ha\'ing also to be by the express terms ofthe clause, a tenant who has 
assigned his te nancy. This follows from the use of the article “ the ” before the word 
“ tenant ” there. Therefore the only person against whom an order for recovery 
of possession can be made rmder clause (b) of the proviso to sub-section (1) of section 
14 is the tenant yvho has assigned his tenancy. No such order can, hence, he made 
against the person to whom tire tenancy has been assigned. As the appellant was 
such a person, no order for eviction could be made against it. I yvish to observe 
at once that if this contention is correct — ^yvhich I do not think it is — tlien the order 
could never be made against the appellant and the fact that Allen Berry & Co. 
ceased to be a'party to the proceedings made no difference in this regard. 

The argmnent of the appellant is really based on the article “ the ” prefixed 
to the word “tenant” in clause (b) of the proviso. It is said that the article clearly 
uidicates that tlie only person against whom an order for ejectment can be made 
under clause (&) is the tenant who assigns or sub-lets or parts with possession of the* 
^ancy -syithout the landlord’s consent. I am unable to accept this argument. 

' ■‘■ne prowo expressly states that an order for ejectment can be made “ on one or 
?°re ofthe following grounds” and then sets out the grounds in the different clauses 
toat follow, one of ^\hich is clause (6) with which wc arc concerned. The clauses, 
toerefore, set out the "circumstances in which the operative part of the proviso is set 

motion, that is, the circumstances in which an order for recovery of possession 
be made. If this is so, as I think it is, the clauses cotdd not have been intended 
: jj^^^uate the person against whom an order for recovery of possession cotild be 
purpose was entirely different. I am not suggesting that an order 
j of possession against the assigning tenant cannot be made. All that 

y IS that the clauses do not intend to indicate the persons against whom an order 
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for 'recovery of possession can be made and so it cannot be argued that the order 
cannot be made-against any other person. > 

' ,, 'No\V,the article “ the ” appears to ine to have been used to show that the tenant 
aisighing must ‘be 'the tenant of the landlord 'seekmg eviction. So read, tlie 'effect 
of the proviso in clause (l>) is that a landlord can recover possession if /its tenant has 
assigned,' sub-let or transferred possession without his consent. This would be the 
natural' reading of the provision and would carry out tlie intention of the Act. If 
tills is riot' the correct reading of the provision, the situation -would be anomalous'. 
AsThe woid " tenant ” includes by virtue of its definition in section 2 (1), a sub- 
teriant;'it would at least be arguable that clau'se (b) authorised a superior landlord 
to recover possession when the sub-tenarit assigned without his consent. That 
could not possibly have been intended for the intermediate tenant would then have 
Ibk his tenancy for no f^ult of his. - Therefore, I think the article “ the ” was used 
only to emphazize that the tenant assigning must be the tenant of the landlord 
seekmg eviction. ! The article “ the "edoes .not, in my opinion, lead inevitably to 
tlie conclusion that the only persomagainst'whom an order for recovery of possessidn' 
can beonade on 'the ground mentioned in clause (b) is the tenant assigning or sub- 
lettmg or parting with possession of his tenancy, without the landlord’s consent. 


" I think there are good reasons why it must be held that the Act contemplated 
orders for recovery of possession also against persons other than a tenant who has 
assigned or sub-let without the landlord’s consent. The offending tenant must ofo 
course go forj, as,I-_ha.ve said,' he is the immediate tenant of the landlord desiring 
to recover possession and if he remains he would b e entitled to possession and the 
landlord cannot recover possession. But this does not mean that tlie order may not 
also direct the removal from possess! on of others along with the immediate tenant 
when there is one. The' reason for this view I will presently state. If I am right 
in what I have said, it will follow that in a case like the present where the tenant 
becomes V extinct without fleaving any successor on whom the tenancy devolves, 
an order can be made against a person who took an assignment of the lease from the 
tenant before it became extinct, . 


* It is trite saying that the object of interpreting a statute is to ascertain the inten- 
tioii of the Legislature' enacting it. When I enquire about the intention behind 
this'st'atute, 1 fihd that far from lending any'mpport to the appellant’s contention 
it tends' quite the other way.' ‘First, I observe that the object of the first part of 
sublsectibn ^1) of section 14 is to' ban all 'recovery of possession of tenanted premises 
by a lari’dlord arid'that of the prb-viso is to lift’ that ban in specified cases. The obiect 
of the proviso is then to eiiable the landlord to recover possession in any of the 
spefcified 'cases ' ' Assume that the present is a case where the landlord became entitled 
to 'recover "possession under' clause (6) of the proviso; clearly then the statute 
intended IheTandlord to recover '.possession. It would be our duty to give effect 
to that iriteritioii, unless the' language used made it plainly impossible. I have, 
earlier said tha't 'the language used does not compel th e view that the only person , 
against whom an order for recovery of possession can be made is the tenant assigning 
or- sub-letting without the landlord’s consent. That^ being so, orders against all 
“persons in' occupation” must have Tieen” contemplated so that the landlord might 
withouffufther'trouble'recover pdsse'ssion. Further I find it impossible to hold 
that thd language used -'indicates an intention that when a right has accrued to a 
landlord'to recover. p'bssession, that fight' would be taken away from him ,when the 
tenant as'signmg has become extinct withoutdeav'mg a successor, an event which is , 
only accidental a'nd' certainly ‘fare. 'A Court* would be fully justified m holding 
that in such^a case' it was intended that 'ah' order for recoverj'-'of possession can be 
made rigaintt'-ihe assignee alone for that would enable the object of the statute ^vhich 
ws’io enkble th'e'landlofd to recover possession, to be achieved. An interpretation 
which defe'ats the 'object’ of a 'statute is”, of courfo', not permissible. 

V_.Then, looking gt' section .18 of the Act I find that it clearly contemplates an 
order'foi reedvety , of 'possession imder pectidn 14 against a sub-tenant. It -says, . 
an order. for. eric'tion In respect, bf^any premises ,is made under section 14 i 
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against a tenant but not against a snb-ieiiant referred to in-; section 17”j then an .tlie 
circumstances 'mentioned, tlie sub-tenant 'shall be deemed to become a direct tenant 
under the landlord. This section plainly implies -tliat.an order for recovery uf 
possession against a sub-tenant is contemplated by clause, /6) of tlie, proviso to sub- 
section (1) of section 14. The appellant’s argument' to tlie contrary cannot be 
sustained against the clear implication of the Act. Tf section 14 contemplates 
an 'eviction order against a sub-tenant, it must equally contemplate such an order 
against assignees of tenants, for tlie section makes .no distinction betivecn sub- 
tenants and assignees for the purpose of making such orders. • ■ ' • ] ' .i'.ji;;' 

I am not unmindful of the fact that where an order for recovery of po^ses^idh 
of any premises is made under section 14 against a tenant assigning or sub-letting 
witliout the landlord’s consent,' that order would under section 25 of the Act be 
binduig on all persons in occupation of the premises except those who have' irideperi- 
dent title to diem. This section does not however' feay ‘‘-that ah Order for recovery 
of possession against an assignee of a lessee 'cannot'be'made.* It would pot, therefpf e' 
support an aigument that it was not intended that an order for recovery of pdssessio'ii 
could be made under section 14 against an, assignee dr 'a sub-teharit/ - Oh die.bther 
hand, it seenis to me diat to an -application under clahse (6) of the; proviso to sub- 
section (1) of section 14 an assignee or sub-tenant, -as tlie case -may be, should beia 
proper party. Under tiiis provision an ejectment order can be made only when 
tlie assignment or sub-letting was without tlie consent of the landlord. If it was 
witii such consent, tiie assignee or the sub-tenant would be protected by the Act. 
An assignee or a sub-tenant is, therefore, interested in showing that tiiere ivas tlie 
requisite consent. They should hence be entitled to be made parties to;the proceed- 
ings. Otherwise, if under section 25 an eviction order obtained against the direct 
tenant is binding on them, tiiey would be liable to be condemned without.a hearing.' 
It is no argument against this view that tlie direct tenant ivould protect tiiem, 
for they cannot be made to depend on him for the protection of tiieir rights. The 
direct tenant may be negligent or incompetent in his'defence ; he may even collude 
witii the landlord or he may just not botlier. If tlie assignee or tlie sub-tenant' is’ 
thus entitled to be heard to oppose the order for eviction, tiiat would be another 
reason for saying that an order for eviction could be made against them also ; if 
they could oppose the making of the order, it would be unnatural -to say tiiat the 
order could not be made against them. In what, I have said in this paragraph, 

I do not wish to be understood as holding tiiat in view of .section 25 an order for 
eviction against a tenant is in fact binding on his assignee or sub-tenant. ,Such 
a deebion is not necessary for tins case. I wbh, hmvevcr, to point out that if section 
25 does not make the ejectment order so binding, the appellant cannot resort to it 
for any assistance. ; 

, I have now dealt witii tlie first argument in support of the appeal and I find 
tt unacceptable. The other argument was that tlie' order for recovery of possession 
was unwarranted as in fact there had been a consent, of the respondents 'to the 
assignment in favour of the appellant. It is said that the consent ivas’ given by a 
clause m the lease under which Allen Berry & Co. held which reads as follows , 

“ That wlxencver such an interpretation would be necessary in order to give the fullest scope and 
ctiict legally possible to any covenant or contract herein contained, the expression ‘ The Lessor 
toeiiibefore used shall include his heirs, executoK, administrators and assigns and the expression 
Lh Lessee' hereiiiberore used shall include their representatives and assigns.”- 

t ana unable to accept this contention also. • i, 

, ^ notice that the lease gave no express right to the lessee to assign with or without 

we consent of tlie lessor. The lessee no doubt had that right under tlie Transfer 
? ^’■°P^rty Act. It may be that under the clause the lessee’s assignee' ivould 'be 
eluded in the expression “ lessee ” as used in the lease ; that is the entire effect of 
e clause. But this would be so whether the lessor had consented to’ tlie assign- 
Therefore, this clause does not lead to the conclusion that the lessor 
ak to the assignment. It is of no assistance in-the present'caser^tiham 

0 uiclmed to the view that the consent contemplated by section 14 (1), proviso (b) 
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Is a direct consent to a contemplated assignment to a particular assignee : ' see 
Regional Properties, Ltd. v. Frankenschwerth^. Clearly the clause in the case relied 
upon could not be a consent of this kind. This point, therefore, also fails. 

For these reasons I would dismiss the appeal with costs. 

Mudholkar, J . — In this appeal by certificate granted by the Punjab High Comt 
an unusual question arises for consideration. That question is whether an appli- 
cation made under section 14 (1) {b) of the Delhi Rent ControLAct, 1958, by a 
landlord of a building in Delhi against a tenant who happens to be a company 
incorporated under the Indian Companies Act, cannot be proceeded with and 
granted on the ground that before the making of any order thereon by the Rent 
Controller the Company is dissolved and is struck off the record of the case. 
According to the appellant who claims to be an assignee from the original tenant, 
that is, the Company, such an application cannot be proceeded ^vith and granted 
while according to the respondent-landlord the fact that the company is dissolved 
makes no difference. 

The facts which are not in dispute and which have been stated in the judgment 
of Bachawat, J., need not be recapitulated because what I have already said is 
sufficient to enable me to deal with the point. 

The relevant part of section 14 (1)' reads thus : 

“ Notwithstanding anything to the contrary contained in any other law or contract no order or 
decree for the recovery of possession ofany premises shall be made by any Court or Controller m fas our 
of the landlord against a tenant ; 

Provided that the Controller may, on an application made to him m the prescribed manner, 
make an order for the recovery of possession of the premises on one or more of the following grounds 
only, namely ; — ‘ 

* ' * ' * « ♦ « He 

(4) .that the tenant has, on or after the 9th day of June, 1952, sub-let, assigned or othenvise 
parted with the possession of the whole or any part of the premises ivithout obtaining the consent 
in writing of the landlord ; ’ ' ' ’ 

* *.* « « u 

It is not necessary to refer to clause (a) or to the several clauses following 
clause (6) in this sub-section or to any of the sub-sections of section 14. Looking 
at sub-section (1) what we find is that it enacts a bar to the making of an order 
or decree for the recovery of possession of any premises by any Court or the Controller 
against a tenant. In other words the jurisdiction of a civil Court or even of the Rent 
Controller to make an order of eviction against the tenant is taken away. The 
proviso, however, lifts the ban against eviction in certain circumstances one of which 
is that set out in clause {b). 'Wffiat is important to bear in mind is that sub-section 
(1) is intended to protect the possession of the tenant A proviso to a section or a 
sub-section is subservient to the main provision. It would, therefore, follow that 
the ban against the eviction is lifted only with respect to the possession of the tenant 
and not of any other person. In so far as persons other than the tenant who may 
be in possession of the premises Which pertain to the tenancy is concerned, the 
matter is dealt with by section 25 and we can leave that out at any rate for the 
present. Another thing to be noticed about section 14 is that though under section 
2 (1) (k) of the Act the word “ tenant ” includes several other persons in addition 
to the one wdth whom there was a contract that expression must be regarded as 
relating to the same individual in the entire section or at least in sub-section (1) 
of section 14 wherever it occurs Thus, if in the first part of sub-section (1) of section 
14 “ tenant ” is regarded as meaning an “ assignee ” of the tenant then it would 
have to be given the same meaning in clause (b) of sub-section (1) -of section 14. 
That is to say that if there is a sub-letting or a further assignment or any other kind 
of parting with possession by an assignee of the original tenant (the assignment by 
the original tenant havmg been accepted or acquiesced in by the landlord) such 
1 ^ 
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assignee can be evicted by the landlord if the action of the assignee of the kind 
mentioned was taken by him without his written consent. - • > • 

Now, since sub-section (I) is a bar to tlic jurisdiction of the Rent .Controller 
to make an order or decree for recovery of possession against a tenant it must 
necessarily follow that the tenant must be a party to a proceeding before him right 
up to the date of die making of the decree or order. Thus, if the tenant dies during 
me pendency of the proceedings and his legal representative is not substituted on 
the record in his place, the proceeding will abate against him and die Rent Controller 
will have no jurisdiction to make an order in favour of the landlord. That is to 
say, the proviso will not be available to the landlord no matter what the tenant 
had done if the records of the proceeding became defective because neither the 
^nant nor his legal representative was any longer a party to those proceedings.' 
The reason for this is that the ground upon which die landlord’s application' is 
h^ed can be availed of for lifting the ban on the eviction by die Rent Controller 
of the tenant alone. Unless an order is obtained against die tenant there would 
be no occasion for pressing in aid the provisions of section 25 of the Act. ' Where 
during the pendency of the proceedings before the Rent Controller the tenant dies 
or makes an assignment of whatever interest he may still have left in the demised 
premises no difficulty would arise because his legal representative or assignee could 
be brought on record in his place. But, it must be admitted, that an anomalous 
position results tvhere the tenant happening to be a company is dissolved during 
the pendency of the proceedings and can, therefore, be not represented by any 
person. The Act does not contemplate this position nor even does the Code of .Civil 
Procedure and so we have it that the defect in the record resulting from the dissolu- 
tion of a company cannot be removed at all. The result, however, of this i^ 'that 
the jurisdiction of the Conti'oller to proceed with the application of the landlord 
and therefore to make eventually an order or decree entitling tire landlord to 
recover possession from tlie tenant ceases to be exercisable. Apparently tliis curiou^ 
position arises because of a lacuna in the law. Such a lacuna cannot be removed 
by the Coui ts without assuming the power to legislate — which obviously is beyond 
the competence of any Court. The duty of Courts is merely to administer the 
law as they find it. The only way for remedying the defect is for the Legislature 
to step in and amend the law. 

The result of what has happened in this case is that the right which the land- 
lord possessed to evict the now defunct company from the premises tlirough the 
intervention of the Rent Controller because tire company had assigned tire demisfil 
premises to another without his consent can no longer be availed of by him. The 
assignee, who is the appellant before us, can therefore continue to be in possession 
of ffie premises even though he may have been liable to be evicted with the aid 
of section 25 had the company not been dissolved in the meanwhile. Whetlier the 
landlord has now a right under the general law to evict the appellant is not a matter 
upon which I would express an opinion because it does not strictly arise at this stage. 
For these reasons I would allow the appeal, set aside tlie orders of the Courts below 
and dismiss the application of the respondent-landlord under section 14 (1) (b) 
of the Act, In the particular circumstances of tire case I would direct that costs 
tlrroughout shall be borne by the parties as incurred. 

Bachawat, J . — Originally one Amar Sarup owned the land and building at 
plot No. 5, Block ‘M’ Connaught Circus, New Delhi. By a lease dated 1st March, 
1956, _ Amar Sarup leased the property to Allen Berry & Co. (Calcutta) Ltdl 
(hereinafter referred to as the tenant) for a pei'iod of five yars on a monthly rent of 
Rs. 297. Sometime thereafter, Amar Sarup transferred the proerty to tire respondents. 

In or about May, 1959, the tenant assigned tlie tenancy rights, and parted with posses 
sion of the whole of tlie premises to the appellant. On 6th October, 1959, the res- 
pondents filed an application before the Rent Conti'oller, Delhi, praying for eviction 
of tlie tenant and the appellant. The tenant, a limited company, had gone into 
voluntary liquidation on 26th September, 1959, and it was filially wound up and 
dissolved on 29th October, 1960. On its dissolution, the tepant ceased to exist, and by ^ 
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order of the Rent Controller, its name was strutk off from the array of parties in the 
pending application. By an order dated 10th October, 1962, the Rent Controller 
passed an order of eviction against the appellant An appeal by the appellant-to the 
Rent Control Tribunal, Delhi, was dismissed on 23rdjanuaiy, 1963, and 'a Second 
Appeal to the Punjab High Court was dismissed bn 10th May, 1963. A Letters Patent 
Appealfrom the order dated lOthJifay,' 1963, was dismissed on 11th December, 1963* 
on the ground that the appeal was hot maintainable, and an appieal to this Court 
from the last order was dismissed on 18th January, 1963. The appellant* has now 
preferred this appeal from the order dated lOth May, 1963 by Special Leave granted 
by this Court. ' . 

The respondents-landlords instituted the proceedings for eviction of the tenant 
and its assignee relying on the provisions of section 14 (l)_of the Delhi Rent Control 
Act, 1958 (LIX of 1958) the relevant portion of which is as follows : 

“ 14 (1) Notwithstanding anything to' the contrary contained in' any other law or contract 

noorderordecreefortherecoveryofpossessfortofanyprennsesshallbemadeby any Court or Con- 
troller in favour of the landlord against a tenant,: - ' , - 

' Provided that the Controller may, on an application made to him in the prescribed manner, 
make an order for the recovery of possession of the premises on one or more of the follotving grounds, 
namely : — ' , 

♦ ♦ * Kt « , # , 

f 

(b) that the tenant has, on or after the 9th day of June, 1962 sub-let, assigned or otherwise 
parted with the possession of the whole or any part of the premises without obtaining the consent in 
writing of the landlord ; ” • - 

The case of the landlords is that “ the tenant has assigned the 

whole of the premises without obtaining the consent in writing of the , landlord ”, 
and, therefore, the - Controller had Jurisdiction to make an order, for possession. 
The tenant is forbidden by section ,16 (3) (b) of the Act to make the assignment, for 
contravention of section 16 (3) (b) he is punishable with fine under section 48 (2), 
and the assignment is a’ ground for eviction under section 14 (1), proviso, paragraph 
(i), and so, the landlords submit that the Controller had jurisdiction to make the 
order for possession against the tenant and its assignee, and on the dissolution of the 
tenant, against the assignee alone. ' ^ - 

Counsel for the appellant contended that tlie Controller had no jurisdiction 
to make the order for possession in the -absence of the original tenant. I cannot 
accept this submission. ' Both the tenant and the assignee .were properly parties 
to the proceedings for possession, and if the tenant-company had not been dissolved, 
the Controller would have been competent to make the order for possession. The 
tenant has since,.been dissolved and ceased to exist, no one can be substituted in 
its place, and I do not see why the proceedings cannot now continue against the 
assignee alone. Paragraph {b) of the proviso to section 14(1) evidently contemplates 
proceedings for possession agamst both the tenant and the assignee, who as a result 
of the assignment has been put in possession of the premises. Counsel Tor the 
appellant made the alternative submission that paragraph (6) contemplates an 
assignment by the tenant against whom' the order for eviction is made, and as the 
appellant was the assignee and not the assignor, tliere was no giound for its eviction 
under paragraph (b). It is true that other paragraphs of tlie proviso contemplate 
the eviction of the tenant on the ground of some act on the part of the tenant against 
whom the proceedmgfor possession is brought) but under paragraph (b), the assign- 
ment is a ground of eviction of both tlie assigning tenant and the assignee, and in 
the event of an assignment without the consent in writing of the landlord, the 
Controller has jurisdiction to make an order for possession not only against the 
assigning tenant but also against the assignee. 

Counsel for the appellant next referred us to clause 7 of the lease, which is in 
these terms : 

“T.iat, whanavar such an interpretation would be necessary in order to give tlie fullest scope and 
effect legally possible to any covenant or contract licrcin contained, tlie c\prCEsion ‘ The Lessor, 
hereinbefore used shall include his heirs, executors, administrators and assigns and thc.c\prcssion 
‘ The Lessee' hereinbefore vised shall include their representatives and assigns, ” 
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Counsel for the appellant submitted that by clause 7 of the lease, the landlords have 
given their consent in writing to the assignment. I cannot accept this submission, 
-li ^ writing within the meaning of paragraph {b) of the proviso to section 

H {1} may be citlicr general or special, but no such consent was given by clause 7. 
Iheeilect of clause 7 is that the assignee of the lease enjoj"? the benefits and is subject 
to the burden of the covenants in the lease, but the clause docs not amount to Consent 
hy the landlord to an assignment either expressly oi* by necessary implication.* 
he assi^ment to the appellant was without the consent in writing of the respon- 
eats. The Controller rightly passed the order for possession of the premises. ' 

Counsel for the appellant contended that the contractual term of tlie lease not 
avmg expired on 6tli October,' 1959, the proceeding before the Controller was not 
namtamablc. We indicated in the course of tlic argument that this contention 
e aving been raised in the Courts below, we arc not inclined to allow the appellant 
0 raise It here for the first time. 

In the result, tlic appeal is dismissed with costs. 

Order of the Court. — In accordance with the opinion of , the majority, 
6 appeal is dismissed with costs. The appellant will have a month’s time from to - 
ay to vacate the premises. 

, — : Appeal dismissed. 
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If the first iiifoririation report is given hy tlie accused to a pol ice officer and amounts to a confes, 
sional statement, proof of the confession is prohibited by section 25 of the Evidence Act. The confes- 
sion includes not only the admission of the offence but all other admissions of incriminating facts 
related to the offence contained In the confessional statement. No part of the confessional statement 
is receivable m evidence ereept to the extent th.attheban of section 25 is lifted by section 27. Save 
and except the formal part identifying the accused as the maker of the report, no part of the con- 
fessional first information report could be tendered in evidence. 

The entire evidence against the accused namely, the discovery' of the dead body of the victim 
and of the weapon used from the place wlicre it was concealed in consequence of the information, is 
not sufficient to convict the accused under section 302, Indian Penal Code. 

Appeal by Special Leave from the Judgment and Order dated 9th November, 
1964 of the Patna High Court in Criminal Appeal No. 200 of 1964 and Death 
Reference No. 9 of 1964. 

K. K. Jain, Advocate (at State expense), for Appellant. 

S. P. Varma and R. jV. Sachthey, Advocates, for Respondent. 

The Judgment of tlie Court was delivered by 

Bachawat, J . — ^The appellant was charged under section 302 of the Indian 
Penal Code, for murdering his aunt, Ratni, her daughter, Chamin, her son-in-law, 
Somra and Diiu, son of Somra. He was convicted and sentenced to death by the 
Judicial Commissioner of Chotanagpur. The High Court of Patna accept the 
Death Reference, confirmed tlie conviction and sentence and dismissed the appeal 
preferred by the appellant. The appellant now appeals to this Court by Special 
Leave. 

The prosecution case is tliat on 11th August, 1963. between 7 A.M. and 8 A.M. 
the appellant murdered Somra in a foresthnown as Dungijharan Hills and later 
i ^ ^ 
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Chamin in Kesari Garha field and then Ratni and Dilu in the house of Ratni at 
village Jamotli, 

' ' The first information of the ofiences was lodged by the appellant himself at 
police station Palkot on 1 1th August, 1963 at 3-15 P.M. The information was reduced 
to writing by the officer-in-charge, Sub-Inspector H. P. Choudhury, and the appel- 
lant affixed his left thumb-impression on the report. The Sub-Inspector immedi- 
ately took cognisance of the offence, and arrested the appellant. The next day, the 
Sub-Inspector in the company of the appellant went to the house of Ratni, where 
the appellant pointed out the dead bodies of Ratni and Dilu and also a place in the 
orchard of Ratni covered with bushes and grass, where he had concealed a tangi. 
The appellant then took the Sub-Inspector and witnesses to Kasiari Garha Khet 
and pointed out the dead body of Chamin lying in a ditch covered with .ghunghu. 
The appellant then took the Sub-Inspector and the witnesses to Dungijharan Hills, 
where he pointed out the dead body of Somra -lying in the slope of the hills ^ to the 
north. The Sub-Inspector also recovered from the appellant’s house a cbadar 
stained with human'blood. The evidence of P.W. 6 shows that the appellant had 
gone to the forest on the morning of 11th August, 1963. ' 

The medical evidence discloses incised wounds on all the dead bodies. -The 
injuries were caused by a sharp-cutting weapon sueh as a tangi. All the four persons 
were brutally murdered. 

There is no eye-witness to the murders. The principal evidence against the 
appellant consists of the first infoimiation report, which contains a full confession of 
guilt by the appellant. If this report is excluded, the other evidence on the record 
is insufficient to convict the appellant The prmcipal question in the appeal is 
whether the statement or any portion of it is admissible in evidence. 

The first information report reads as follows: 

“ Mv name is Aghmi Nagesia (1) My father’s name is Lodhi Nagesia. I am a resident of 
Lotwa, Tola Jamtoh, Thana Palkot, District Ranchi To-day, Sunday, date not known, at about 
3 p.M I having come to the P S. make statement before you the S I. of Pplice (2) that on account 
of my Banma (aunt) Mussammat having given away her property to her daughter and son-m-law 
quarrels and troubles have been occurring among us. My Barima has no son and she is a widow. 
Hence on her death we shall be owners ofher lands and properties and daughter and son-m-lawoi 
Banmashall haie noriglit tothem. She lives separatefrom us,and livesm herhouse with her 
daughter and son-in-law and I live with my brother separately in my house Our lands are separate 
from the time of our father (3) To-day in the morning at about 7 — 8 a m I had gone with a tangi 10 
Duni Jharan Pahar to cut shrubs for fencing. I foUnd Somra sitting alone there who was grazing 
cattle there , (41 Seeing him I got enraged and dealt him a tangi blow on the filli (calf) off’®*'* 
whereby he toppled down on the ground Thereupon I dealt him several Chheo (blows) on the hea 
and the face, with the result that he became speechless and died At that time there was ntme near 
about on that Pahar. (5) Thereafter I came to the Kesari Garu field where Somra’s wife Ohaniin 
was weeding out grass in the field (6) I struck her also all of a sudden on the head with the sai 
langt whereby she dropped down on the ground and died then and there (7) Thereafter ^ ^ 
her to an adjoining field and laid her m a ditch to the north of it and covered her body with 
(Pala kc Ghhata) so that people might not see her. There was no person then at that place a 
(8) Thereafter I armed with that tangi went to the house of my Barima to kill her When f tea 
there, I found that she was sitting near the hearth which was burning (9) Reaching there a ^ 
sudden I began to strike her on the head with tangi whereupon she dropped down dead at tna ^ 
place. (10) Near her was Somra’s son aged about 3-4 years (11) I also struck hun with tn s- 
He also fell down and died (12) I finished the line of my Barima so that no one could take sii< 
her properties (13) I hid the fsngi m thejAari of my Barima’s house (14) Later on I narra 
occurrence to my chacha (father’s brother) Lerha that I killed the aforesaid four this 

After sometime (15) I started for the P S to lodge information and reaehmg the P S , 
statement before you (16) My Banma had all along been quarrelling like a Murukh (loolish v j 

and being vexed, I did so (17) All the dead bodies and the tangi would be lying m those . j 
can 'point them out, (18) This is my statement. I got it read over to me and finding tt cor > 
affixed my left thumb-impression. ” 

^We have divided the statement into 18 parts. Parts 1, 15 and 18 show diat 
the appellant tvent to tlie police station to make the report. Parts 2 and 16 sii 
his 'motiye for the murders. Parts 3, 5, 8 and 10 disclose the movements a 
opportunities of the appellant before the murders. Part 8 also discloses his intcnti • 
Parts 4, 6, 9 and 1 1 disclose that the appellant killed the four persons. Fart 
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discloses the killing and the motive. Parts 7, 13 and 17 disclose concealment of 
a dead body and a tangi and his ability to point out places where the dead bodies 
and.the iangi were lying. Part 14 discloses the previous confession by the appellant. 
Broadly speaking, the High Court admitted in evidence parts 1, 2, 3, 5, 7, 8, 10, 13, 
15, 16, 17 and 18. 

,On behalf of tlie appellant, it is contended that the entire statement is a con- 
fession made to n police officer and is not provable against tire appellant, having 
regard to section 25 of the Indian Evidence Act, 1872. On behalf of the respondent, 
it is contended that section 25 protects only those portions of tire statement which 
disclose the killings by the appellant and tlie rest of the statement is not protected by 
section 25. 

Section 25 of the Evidence Act is one of the provisions of law dealing with con- 
fessions made by an accused. The law relating to confessions is to be found generally 
in sections 24 to 30 of the Evidence Act and sections 162 and 164 of the Code of 
Criminal Procedure, 1898. Sections 17 to 31 of tire Evidence Act are to be found 
under the heading " Admissions ”. Confession is a species of admission, and. is dealt 
witlr in sections 24 to 30. A confession or an admission is evidence against the maker 
of it, unless its admissibility is excluded by some provision of law. Sectiofi 24 
excludes confessions caused by certain inducements, threats and promises. Section 
25 provides ; “ No confession made to a police officer, shall be proved as against 
a person accused of an offence”. The terms of section 25 are imperative. A con- 
fession made to a police officer under any circumstances is not admissible in evidence 
against the accused. It covers a confession made when he was free and not in 
police custody, as also a confession made before any investigation has begun. The 
expression “ accused of any offence ” covers a person accused of an offence at the 
trial whether or not he was accused of the offence when he made the confession'. 
Section 26 prohibits proof against any person of a confession made by him in the 
custody of a police officer, unless it is made in the immediate presence of a Magistrate. 
The partial ban imposed by section 26 relates to a confession made to a person 
other than a police officer. Section 26 does not qualify the absolute ban imposed 
by section 25 on a confession made to a police officer. Section 27 is in the form of 
a proviso, and partially lifts the ban imposed by sections 24, 25 and 26. It provides 
that when any fact is deposed to .as discovered in consequence of information received 
from a person accused- of any offence, in tlie custody of a police officer, so much of 
such information, whether it amounts to a confession or not, as relates distinctly 
to the fact thereby discovered, may be proved. Section 162 of tlie Code of Criminal 
Procedure forbids the use of any statement made by any person to a police officer 
in the course of an investigation for any purpose at any enquiry or trial in respect 
of the offence under investigation, save as mentioned in the proviso and in cases 
fallmg under sub-section (2), and it specifically provides that nothing in it shall be 
deemed to affect die provisions of section 27 of the Evidence Act. The words of 
section 162 are wide enough to include a confession made to a police officer in the 
course of an investigation. A statement or confession made in the course of an 
investigation may be recorded by a Magistrate under section 164 of the Code of 
Criminal Procedure subject to the safeguards imposed by tlie section. Thus, except 
as provided by section 27 the Evidence Act, a confession by an accused to a police 
officer is absolutely protected under section 25 of tlie Evidence Act, and if it is made 
in the course of an investigation, it is also protected by section 162 of the Code of 
Criminal, Procedure, and a confession to any other person made by him while in 
the custody of a police officer is protected by section 26, unless it is made in the 
immediate presence of a Magistrate. These provisions seem to proceed upon the 
view that confessions made by an accused to a police officer or made by him while 
he is in the custody of a police officer are not to be trusted, and should not be used 
ih evidence against him. They are based upon grounds of public policy, and the 
fullest effect should be given to them. 

Section 154 of the Code of Criminal Procedure, provides for the recording of 
the first information. The information report as such is not substantive evidence. ’ 
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It may be used to corroborate the mformant under section 157 of the Evidence 
Act or to contradict him under section 145 of the Act, if the informant is called as a 
witness. If the first information is given ’ by the aceused himself, the fact of his 
giving the information is admissible against him as evidence of his conduct under 
section 8 of the Evidence Act. If the information is a non-confessional statement^ 
it is admissible against the accused as an admission under section 21 of the Evidence 
Act andis relevant, see Faddi v. The State of Madhya Pradesh^, explaining Maisar Alt v. 
State of’U.P.^ and Dal Singh v. King Emperor^. But a confessional first information 
report to a, police officer cannpt be used against the accused in view of section 25 of 
the Evidence^ Act. , - ' . ^ ‘ , 

The Indian Evidence Act does not define “ confession ”. For a long time, the 
Courts m India adopted the definition of “ confession ” given in Article 22 of 
Stephen’s Digest of the Law of Evidence. According to that definition, a confession 
is an admission made at any time by a person charged with crime, stating or suggest- 
ing the inference that he committed that crime. This definition was discarded by 
the Judicial Committee in Pakala Jdarayanaswami v. The King Emperor^. - Lord 
Atkin observed : ' ’ 

' no statement, that contaihs self-exculpatory matter can amount to con- 

fessi6n, if the exculpatory statement is of some fact which if true would negative the offence alleged to 
be confessed Moreover, a confession must either admit m terms the offence, or at any rate substan- 
tially all the facts which constitute the offence An admission of a gravely incriminating fact, even a 
conclusively incriminating fact, is not of itself a confession, e g , an admission that the accused is the 
owner of and was in recent possession of the knife or revolver which caused a death with no explanation 
of any other man’s possession ” , . f , ‘ 

These observations received the approval of this Court iii Pdlvinder Kaur v. The 
State of' Punjab^. In State of U P. v. Deonian Upadhyaya^, Shah, J., referred to a 
confession- as a statement made by a person stating or' suggesting the inference that 
he has committed 'a crime. ' , - ' . ■ 

' ' Shortly put, a confession may be -defined as an admission of- the offence by a 
person charged with the offence. A statement which contains self-exculpatory 
matter cannot amount to a confession, if the exculpatory statement is of some fact 
which,' if true, would negative the offence alleged to be confessed. If an 'admission' 
of an accused is to be used against him, the whole of it should be tendered ' in 
evidence, and if part of the admission is exculpa'tory and part inculpatory, the 
prosecution is not at' liberty to use in evidence the inculpatory part only. See 
Hanumant v. State of U.P. and Palvinder Kaur v. The State of Punjab ®. The accused 
is’ entitled to insist that the entire admission including the exculpatory, part must be 
tendered in evidence. .But this principle is of no assistance to the accused where 
no part of his statement is self-exculpatory, and the prosecution intends to, use tlie 
whole of the statement against the accused. 

' ' Now, a confession may consist of several parts and may reveal not only the 
actual commission of the crime but also the 'motive, the preparation, the opportunity, 
the" provocation, the weapons used, the intention, the concealment of the weapon 
arid the subsequent conduct of the accused. If. the confession is tainted the taint 
attaches to each part of it. It is riot permissible in law to separate one part and to 
admit it in evidence as a non-confessional statement. Each part discloses some 
incriminating fact, i e , some fact which by itself or along with other admitted or 
proved facts suggests the inference that the accused committed the crime, and though 
each part taken singly may not amount to a confession, each 'of them being part 
of a confessional statement partakes of the character of a confession,' If a statement 
contains an admission of an offence, not only that admission but also every other 
admission of an incriminating fact contained in the statement is part of the confession. 
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If proof of the confession is excluded by any provision of law such as section 24, 
section 25 and section 26 of the Evidence Act, the entire confessional statement in 
all its parts including the admissions of minor incriminating facts must also be 
excluded, unless proof of it is permitted by some other section such as section 27 of 
the Evidence Act. Little substance and content would be left in sections 24, 25 and 
26 if proof of admissions of incriminating facts in a confessional statement is per- 
mitted. ' ’ ' ' ‘ 


Sometimes, a single sentence in a statement may not amount to a confession 
at all. Take a case of a person charged under section 304-A of the Indian Penal 
Code and a statement made by him to a police officer that : 

“ I was drunk ; I was driving a car at a speed of 80 miles per hour ; I could see A on the road at 
a distance of 80 yards ; I did not blow the horn ; I made no attempt to stop the car ; tJic car knocked 
down ” 

No single sentence in this statement amounts to a confession, but the statement read 
as a whole amounts to a confession of an offence under section 304-A of the Indian 
Penal Code, and it %vould not be permissible to admit in evidence each sentence 
separately as a non-confcssional statement. .Again, take a case where a single 
sentence in a statement amounts to an admission of an offence. A states 
“ I struck B with a langi and hurt him.” In consequence of the injury B 
died. A committed an offence and is chargeable under various sections of the 
Indian Penal Code. Unless he brings his case within one of the recognised 
exceptions, his statement amounts to an admission of an offence, but the other parts 
of the statement such as tlie motive, the preparation, the absence of provocation, 
concealment of the weapon and the subsequent conduct, all throw light .upon the. 
gravity of the offence and the intention and kno\vIedgc of the accused, and-negatives 
the right of private defence, accident and other possible defences. Each and every, 
admission of an incriminating fact contained in the confessional statement is part 
of the confession. 


If the confession is caused by an inducement, threat or promise as contemplated 
by section 24 of the Evidence Act, the whole of the confession is excluded by section^ 
24. Proof of not only tlie admission of tlie offence but also the admission of every 
other incriminating fact such as the motive, the preparation and the subsequent 
conduct is excluded by section 24. To hold that the proof of the admission ,of other 
incriminating facts is not barred by section 24 is to rob the section of its practical' 
utility and content. It may be suggested that the bar of section 24 does not apply' 
to the other admissions, laut tliough receivable in evidence, they are' of no weight,^ 
as they were caused by inducement, threat or promise. According to this suggestion,'': 
die other admissions are relevant, but are of no value. 'But we think 'that 'on ja' 
plain construction of section 24, proof of all tlie admissions of incriminating facts' 
contained in a confessional statement is excluded by tlie section. Similarly, sections' 
25 and 26 bar not only proof of admissions of an offence by an accused to a police 
officer or made by him while in the custody of a police officer but also admissions 
conWed hi the confessional statement of all incriminating facts related to tlie 
offence. ^ 


' Adittle reflection will show tliat tlie expression " confession ” in sections 2^4'^'toj 
30 refers, to the confessional statement as a whole 'mcluding not only the admissions,^ 
of the offence but also all other admissions of incriminating facts related to the offence,^ 
Section 27 partially lifts the ban impokd by sections 24, 25 and 26 in respect q^so, 
tauch of the information wlietlier it amounts to a confession or not, as relates distinctly 
to the fact discovered in consequence of the information, if the other conditions^ of 
the section are "satisfied. Section '27 distinctly contemplates that an infoimation 
leading to a discovery may be a part of the confession of the accused and tlius fall 
within the purview of sections 24, 25 and 26. Section 27 thus shows that a con- 
fessional statement admitting the offence may contain additional information as 
part of the confession. ' Again, section 30 permits the Court to. take, into consider 
ation against a co-accused a confession of another accused affectmg not only-lumseU 
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but the other co-accused. Section 30 thus shows that matters affecting other 
persons may form part of the confession. 

If the first information report is given by the accused to a police officer and 
amounts to a confessional statement, proof of the confession is prohibited by section 
25. The confession includes not only the admission of the offence but all other 
admissions of incriminating facts related to the offence contained in the confessional 
statement. No part of the confessional statement is receivable in evidence except 
to the extent that the ban of section 25 is lifted by section 27. 

Our attention is not drawn to any decision of this Court or of the Privy Council 
on the question whether apart from section 27, a confessional first information 
report given by an accused is receivable in evidence against him. Decisions of 
the High Courts on this point are hopelessly conflicting. They contain all shades 
of opinion ranging from total exclusion of the confession to total inclusion of all 
admissions of incriminating facts except the actual commission of the crime. In 
Harji v. Emperor'^ and Noor Muhammad v. Emperor", the Lahore High Court held that 
the entire confessional first information report was inadmissible in evidence. 
In Emperor v. Harman Kisha^, the Bombay High Court held that the entire confes- 
sional report dealing with events on the night of the offence was hit by section 25, 
and it could not be said that portions of it dealing with the motive and the opportu- 
nity were not parts of the confession. In King Emperor v. Kommoju Brahman^ the 
Patna High Court held that no part of the confessional first information report 
was receivable in evidence, the entire report formed a single connected story and 
no part of it had any meaning or significance except in relation to the whole, and 
it would be wrong to extract parts of the statement and treat them as relevant. 
This case was followed in Adi Moola Padayachi v. Stated, and the Court admitted only 
the portion of the confessional first information report which showed it was given 
by the accused and investigation had started thereon. In State of Rajasthan v. 
Shiv Singh^, the Court admitted in evidence the last part of the report dealing with 
the movements of the accused after the commission of the offence, but excluded the 
other parts of the statement including those relating to motive and opportunity. 
In Legal Remembrancer v. Lalit Mohan Singh Roy’’, the Calcutta High Court admitted 
in evidence the narrative of the events prior to Ae night of the occurrence disclosing 
the motive of the offence. This case was followed by the Nagpur Court in Bharosa 
Ramdayal v. Emperor^. In Kartar Singh v. State^, the Court admitted in evidence 
the introductory part and the portion narrating the motive and the opportunity. 
In Ram Singh v. The State'^°, the Rajasthan High Court held that where it is possible 
to separate parts of the first information report by an accused from that in which 
he had made a confession, that part which can be so separated should be admitted . 
in evidence, and on this view, admitted a part of the report relating to motive 
and subsequent conduct including the statement that the accused had left the 
deceased lying wounded and breathing in the tibari and there was no hope of her 
surviving and he had come havmg covered her with a cloth. In Lachhuman Munda v. , 
The State of Bihar’’-^, the Patna High Court admitted in evidence portions of the 
first information report relating to the motive, the opportunity and the entire 
narrative of events before and after the crime. This case was followed in the judg- 
ment under appeal. Some of the decided cases took the view that if a part of the 
report is properly severable from the strict confessional part, then the severable part 
could be tendered in evidence. We think that the separability test is misleading, 
and the entire confessional statement is hit by section 25 and save and except ^ 
provided by section 27 and save and except the formal part identifying the accused 
as the maker of the report, no part of it could be tendered in evidence. 
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We think, therefore, that save and except parts 1,15 and 18 identifying the appel- 
lant as the maker of tlic first information report and save and except die portions 
coming within the purvdew of section 27, tlic entire first information report 
must be excluded from evidence. 

Section 27 applies only to information received from a person accused of an 
offence in the custody of a police officer. Now, the Sub-Inspector stated he arrested 
the appellant after he gave the first information report leading to the discovery. 
Pritna facte, therefore, the appellant was not in tlic custody of a police officer when 
he gave the report, unless it can be said that he was tlicn in constructive custody. 
On tlie question whetlier a person directly giving to police officer information which 
may be used as evidence against liim may be deemed to have submitted himself to 
the emtody of the police officer within the meaning of section 27, there is conflict 
w opinion. See tlic observations of Shah, J., and Subba Rao, J., in State of U.P. v. 
Deoman Upadhjqya^. For the purposes of Uie ease, we shall assume tliat tlie appellant 
was constructively in police custody and therefore the information contained in the 
fct information report leading to the discovery of tlic dead bodies and tlie tangi 
K admissible in evidence. The entire evidence against the appellant tlien consists 
of the fact that the appellant gave information as to the place where die dead bodies 
Were lying and as to the place where he concealed the tangi, the discovery of tlie dead 
bodies and the tangi in consequence of the information, the discovery of a blood- 
stained chadar from the appellant’s house and the fact that he had gone to Dungi 
Jnaran Hills on the morning of 11th August, 1963. This evidence is not sufficient 
to convict tlie appellant of the offences under section 302 of the Indian Penal Code. 

In the result, the appeal is allowed, tlie convictions and sentence passed by the 
Courts below are set aside, and the appellant is directed to be set at liberty forthwith. 

K.S. — Appeal allowed. 
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- ' The 'Judgment of the Court delivered by 

Gajendragadkar,^ C.J . — ^The short question of la^v Avhich arises in this appeal is 
whether the partition of the coparcenary property among the coparceners can be 
said to be “ an acquisition by transfer ” within the meaning of section 14 (6) of the 
Delhi Rent Control Act, 1958 (LIX of 1958) (hereinafter called ‘the Act’). 
This question arises in this way. The premises in question are a part of a bxmgalow 
situate at Racquet Court Road, Ci\dl Lines, Delhi. The bungalow originally belonged 
to the' joint Hindu family consisting of respondent No. 2, Mr. B. S. Poplai and 
his two sons, rspondent No. 1 Major Ajit Kumar Poplai and Vinod Kumar Poplai. 
The three members of this undivided Hindu family partitioned their coparcenary 
property on 17th May, 1962, and as a result of the said partition, the present pre- 
mises fell to the share of respondent No. 1. The appellant V. N. Sarin has been 
inducted into the premises as a tenant by respondent No. 2 before^ partition at a 
monthly rental of Rs. 80. After respondent No. 1 got this property by partition, he 
applied to the Rent Controller for the eviction of the appellant on the ground that 
her equired the premises bona-fide for liis ovm residence and that of his ^vife and 
children who are dependent on him. To this application, he impleaded the appel- 
lant and respondent No. 2. ■ 

The appellant contested the claim of respondent No. Ton three grounds. He 
urged that respondent No. 1 was not his landlord inasmuch as he was not a'ware 
of the partition and did not know what it contained. He also urged that even if 
respondent No. 1 was his landlord, he did not require the premises bona fide; and so, 
the requirements of section 14 (1) (e) of the Act were not satisfied. The last conten- 
tion raised by him was that if respondent No. 1 got the property in suit by partition, 
in law it meant that he had acquired the premises by transfer within the meaning of 
section 14 (6) of the Act and the provisions of the said section make the present suit 
incompetent. ' ' . „ . ' 

The Rent Controller held that respondent No. 1 was the exclusive owner of 
the premises in suit by virtue of partition. As such, it was found that he was the 
landlord of the appellant. In regard to the plea made by respondent No. 1 that he 
needed the premises bona fide as prescribed by section 14 (1) (e), the Rent Controller 
rejected the case of respondent No. 1 . The point raised by the appellant under 
section 14 (6) of the Act was not upheld on the ground that acquisition of the suit pre- 
mises by partition cannot be said to be acquisition by transfer within the meanmg. 
of the said section. As a result of the finding recorded against respondent No. 1 under 
section 14 (1) (f) however, his application for the appellant’s eviction failed. 

Against this decision, respondent No. 1 preferred an appeal to thejRent Control 
Tribunal, Delhi. .The said Tribunal agreed with the Rent Controller in holding, 
that respondent No. 1 was the la.ndlord of the premises in suit and had not acquired 
the said premises by transfer. In regard to the finding recorded by the Rent 
Controller under section 14 (1) (e), the Rent Control Tribunal came to a different 
conclusion. It held that respondent No. 1 had established his case that he needed 
the prenuses bona fide for his personal use as prescribed by the said provision. In 
the result, the appeal preferred by respondent No. 1 was allowed and the eviction 
of the appellant was ordered. ' . 

This decision was challenged by the appellant by preferring a Second Appeal 
before the Punjab 'High Court. The High Court upheld the findings recorded 
by the Rent Control Tribunal on the question of ‘the status of respondent No. L 
as the landlord of the premises and on' the plea made by him .that his claim for eviction 
of the appellant was justified under section 14 (1) (e). In fact, these two findings 
could not be and were not challenged .before the High Court which ivas dealing 
with the matter m Second Appeal. The main contention which was raised .before 
the High -Court was in-regard -to the- construction of section 14 (6) ; and on this 
point, the High Court h^ agreed with the view taken by the Rent Control Tribunal 
and has held that respondent No.. 1 cannot be said .to have acquired the premises, 
in suit by transfer within the meaning of the said section. It is against this decree 
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that the appellant has come to this Court by Special Leave. Mr. Purshottam for 
the appellant argues that the view taken by the High Court about the construction 
of section 14 (6) is erroneous in la^v. That is how tlic only point which arises for 
our decision is whether the partition of the coparcenary property among the copar- 
ceners could be said to be an acquisition by transfer under section 14 (6) of the Act. 

The Act was passed in 1958 to provide, inler alia, for the control of rents and 
evictions in certain areas in the Union Territory of Dcllii. This Act conforms 
to the usual pattern adopted by rent control legislation in this country. Section 
2 (e) defines a “ landlord ” as meaning a person \vho, for the time being, is receiving, 
or is entitled to receive, tlic rent of any premises, whetlicr on his own account or 
on account of or on behalf of, or for die benefit of, any oUicr person or as a trustee, 
guardian or receiver for any other person or who would so receive the rent or be 
entitled to receive the rent, if the premises were let to a tenant. It has been found 
by all the Courts below that respondent No. 1 is a landlord of the premises and this 
position has not been and cannot be disputed in the appeal before us. 

Section 14 (1) of the Act provides for the protection of tenants against eviction. 
It lays down that notwithstanding anydiing to the contrary contained in any other 
law or contract, no order or decree for the recovery of possession of any premises 
shall be made by any Court or Controller in favour of the landlord against a tenant. 
Having thus provided for general protection of tenants in respect of eviction, clauses 
(a) to (Z) of the proviso to the said section lay down diat die .Controller may, on an 
application made to him in die prescribed manner, make an order for the recovery 
of possession of the premises on one or more of the grounds covered by the said clauses^ 
clause (e) of section 14 (1) is one of such clauses and it refers to cases where the 
premises let for residential purposes are required bona fide by the landlord for occu- 
pation as therein described. The Rent Control Tribunal and the High Court have 
recorded a finding against the appellant and in favour of respondent No. 1 on this 
point and this finding also has not been and cannot be challenged before us. 

That takes us to section 14 (6). ^ It provides that where a landlord has acquired 
any premises by transfer, no application for the recovery of possession of such premises 
sh^l lie under sub-section (1) on the ground specified in clause (c) of the proviso 
thereto, unless a period of five years has elapsed from the date of the acquisition. 
It is obvious that if this clause applies to the claim made by respondent No. 1 for 
evicting the appellant, his application would be barred, because a period of five years 
had not elapsed from the date of the acquisition when the present application was 
made. The High Court has, however, held that where property originally belonging 
to an undivided Hindu family is allotted to the share of one of the coparceners as 
a result of partition, it cannot be said that the said property has been acquired by 
such person by transfer ; and so, section 14 (6) cannot be invoked by the appellant. 
The question which we have to decide in the present appeal is whether this view of 
the High Court is right. 

Before construing section ^4 (6), it may be permissible to enquire what may 
be the policy underlying the section and the object intended to be achieved by it. 

It seems plain that^the object which this provision is intended to achieve is to prevent 
transfers by landlords as a device to enable the purchasers to evict the tenants from 
the premises let out to them. If a landlord was unable to make out a case for 
evidting his tenant under section 14 (1) {e), it was not unlikely that he may think of 
jhansferring the premises to a purch^er who would be able to make out such a case 
bn his own behalf ; and the Legislature tliought that if such a course was allowed to 
be adopted, it would defeat the purpose of section 14 (1). In other words, where 
theright to evict a tenant could not be claimed by a landlord under section 14 (I) (c), 
the Legislature thought that the landlord should not be permitted to create 
' such a right by adopting the device of transferring the premises to a purchaser 'who 
may be able to prove his own individual case under section 14(1) {e ) .' It is possible 
that this provision may, in some cases, work hardship, because if a transfer is made 
by .a landlord who could have proved his case under section 14 (1) («), the Imnsferee 
would be precluded from mal^g a claim for Ae^ eviction of the tenant within five 

S C J— -26 
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years even though he, in his turn, would also have proved his case under section 
14 (1) (e). Apparently, the Legislature thought that the possible mischief which may 
be caused to the tenants by transfers made by landlords to circumvent the provisions 
of section 14 (1) (e) required that an unqualified and absolute provision should 
be- made as' prescribed by section 14 (6).' That, in our opinion, appears to be 
the object intended to be' achieved by this provision and the policy imderlying 

r ' ' i ' ‘ , 


’ Mr. Purshottam, ' however, contends that when an item of property belonging 
to the undivided Hindu family is allotted to the share of one of the coparceners 
on partition, such allotment in substance amounts to the transfer of the said property 
to the said person and it is, therefore, an acquisition of the said property by transfer. 
Prima facie, it is not easy to accept this contention. Community of interest and 
unity of possession are the essential attributes of coparcenary property ; and so, 
the* true* effect of partition is 'that each coparcener gets a specific property in lieu of 
his undivided -right in respect of the totality of the property of the family. In 
other words, what happens at a partition is that in liea of the property allotted to 
individual coparceners they, in substance, renounce their right in respect of the 
other properties ; they get exclusive title to the properties allotted 'to them and as 
a consequence, they renounce their undefined right in respect of the rest of the 
property. The process of partidon, therefore, involves the transfer of joint enjoy- 
ment of the properties by all the coparceners into an enjoyment in severality by 
them of the respective properties allotted to their shares. Having regard to this 
basic character of joint Hindu, family property, it cannot be denied that each 
coparcener has an antecedent title to the said property, though its extent is not 
determined until partition takes place. That being so, partition really means that 
whereas initially all the coparceners have subsisting title to the totality of the 
property of the family jointly, that joint title is by partition transformed into separate 
titles of the individual coparceners in respect of'several items of properties allotted 
to them respectively. If that be the true nature of partition, it would not be easy 
to uphold the broad contention raised by Mr. Purshottam that partition of an 
imdivided Hindu family prqperty must necessarily mean transfer of the property 
to the mdividual coparceners. ,As was observed by the Privy Council in Gtrja 
Bai V. 'Sadashiv' Dhundiraj and others^: 

' Partitition does jiot give him (a coparcener)'a title or create a title in him ; it only enables him 
to obtainSvhat is his own m a definite and specific form for purposes of disposition independent of the 
wishes of his former co-sharers. ” ' , , , 

' ' ' ‘ Mr. Purshottam, however, .strongly relies on the fact that there is preponderance 
of judicial authority in favour of the view that a partition is a transfer for the purpose 
of section 53 - of the Transfer of Property Act. It will be recalled that the decision 
of the question as to whether a partition under Hindu Law is a transfer within the 
ineaning of section 53, natiir^ly depends upon the definition of the word “ transfer ” 
prescribed by section 5 of the said Act. Section 5 provides that in the following 
sections; “ transfer of property ”1 means an act by ^vhich a living person conveys 
properly, in present or in future, to one or more other living persons, or to himself, 
or to himself and one* or more other living persons. It must be conceded that in 
a number of cases, the' High Courts in India Kave'held that partition amounts to 
a'transfer witliin ihe'm^ning of section 53, hide, for instance, Soniram Raghushet and 
otheri v. Dwarkabai Shridharshet and'another^, and the cases cited therein!' On the other 
hand,'- til ere are some decisiora' which have taken' a contrary view, vide jVaramscUi 
Venkatappala -Narasimhalu -and another V. Pfaramsetti Somesuiara Rao and another^ and 
Gult’a'Radhaknshnajya'v. Gutta' Sarasammaf.^ ^ ^ ' 

' , *In/this connection, Mr. Purshottam has also relied on the fact that under 
section 17 (1) (b) of the Indian Registration Act, a deed of partition is held to be a 


' 1.',.Ti 916)'31 MLJ.'455': L R. 43 LA. 151 
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non-tcs(amcntary instrument which purports 'to create a’ right, title or interest 
m respect of the propert'y covered by it, and his argument is that if for tlie purpose 
of section 17 (I) {b) of the Registration Act as well as for the purpose of section 53 
of tile Transfer of Property Act, partition is held .to be a transfer of propert)^, ’there 
, IS no reason why partition should not be held to be an acquisition of pi-operty by 
transfer within the meaning of section 14 (6) of tlic Act. 

In dealing with the present appeal, %vc propose to confine our decision to the 
question ivhich arises before us and that relates to the construction of section 
14 (6). What section 14 (6) provides is that tlie purchaser should acquire the 
premises by transfer and tliat necessarily assumes diat the title to the property 
which tlie purchaser acquires by transfer did not vest in him prior to such transfer. 
Haring regard to the object intended to be achieved by this provision, we are not 
inclined to hold tliat a person who acquired property lay partition can fall ivithin 
die scope of its provision even tliough the property, which he acquhed by partition 
did in a sense belong to him before such transfer. Wiere a property belongs to 
an undivided Hindu family and on partition it falls to tlie share of one of 'the' 
coparceners of die .family, dierc is no doubt a change of die landlord of the said 
premises, but the said change is not of the same character as die change -which is 
effected by transfer of premises to ivhich section 14 (6) refers. In regard to cases 
falling under section 14 (6), a person who had no title to the premises and in that 
sense, was a stranger, becomes a landlord by virtue of the transfer. In regard to 
a partition, the position is entirely different. WHien the appellant was inducted into 
die premises, the premises belonged to die undivided Hindu family consisting of 
respondent No. 1, his fatiier and his brother. After partition, instead 'of the 
"undivided Hindu family, respondent No. 1 alone had become landlord of die 
premises. We are satisfied that it would be unreasonable to hold diat allotment 
of one parcel of property belonging to an undivided Hindu family to an individual 
coparcener as a result of partition is an acquisition of the said property by transfer 
hy the said coparcener within die meaning of section 14 (6).^ In our opinion, 
die High Court -^vas right in coming to die conclusion that section 14 (6) did not 
create a bar against the institution of the application by respondent No. 1 for evicting 
the appellant. 

In this connection, wc may refer to a recent decision in this Court zn the 
Gommissioner of Income-tax, Gujarat v. Keshavlal Lallubhai Patel^. In that case, the 
respondent Keshavlal had dirown all his self-acquired property into the common 
hotch-pot of the Hindu undivided family which consisted of himself, his wife, a 
major son and a minor son. Thereafter, an oral partition took place between the 
members of die said family and properties were transferred in accordance widi it m 
the names of the several members. The question ivhich arose for the decision of 
this Court was whether there was an indirect transfer of the properties allotted to 
the wife and minor son in the partition within the meaning of section 16 (3) {a) 
(iii) and'(iv) of die Indian Income-tax Act, 1922. This Court held diat die oral 
partition in question was not a transfer in the strict sense and should not, therefore 
be said to attract die provisions of section 16 (3) (a) (lii) and (iv) of the said Act. 
This decision shows that having regard to the context of the provision of the Income- 
tax Act with which the Court ivas dealing, it was thought that a partition is not 
a transfer. Considerations which weighed with die Court in determining the trufe 
effect of partition in the light of the provisions of the said section, apply with equal 
force to the interpretation of section 14 (6) of the Act. 

In die result, the appeal falls and is dismissed with costs. Before ive part -ivitii 
this appeal, ive would like to add that on die appellant undertaking to vacate the 
suit premises within diree months from the date of this decision, Mr. Sastri for 
respondent No. 1 has fairly agreed not to execute the decree during the said period. 

K.S. Appeal dismissed . . ! 


1. (1965) 1 S.C J. 103 ; (1965) 1 IT.J. 1. 
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TOE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^K. Subba Rao, J. R; Mudholkar and R. S. Bachawat, JJ. 
Madhya Pradesh Industries, Ltd. . . Appellant* 

V. 

Union of India arid others .. Respondents. 

Mines and Minerals {Reflation and Developnient) Act (LXVII of 1957), section 17 — Applicability 

Constitution of India (1950), Article 136 — Administrative tribunals subject to Special Appeal jurisdictions — 
Duty to give reasons for the orders. 

Mineral Concession Rules (1960), rule 55 — Orders under — Duty to gue reasons. 

Section 17 of Mines and Minerals (Regulation and Development! Act has nothing to do with 
public or private sector ; it applies only to a specific case where the Central Government proposes 
tb undertake prospecting or mining operations in any area not already held under anv prospecting 
Hcchce or mining lease In that event it shall follow the particular procedure before undertaking 
mining operations. Where it is only intended to lease out mining rights the section has no applica- 
tion. Where in revision the Central Government has affirmed the order of the State Government 
rejecting the application of the appellant for grant of mining leases and subsequently the State 
Government had again called for applications for mining leases and the appellant had a fresh 
opportunity to apply for the leases, the case is not a fit one for interference with the order of the 
Central Government in revision in an appeal by Special Leave under Article 136 of the Constitu- 
tion; The appellant was not entitled to a personal hearing before the Central Government 
affirmed the order of the State Government. 

Where the Central Government rejected the revision application holding that the application did 
riot disclose any valid ground for interference, it was sufficient. The Central Government acting 
under rule 55 ofthe Mineral Concession Rules, 1960 was riot bound to give m its order fullerrcasons 
for rejecting the application. 

An order of Court dismissing a revision application often gives no reasons, but this is not a suffi- 
cient ground for quashing it. Likeivise an order of an administrative tribunal rejecting a rension 
application cannbt be pronounced to be invalid on the sole ground that it does not give reasons for the 
rejection. For the purposes of appeal under Article 136, orders of Courts and tiibunals stand on the 
same footing. 

Per Subba Rao, J. — What is essential is that reasons shall be given by an appellate or revisional 
tribunal, expressly by reference to those given by the original tribunal. The nature and elaboration 
ofthe reasons necessarily depend upon the facts of each case In the present case neither the State 
Government’s nor the Central Government’s order discloses the reasons for rejecting the application 
ofthe appellant. In the circumstances the Central Government’s order is vitiated, as it does not 
disclose a'ny reasons for rejecting the revision application of the appellant. 

Appeal by Special Leave from the order dated the 17th, October, 1964 of 
the Government of India, Ministry of Steel and Mines, Department of Mines and 
Metals on an application under rule 54 of the Mineral Concession Rules, I960. 

_ G. S. Pathak, Senior Advocate {S. N. Andley an Rameshwar ffath, Advocates 
of Mjs. Rajinder Narain & Co., with him), for Appellant. 

S. V. Gupte, Solicitor -General of India (/?. ff. Sachthey and B.R. G. K. Achar, 
Advocates, with him), for Respondent. 

The Court delivered the following Judgments : — 

Subba Rao, J . — ^This appeal by Special leave is directed against die order 
of the Government of India rejecting the revision filed by the appellant against 
the order of the Government of Maharashtra. 

The appellant, the Madhya Pradesh Industries, Ltd., is a public limited company 
engaged in mining manganese ore. On 5th February, 1941, one Rai Bahadur 
Bansilal Abirchand took a lease of a land of extent 216 acres and 92 cents in the 
Government Forest, East Pench Range, in the Tahsil of Ramtck in the District 
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of Nagpur, from the Governor of Central Provinces and Bcrar for a term of 15 years 
commencing from 10th September, 1940. Under an indenture dated 4th March, 
1952, the a|3pellant obtained a transfer of the said leasehold interest from the 
successors in interest of the said Bansilal Abirchand. After the transfer, the appellant 
entered into possession of the said extent of land and is alleged to have spent about 
Rs. ^ 10,00,000 for the purpose of developing the area to carry out the 
mining operation. The said lease was to empire on 9th September, 1955, On 
the expiry of the said lease the appellant applied for the renewal of the lease for 
a further period of 20 years to the appropriate authority, namely, the Secretary 
Government, Commerce and Industries Department, Madhya Pradesh, Nagpur. 
After a protracted correspondence covering a period of about 3 years, tire officer 
°”^pcial duty. Industries and Co-operation Department, State of Bombay, inform- 
ed the appellant by letter dated 2nd September, 1958, that the said renewal could 
not be granted. The appellant filed a revision against -that order to the Central 
Government, but that was dismissed on 14th December, 1958.^ On 9th April, 
State of Bombay issued a notification calling for applications from the 
j tespeet of fhe lease of tbc said mmes. On IStb May, 1959, tbc appellant 
med an application for the grant of a lease for a period of 20 years in respect of 
the said mines. Presumably otliers also filed similar applications. On 8th July, 
1959, the Government of Bombay made an order granting the entire area of the 

mines to the appellant and by letter dated 14th July, 1959, informed him of 
the same. During the year 1960 the tCrrltoric.^ forming part of tlie State of Bombay 
were divided and the State of Maharashtra and the State of Gujarat came into 
being and the said mines fell in the Maharashtra State. On 25th August, 1960, 
Maharashtra Government issued a notification Jor -the information of the public 
uiat the said mines were reserved for the exploitation of minerals in the public 
sector. Thereafter on 16th January, 1961, the Collector of Nagpur informed the 
appellant that its application for the lease of the min^ was rejected as the mines in 
Question fell in a block reserved for State csploitation. On 11th March, 1961, 
the appellant filed a revision to the Central Government against the said order. 
On 22nd June, 1961, the Central Government informed the appellant that instruc- 
tions had been issued to the Government of Mahaiashtra, Industries and^ Labour 
Department, Bombay, for reconsidering its application and, therefore, it might 
pursue the matter witli tlie said Government. Accordingly, the appellant took 
up the matter with the Maharashtra Government. By letter dated 19th December, 
1961, the Government of Maharashtra informed the appellant that its application 
for the mining lease had been rejected. Thereafter, the appellant on or about 
17th February, 1962, filed a revision application before the Central Government 
against the said order of the Government of Maharashtra. On 17th October, 
1964, the Central Government rejected the revision application. It is stated in the 
counter-affidavit filed by the Cential Government tliat subsequently the Govern- 
ment of Maharashtra, after obtaining tlie consent of the Central Government, 
had issued a notification dated 26th March, 1965, inviting applications from the 
public for the grant of mineral concessions in the said area. It is also stated therein 
that the appellant has submitted its application for the grant of mining lease in 
respect of the said area in response to the said notification. This is not disputed. 
The appellant filed the present appeal against the order of the Central Government 
dated 17th October, 1964, dismissing its revision petition against the order of the 
Government of Maharashtra. To that appeal, the Central Government is made 
the first respondent ; tlie Under Secretary to the Government of India in the Minis- 
try of Steel and Mines, who made the said order, the second respondent ; and the 
State of Maharashtra, the third respondent. 

Mr. Pathak, learned Counsel for tlie appellant raised before us the following 
points ; (1) The order passed by the Central Government is bad, because, tliough 
it is a judicial prdei', no reasons are given for rejecting the revision of the appellant. 

(2) The order is bad also because it has not complied with the principles of natural 
justice, namely, (i) though the appellant requested for a personal hearing, it was not 
acceded to ; and (ii) the Central (^vernment had taken into consideration extraneous 
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matters without giving an opportunity to the appellant to explain them. 
(3), The order of the Central Government is illegal, because, it ignored the , final 
order made by the State Government granting the lease of the mines to the appellant 
and also because it should have held that the Central Government could not place 
the mines in the public sector without complying with the provisions of section 17 of 
the Mines and Minerals (Regulation and Development) Act, 1957 (LXVII of 
, 1957),- hereinafter called -the Act. 

The learned Solicitor-General while controverting the legality of the said con- 
tentions, points out that this is not a fit case for the exercise of the discretionary 
jurisdiction of this Court under Article 136 of the Constitution inasmuch as the 
Mahaiashtra Government has now called for fresh applications for the granting of 
licence in respect of the said mines and the appellant, along with others, has put in 
its application ' to the said Government. 

To appreciate the first point it will be convenient at the outset to read the rele- 
't'ant provisions of the Act and the Rules made thereunder. Under section 5 of the 
Act, no mining lease shall be granted by a State Government to any person unless 
he satisfied the conditions laid down therein. Under section 8 (2) thereof, no mining 
lease can be granted in respect of manganese ore, among others, without the pre- 
vious approval of the Central Government. Section 10 prescribes that an applica- 
tion for a mining lease in respect of any land in which the minerals vest in the Govern- 
ment shall be made to the State Government concerned in the prescribed manner. 
Section 30 confers on the Central Government power to revise any order of the State 
Government either on an application made by an aggrieved party or suo motu. In 
supersession of the earlier Rules, the Central Government, in exercise of the powers 
conferred on it by section 13 of the Act, made Rules for carrying out the purpose of 
the Act. Chapter 'IV of the Rules provides for the grant of mining leases in respect 
of land in which the minerals belong to Government and also the manner of disposal 
of applications for a mining lease or for -the renewal of mining lease by the State 
Government. Rule 26 says that where the State Government passes any order 
refusing to grant or renew a mining lease, it shall communicate in writing the reasons 
for such order to the person against whom such order is passed. Under rule 54, 
any person aggrieved by any order made by the State Government may wthin two 
months fiom the date of the communication of the order to him apply to the Central 
Government for the revision of the order. A Court-fee is’ prescribed for the said 
revision. Rule 55, whieh is the crucial rule, reads : 

“ Where a petition for revision is made to the Central Government under rule 54, it may call for 
the record of the case from the State Government, and after considering any comments made on the 
petition by the State Government or other authority, as the case may be, may confirm, modify or set 
aside the order or pass such other order in relation thereto as the Central Government may deem just 
and proper 

Provided that no order shall be passed against an applicant unless he has been given an oppor- 
tunity to make his representations against the comments, if any, received from the State Government 
or other authority ” 

A perusal of the said provisions makes it abundantly clear that 'the State Govern- 
ment exercising its powers imder the Act and the ' Rules made thereunder deals 
with matters involving great stakes ; presumbly for the said reason, the Central 
Government is constituted as an authority to revise the order of the State Govern- 
ment. Rules 54 and 55 lay down the procedure for filing a revision agamst the 
order of the State Government and the manner of its disposal. Under rule 54, a 
revision application has toibe filed with the prescribed Court-fee; and under rule 55; 
the Central Government, after calling for the records from the State Government 
and after considering any comments made on the petition by the State Govern- 
ment or other authority, as the case may be, may make an appropriate order therein. 
The proviso expressly says that no order shall be made unless the petitioner has 
been given an opportunity to make his representations against the said comments. 
The entire scheme of the Rules posits a judicial procedure and the Central Govern- 
ment is constituted as a tribunal to dispose of the said revision. Indeed, tins 
Court in Shivji Matlmbhaiv. The Union of India^ ruled that the Central Government, 
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exercising its power of review under- rule 54 of the Mineral Concession Rules, 1949, 
K-as acting judicially as a tribunal. The new rule, if at all, is dearer in that regard 
and emphasizes the judicial character of the proceeding. If it was a tribunal, 
this Court under Article 136 of the Constitution can entertain an appeal against 
the. order of tire Central Government made in c.'ccicisc of its rcvisional powers 
under rule 55 of the Rules. This Court in a later decision in Mjs. Harinagar Sugar 
Lid. v.Shyam Stmdar Jhunjhunwala''- went further and held that, as the decision 
of the Central Governmcirt was subject to an appeal to the Supicrac Court under 
Article 136 of tire Constitution, the State Government should give reasons for its 
order.^ It is true that in that ease the Central Government reversed the order of 
the Directors of a company refusing to register transfers, but that was not the basis 
of tire decision. The necessity for giving reasons was founded on the existence 
of an appeal to the Supreme Court against the said order. 

The learned Solicitor-General argues that, if the Central Government is to 
give reasons when it functions as a tribunal, it will obstruct the work of the Govem- 
ipent and lead to unnecessary delays. I do not see any justification for this conten- 
tion, The Central Government functions only tlirough different officers and in 
this case it functioned through an Under Secretary. The condition of giving 
reasons is only attached to an order made by the Government xvhen it functions 
judicially as a tribunal in a comparatively small number of matters and not in 
regaid to other administi ativc orders it passes. The delay in disposal of cases 
can be attributed to many reasons and certainly not to the giving of reasons by 
tribunals. 

The question cannot be disposed of on purely technical considerations. Our 
Constitution posits a Welfare State; it is not defined, but its incidents are found in 
Chapters III and IV thereof, i.c., the Parts embodying fundamental rights and 
directive principles of State Policy respectively. “ Welfare State ” as conceived 
by our Constitution is a State where tlicre is prosperity, equality, freedoms and 
social justice. In the context of a Welfare State, administrative tribunals have 
come to stay. Indeed, tliey are the necessary concomitants of a Welfare State. But 
arbitrariness in their functioning destroys the concept of a Welfare State itself. 
Self-discipline and supen^ision exclude or at any rate minimize arbitrariness. The 
least a tribunal can do is to disclose its mind. The compulsion of disclosure guaran- 
tees consideration. The condition to give reasons introduces clarity and excludes 
or at any rate minimizes arbitrariness ; it gives satisfaction to tlie party against 
whom the order is made ; and it also enables an appellate or supeivisory Court to 
keep tire tribunals within bounds. A reasoned order is a desirable condition - of 
judicial disposal. 

The conception of exercise of revisional jurisdiction and the manner of disposal 
proi^ided in rule 55 of tlie Rules are indicative of the scope and nature of the Govern- 
ment’s jurisdiction. If tribunals can make orders without giving reasons, the said 
power in tlie hands of unscrupulous or dishonest officers may turn out to be a potent 
weapon for abuse of power. But, if reasons for an order are given, it will be an 
effective restraint on such abuse, as the order, if it discloses extraneous or irrelevant 
considerations, will be subject to judicial scrutiny and correction. A speaking 
order will at its best be a reasonable and at its worst be at least a plausible one. 
The public should not be deprived of this only safeguard. 

• It is said that this principle is not uniformly followed by appellate Courts, 
for appeals and revisions are dismissed by appellate and revisional Courts in limine 
without giving any reasons. There is an essential distinction beUveen a Court and 
an , administrative tribunal. A Judge is trained to look at tilings objectively, 
uninfluenced by considerations of policy or expediency ; but, an executive officer 
generally Idoks at tilings from the stand-point of policy and expediency. The habit 
of mind of an executive officer so formed cannot be expected to rfiange from function 
to function or from act to act. So it is essential ffiat some restrictions shall ■ be 
imposed on tribunals in tlie matter of passing orders affecting, the rights of parti^;, 
and ‘the least they should do is to give reasons for their orders. Even in tiie case 
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of appellate Courts Invariably reasons are given, except when they dismiss an appeal 
or revision in limine and that is because the appellate or revisional Court agrees with 
the reasoned judgment of the subordinate Court or there are no legally permissible 
grounds to interfere with it. But the same reasoning cannot apply to an appellate 
tribunal, for as often as not the order of the first tribunal is laconic and does not 
give any reasons. That apart, when we insist upon reasons, we do not prescribe 
any particular form or scale of the reasons.. The extent and the nature of the reasons 
depend upon each case. Ordmarily, the appellate or revisional tribunal shall give 
its own reasons succinctly ; but in a case of affirmance where the original tribunal 
gives adequate reasons, the appellate tribunal may dismiss the appeal or the revision, 
as the case may be, agreeing with those reasons. What is essential is that reasons 
shall be given by an appellate or revisional tribunal expressly or by reference to 
those given by the original tribunal. The nature and the elaboration of the reasons 
necessarily depend upon the facts of each case. In the present case, neither the 
State Gkivernment’s nor the Central Government’s order discloses the reasons for 
rejecting the application of the appellant. In the circumstances the Central 
Government’s order is vitiated, as it does not disclose any reasons for rejecting the 
revision application of the appellant. 

As regards the second contention, I do not think that the appellant is entitled 
as of right to a personal hearing. It is no doubt a principle of natural justice that 
a quasi-judicial tribunal cannot make any decision adverse to a party without 
givmg him an effective opportunity of meeting any relevant allegations against 
him. Indeed, rule 55 of the Rules, quoted supra, recognizes the said principle and 
states that no order shall be passed against any applicant unless he has been given 
an opportunity to make his representations against the comments, if any, received 
from the State Government or other authority. The said opportunity need not 
necessarily be by personal hearing. It can be by written representation. Wliether 
the said opportunity should be by written representation or by personal hearing 
depends upon the facts of each case and ordinarily it is in the discretion of the 
tribunal. The facts of the present case disclose that a written representation would 
effectively meet the requirements of the principles of natural justice. But there 
is some apparent justification in the submission that the Central Government had 
taken into consideration an extraneous matter that came mto existence subsequent 
to the filing of the revision, namely, that Messrs. Manganese Ore (India), Ltd., 
which is a public sector undertaking, had applied for the lease of the area in question 
on 5th October, 1962, for the purpose of mining. The appellant did not allege 
in its affidavit that this fact was not brought to its notice before the Central Govern- 
ment made the order ; indeed, it did not file any reply affidavit to the effect that 
the said matter was kept back from it. I would have pursued the matter a little 
further but for the fact that I am refusing to interfere in this appeal on other grounds. 

There are no merits in -the contention that the Government of Bombay by its 
order dated 14th July, 1959, granted the entire area, of the said mines to the appel- 
lant ; for, under the Act the State Government has no power fo make such a grant 
of Manganese Ore except with the previous approval of the Central Government. 
Ac^ittedly, no. such approval was obtained. - The said order can, therefore, only 
be construed at best to be a recommendation to the Central Government. 

Nor can I agree with the contention of the learned Counsel based upon section 
17 of the Act. The contention is that if the State Government intended to entrust 
the exploitation of the said mines to the public sector it could have done so only in 
strict compliance with the provisions of section 1 7 of the Act. Section 1 7 of the' 
Act has nothing to do with public or private sector ; it applies only to a specific case 
where the Central Government proposes to undertake prospecting or mining opera- 
tions in any area not already held under any prospecting licence or mining le^c. 
In that event it shall follow a particular procedure before undertaking die mining 
operations. In the present case there^was no proposal on the part of the Central 
Government to undertake the mining operation in tl^ a^r^ in question. That section 
has, therefore, no'bearing'on the 'questjdn "raised. 
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I have' already noticed that;"afi;er 'th'q 'disposal of‘the"'rdvision byfthe Gentral 
Government the State Government again changed its mind and ''called (for. a^Ii- 
•cations from the^public for grant'of 'minirig' licence in respect of'the said -area and 
the appellant^j along ividi* others, has' applied, for' the, same, '‘L'earned 'Gounsel for 
the appellant, tliough he admits the said fact, contends tliaf though tlid appellant has 
a fresh opportunity: to apply- for the lease of tlie mines, it lias to meet competition 
from others who did, not enter- the field earlier,; But thc’pepple who entered tlie 
field earlier did not prefer any revision against the order ,of ,the State Governtrient 
and, presmnably, ifiwc'intcrfereat this stage,'thefe would be .unnecessary compli- 
•cations and public -interest plight suffer, as fit might turn out^that 'the'.appeliani 
would-be tlie only- surviving applicant, in, the field among^ tli'e'. earlier applicants. 
Though thoappeUant has to compete with others who wer^ not earlier in the field— 
■on this}question havp.no- precise, information— it has certainly an opportunity to 
apply for the lease.. . In-die circunistances I do not .think that tliis is a 'fit case for our 
interferencei ini the, exercise of.qur. discretionary jurisdiction^, j 

The' appeal, is'*dismissed, but in the circumstances of thd'Case', ^wthout .costs.' 

I i"’’ M I ^ 1 . ! K.i‘ ,-r;, ’-ii 'yy- i'. " : .h! 

'Bachawat, 'J. (bn behalf of Mudholkar^-J., and himself) .-^We a^ee that the appeal 
should be dismissed.^. We agree that'(«)_this is not -a fit .case for interference , -under 
Article 136 ofthe Gbnstitutibnj (i) -the,. appellant -was -not entitled to a personal 
hearing, ‘'(c) ■ sectional 7 bf the Mines and .Minerals- (Regulation and rDeyelopment) 
Act (LXVll 'of'-'1957)bh'as no bearing' on -’the questiomjn issue, and-j(d)'; the 
•order' ofdhe Government'ofr Bombay dated 14th July,. -1959, ,^was, in r.’effect, a 
recommendation to -the Gentrab Government for, the grant of a nuning licence to 
the appellant. 


\o,: 


But we are unable , to agree tvith the cc^iitentipn of Mr. Pathak that the' order of 
the Central Govemmen't' dated 17th October, -I964j rejecting the revision application 
rmder rule 55 of the Mineral Concession- Rules, I960,- is bad, because it did not give 
any reasons., £y<its order dated 19th December, 1961, ,Jhe .State Government of 
Maharashtra rejected the appellant’s application for a minin'g lease' for the 'reasons 
mentioned in the -order. On 17th February, 1962, the appellant .filedrajrevision 
application before the Central Government against the order of the State Govern- 
ment under, rule 55. of the Mineral Concession Rules, 196p. By its order dated 17th 
October, 1964, _the' Gentral Government rejected, the revision application stadng :— 

“ I am directed to refer to your application No. A/32/8163, dated I7tli February, 1962 on the 
above subject, and to say that after careful consideration of thc grounds stated.therein, the Central 
’Govemmentbavc come to the conclusion that there is no valid ground for interfering with thedeci- 
•sidriof the Government of Maharashtra rejecting your application for grant of mining lease for 
manganese over an area of 216. 92 acres in Government Forest, East Panch Range, W.C. June wani, 
TahsilRamtek, District Nagpur. Your application for revision is, therefore, rejected. ” 


...... The reas'bh for rejecting the revision application appears on the face of the 

impugned order. The revision applicationwas rejected, because the Gentral Govern- 
ment agreed with the reasdns given by the State'-Govemmbritin its ord6r dated 19th 
' December, 1961 , and the application did not disclose any valid ground for interference 
with the order of the State Government. In our opinion, the Gentral Govern- 
ment, acting under rule 55, was not bound to give in its 'order, fuller reasons for 
rejecting the application. . - , 


Mr. Pathak contended 'that the effect of Article 136 of the Constitution' is that 
■evei^'- order appealable under that Article must be a speaking order and the omission 
to'give reasons for the decision is of itself a sufficient ground for quashing it. We are 
unable to accept tliis broad contention; For ffie purposes of an appeal under Arti- 
'cle 136, orders of Courts and tribunals stand on the same footing.. An order of 
Court dismissing a revision application often gives no reasons, but this 
sufficient'ground for quashing it. Likewise,'an order of an adrninistrative-tn un ^ 
■rejecting a revision application cannot be pronounced to be invalid on 
.ground that it does not give reasons for the rejection. 

s CJ— 27 
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i' -rln support of his contention: Mr. Pathak relied upon, the following observations 
ofShahj^J-j in- Hamagar. Sugar ^ Mills, Lid. '^v. Sh)'am'Sundar.Jhuhjhunwala^:‘l'[l ‘ 

1 “If the Central Government attsasa tribunal exercising judicial powers and the' exercise of 
that power-is subject^ to the jurisdiction of-this Court under Article 136 of th^'Constitution, we fail 
to see how the power of this Court can be effettively exercise^ if reasons are not given by the Central 
Government in support of its order ” i , 

" In that case, /it appears' tha't the Central, Goveriiment'acting'as an appellate 
tribunal .under section 111 (3)' of the Companies' Act, IDSSJ had Without giving any 
reasons for its order, set aside a resolution of the directors of a company refusing to 
register certain transfers of shares. 'There was' nothing on the record to show that 
the', Central Government was satisfied that the action of the"direcfors in -refining to 
register the shares. was arbitrary and untenable, -fin'd, Lmoreovef/ on the materials 
on the record it was riot possible to decide whether 'dr-uot^the Central Government 
transgressed the limits of its restricted power urider’ section 111 (3)'. ' The Central 
Government' reversed th'e .decision appealed " from without giving any reasons; 
nor did the record disclose'any apparent ground for- the reversal. In this context, 
Shah,',J., made the observations quoted above, and held, that there was no proper 
trial of the appeals and the appellate orderishould be gashed. ' Hidayatullah, J., 
at, page 370 of the Reportpointed out that there was no reason for the reversal and the 
omission to 'give reasons led to' the onlyunference that there was none to give. ; There 
is^a! vital difference' between the-Prder^ofreversaMjy theja'ppellate authority in that 



the revising atifKority®Uas mot bound to 'give fuller fceasonS:,rrIt, is inipossible, to. say 
‘that the’ impugried order*'' waS‘'abrifrafy/ror.thar'thei‘e Was no proper -ttialr of the 
revision application. .n/'iJij: . i' 

, K.S. f, , I ^ 'j •. r , Abbeal dismissed. 

t,. , -f , , , 

' ' to' --I' ,L'^Crmiri'aliAppeirate-Jurisdiction.):t!i/I 'idj'io Cc o'ij. ' > ' 
rPRESENX^?-4^A'.’‘K./ 'SARkAR,'''RiSHU'BAri'‘!dATlx ^AND'/V."‘RASlAsWAtiri, JJ-l ' 

'Kanwal-Rafri' and others vJ. ,v.j.n,ci ril ,h\ I i,0 .-ub-fj* J' 


-f < /-/O 


v,‘ 
J- J 


ori ; 


I 

Un.r..L inoxirri' -oO l/.nxoO jilj ')r,..-jcl it '.xoJif:'. 


• Theilunachal Pradesh Administration f ^ .i.>rJUA rfj ’Respondent. 

c. ji'M/i.j;ji|i)'. ox'j i3jJoo';pi jnarhii'iavnT) fnjJiU'r) l(<nf -i .dr.eiC’ 

Penal Code {XLV of I860), sections 494 and^l09 — XPtarge of' bigamy — Proof of impugned' marrtoge — 

rEssenlihh^ ' ' 1 b- - 1' ,f oio It'.-. < ,< > o'*' ' .q." ~ uq\ cl ~ i,?, i^.' J “ 

i-* 3 '3 elf ri ^ t'*)./*.;! i '/*>’» 't ^ 

-i:. J) Where, the<.evi(ienfe of the,iy,itn^5 called to prove the'impughed marriage in A prorecution tor 



rftusf ^e^prgv^d ; Admifsioji^ofii:^piagej|pj.accmed w.not evidence^^f it for the puipose. of proving 
-marriage m adultery gndVgatoy oasf^ , 

* Appeal 'Ijy/ Special, Leave frdm..the' Jjidgm'eait andriOrderjdated/ the* 13thi July, 
1963'bf the Judicial iCommissionerfeGourtj JHimachali,-Pradesh,rm Criminal APP^^^^ 
■Noy’7*df 1965; ,fc'(**r,o ivo il rojiTU.- j "-'O orb k '>br 'ji' • 

' ' '‘S.~C. A^gdrwala',- ‘^R' 'KP‘Gdrg~SLnd^‘'‘D.'<P.s'^mghy! Advo'cates ’oiu Messrs. .Rama- 

murfhi & Co., for Appellants. f'oiJ .''.n;', mf* 

p/r, L..Hathi andR. R. G. K^Achar, Advocates, for. Respondent. , ,, , 

* '.The;Judgment(-of,the.-Cpurt'was, dehyered.py, r,,, , ^ 

' ' Sarken, J.^i^Tbis appeal arises jjufc of a conviction.-.for rbigamvrand for the 
'abetment rif it'imdei isections 494 and' 109 .of die, Indian) Penal, Code. i.'Theftnal 
‘Courr-acquitted' the accused ' persons ‘but 'on appefili the Judicial Commissioner i of 


/Himachal bPiadesh 'convicted themi 


^iHence this, .appeal, r 


fi ?f 




** -1 ,/ > vl J ^ It jU 

■d '1 ■' (1963) 1 S'GJ 471')'.(1962, 2 S.C.Rv339x)357. : A.I.R,, 1961 16CS. „ l.nJ-r'' 
Crl A Mo 167on963 ..-roo--'! . dj .u, --lo. c'l 'iW.,!??-': 


Aor 

r:- 


-t 0 
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I].' ' KANWAL RAM V. HIMACHAL. PRADESH ADMINISTRATION (Sarkar, /.). 


i Originally four persons ^vere charged, namely, Kubja. the. bride, Kamval Ram,- 
the bridegroom, Hira -Nand and'Seesia both relations, of -the bride, the latter two- 
having -been charged under section 494 read with- section 109 for abetment of the 
offence* of bigamy committed by the two first-mentioned accused. ..The charges, 
were framed bn the complaint of Sadh Ram to whom Kubja had been earlier 
married. The complainant had also implicated Hiroo, the mother of Kubja but she- 
was discharged by the Magistrate. Hira Nand died pending the appeal in this Court.' 


- Sadh Ram was married to Kubja some tinie'in 1940-41 . The mairiage between" 
the appellant Kamval Ram and Kubja is said to have taken place in September, 
1955. By tliis time the Hindu Mandage Act, 1955, had come into force and it 
prohibited the marriage of a Hindu during the lifetime of his or her spouse. The 
parties belong to a village in Himachal Pradesh among whom a customary form 
of marriage called Pralma, is recognised. Both the marriages were performed accord- 
.ing to that form. The marriage of Kubja with Sadh Ram though originally challen- 
ged is now accepted. The only question is whether the second marriage of Kubja 
that is -to say, between Kubja and Kanwal Ram, has been proved. ' 

- .1 The evidence would show that for a, marriage in this form the following cere- 
monies are essential. First some agnatic relation of the bridegroom goes to. the 
bride’s.house and -offers her “,suhag Thereafter, a relation of the bride who* is 
called prainui brings her to the house of the bridegroom. There at the door of the 
house of the bridegroom coins are put in a pot and then Puja and Katha (reading 
of holy scriptures) are held. The bride then picks up the pot, and takes that to, the 
family hearth and bows there. Then she makes obeisance to the father-in-law and 
tlie mother-^in-law and .other . elders in-the family. Lastly, with feasting the cere-p 
monies end. The complainant Sadh Ram himself admitted that puja at the. entrance' 
and bowing at the? hearth by.the^bride after sheBad picked up the.pot were com- 
pubory.Ceremoniesi -.He added, Ifany .one of these ceremonies is not- performed, 
then. -the-, marriage, is. not .complete.,” • >! .-c- ! i, 


Vt- - o- rvvvlv,.,o ,y.; h , c . „-'i i. n. , -'i j'-.-s 

;Nmy all that^the only .yntpess whp sppke about me .ceremonies ^^observed at the 

marriage, of Kubja ,and ,‘Kamv;al,Ram .smd.wasi^that 'Seesia^had .brought, the .s'uhag 

and'Hira Na.nd. acted as ,Prain^.. , ]He,dpes jim mention anypf the other' cerem'qnies 

to which we baveVarlier referred. , - - ■ t - ■ > • .^ . . .i ^ 

'1 I oiii. 'll : uni li.-iqqx. "fi. A-. ,, ub - 

It w*as' contended' for the appellantsothat this evidence . was -not enough to shdvv 
that the' marriage of Kubja and KanwalRam.can be said to have been performed. 
We think this contention,-is , justified.,. Jn .Bhaip-ao,,ShankaK^Lokhande v. The Stale of 
Maharashtra^, this Court' held” iHat a -fnarrikge-'is 'not 'pfbv'e'd unless the essential 
ceremonies required for its (solemmsation arefprqved.-to'have been performed. The 
eyidencp qf^^ witnps ^Ued.,, to, pjqye,;Ae .marriage ceremqnie^ showed that the 
e^sehtiarcereniohies had^'hot been peiTorme'd. So that evidence cannot justify the 
conviction)' "'The trial Court also took the same view. The' learned Jiidicfal Com- 
missioner does not seem to have taken a different view. 

^ The leariied Judicial ^Commissioner,' liojyeyer, th'Ougbt ‘that .apart fi'drh'ihe “evl^ 
'deiice about "'the marriage ceremonies eafUef meritioned'‘'ther'e 'was" other ' evidence 

: ffidrely 

unable 
Then 
Naiid' 



TtP "O . "Ji J-i >.i 

.i »!' 'n , !j/. i>A_ 


1. S c " Crl. A. No. 178 of 1963 uiireporKdr.;. i , 
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treated as an- admission, ''the entire document has to-' be read as^a whole’ and that 
would prove' the 'displution of /the first marrige of Kubja which "would.' make" the 
second' marriage innocent. /'Secondly,.it is clear that in law such admission'is notfevi- 
dencfe of the fact of the second' marriage having taken place.’""'' In a bigamy" case,' the 
second marriage as a'fact,hhat is to say,’th'e ceremonies constituting it,' must he pro- 
ved •.'Erripresi^'vy Pitambur'&ngh^;''Ernbress'ivJ'Kallu^^'Arc\)hb{6. Criminal Ple?idine 


Evidence and 'Practice (35th Editioh);iArtiele 3796. In-Kallu's case^,'z.n(3L 
Miller^, it has been held that admission of marriaore by the accused is not evidence of 

-f-Uo ’r\»*rvT7ino‘ tvi o T»T*t o rr/a •«« ‘ <r» H 1 1 1 r <-v»» a-«a->oA. . -.i 


"V^ejafe unahle,''_tlaerefore, to jthmk,that the^j^ritteh^ statement(.pf, Kubja affords any 
assistance' towafds proving her marriage iwith (Kanwal ‘llam ' ' ' *1/ ‘ 

ir .Learned Counsel for the respondent) State drew: our attention tb Srv. Robinson*, 
in support of his icontention .that 'it is not- necessa'ryAo .prove that fall the ceremonies' 
required Lor the- particular form-.of m'arriage had jbeen obse'rved. j/We do./not think 
the case supporfs-that proposition.; .There tliefsecond marriage -had. bqenperformed 
according to a Scottish custom observing all the necessary formalities. It appeared 
however that in brder to be 'able to contract’a'marnage.irfthat'formPneibf the parties 
to’it'had'to reside, in Scotland for‘twenty-on'fe'-dayS"which nbne.bf thepiarties to'tlie - 
second fnarriage in that -'case,' ha'd-done. / ’It was;' therefore, held 'that: the- niartiage 
was not valid arid^ the dfecisibn^Was fhat this invalidity of the marriage did" nbt,' affect 
the>liabihty for bigamy. Il was said* that theiValidity-'ofthe second '^marria'geidid not 
signify.' The judgnient pointed /out 'that -the previous marriage^ always' rendered 
the -second* marriage invalid Reference 'was”made there to i?. V.''^fien®,/fer''the 
proposition that- the contracting of a'secdh'd'iftamagb'in'an offence 'of bigamy "meant 
only going -'through' the' forrn and' ceremony 'of m'arnage 'Withi'anotheV perso'n.*" It 
was there' found' 'that the' form' adopted 'by' Ihe' par ties Was" clearly recognised -by 
laW'as tapable of producing a valid marriage.!-' This ’form Having 'been /observed, 
the Court upheld the conviction for bigamy though" the marriage'''tiirne'd out’ to be 



required 'to ’create' a *valid inafriage'had not'beSn observedf , a conviction ■vyoiild’have 
resulted. ' Indeed in Eokhinde's'ccise'*, this Cdiirt'has held to the contrary. Y'*'? '' 

^ We, therefore, think that the appeal must b'e' allowed" and order accordingly. 
The conviction of the appellants is set aside, and! their bailibohds. cancelled. 

! f'K.S.', ' di 'uu yj Appeal allowed. 

\\ " ' ' 'n,'- the; supreme" COURT ';pFYl^'lA.\'':p/ r.\ 

..T ; 'Ti - I (Civil 'Appellate. ■Jurisdiction.) ' I .I I 

"Phesent K. Subba Rao, ‘ ’.J.' R^'MoDHOLkAR ANXi' RV S. Bachawat, JJ, 

. I -.,1 ') 1 . ' ' .1' ' !' Ij m.o 1 ;i '-'f. ' h. ' > '•,) 

Ratilal Balabhai Nazar, j y ^ oj o 'l , -jiO ' Appellant!*^ . 


V. 


ji '< . 


f 


Ranchhodhai Shankarbhai Patel and another ^ Respondents. 

Civil Procedure Code (V $r 1908h section 1 15— Orife'r ‘of lower Court based on'wrbng construction oY a section 
—If open to revision. , ... , ^ . t; , ^ _ 

^ Bombay Rents, Hotel and Lodging House Rat's Control Act^ {LVIL of .1917), section -12 — Order /or 
possession passed on wrong construction of the sectwn^ — If open to interference, in revision. ,, _ , ' 

, ' 7 AuerroneoilscoastructionplaccduponthercIevantprovision ^(m theinstant case the provisions 
of section 12 ofBombay Rents, Hotel and Lodging House Rates. Control' Act (19‘l-7)) would not 
furnish a ground for interference under section 1 15 of the Civil Procedure Code. 

Appeal by. Special Leave from the Judgment and Order dated the 9th July, 
1962 of the Gujarat High Court in Civil Revision Application .No. 501 of 1962. 


T. (1880) I.LR. 5Gal 566 
2. (1882) I LR 5 A11.233. 
S.' 4 Burr. 2057 98'E R: 73.' ' 
* G A No. 1012 of 1963. > 


4. (1938) 1 A.ER 301. 

5. (1872) LR 1 G.CR.367. 

"6." S G. Crl; A. No. 178 of 1963 unrcportcd. 

23rd August, 1965. 
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i]"”-. R. balabhai NAZAR V. R. s. PATEL (Miidliolkar, J.). 


' ' A. - Mi. Peerzada. and S. 'X. Prasad, Advocates, and J. B. \Dadachanji, .0. C. Maihur 
and Ravinder J^arain, Advocates ;of Messrs. J. B.'Dadachanji & Go., for Appellant, * 

‘ ,1.' I ’ f ni> 1- ,f/ / 1 ^ 

,6/ iSew,' Senior Advocate (Mi jV. Shroff and Shroff, Advocates, with him), 
for Respondents: * -'■ ' - ^ i . ‘ > 

I ^ ^ ^ , I ' J S 1 T J ^ , I ^ . 1 . - ' - > ) > ^ f ‘ 1 

- The Judgment of the Court was delivered- by ' •, 

Mudholkar, ff. — ^This is 'an -appeal by Special Leave against the order of the 
High Court of Gujarat dismissing summarily the' appellant’s ' application' under sec- 
tion 115, Code of Civil Procedure for revision of the judgment of the Priricipal 
Judge of the City Civil Court, Ahmedabad, passed in an appeal under section 29 of 
tire Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. ' 

The appellant is/tlie tenant of certain, premises belonging; to jthe respondent, 
the rent of which was fixed at . Rs. ,50. According to. the respondent, the appellant 
was required under the terms of the tenaney to pay in addition municipal taxes and 
charges for electric ener^ consumed by him. ' The appellant did not pay rent from 
.1st June, 1956, .for a periodpf ovefsix months, inconsequence of which the respon- 
dent gave a notice to him on 20th' Februa^, 1957, terminating his tenancy and also 
demanding the rent and other charges whichwere due from the appellant. 'As the 
appellant did neither vacate the premises, -nor, pay the arrears due from him, the 
respondent instituted a.'suit on 1st April, 1957 for recovery of possession and for the 
recovery of Rs. 838-1 1-0. This amount comprised of the standard rent in arrears 
amounting toRs. 600, proportionate electric charges of Rs, 59-13-0 ; Rs. 158-14-0 
in respect of municipal taxes and Rs. 25 as charges incurred for giving notice to him. 
In his written statement the appellant pleaded that the rent of Rs, 50 p.m.'was 
inclusive of taxes as well as of charges for consumption of.electricity. Subsequently, 
However, as the appellant sought leave to;amend his written statement by adding 
to it the plea that the. rent agreed to originally' between the parties w^ cxc^sive 
and that the reasonable rent would be Rs. 30 p.m.j The amendment was allowed 
by the trial Court, and upon the finding that the standard rent of Rs, 50 was inclusive 
of municipal taxes and electric charges and the relief for possession was refused to 
the respondent. 'The Court foimd that on 30th June, 1960,' the total amount due to 
the respondent in respect of rent was Rs. 2,550. It may be mentioned that at the* 
first hearing of the suit the appellant had in fact deposited Rs. 2,890 in Court, which, 
according to him, was an amoimt larger than that due to the respondent on the date 
of deposit.-' While passing the decree the trial Court directed that out of the amount 
deposited by the appellant a him of Rs. 2,550 and half the costs of the suit be paid 
to the respondent and the renaming amount returned to the appellant. In appeal 
the Principal Judge of the Gits' Civil Court held that the appellant was bound to pay 
taxes and electric charges and also held that there was a hona fide dispute between 
the parties about standard rent. But upon a. construction, placed by him on the 
pro’i'isions of section 12 of the Act the learned Judge held that the caisc fell under sec- 
tion 12 (1) of the Act read with the ffxplanalim thereto and not under cither clause 
(c) or clause (5) of sub-section (3) of section 12.^ Upon that viev/ he decreed the 
relief for possession in favourof the respondent and akohcld the respondmt entitled 
to a sum'of lU, 90-9-0 in addition to the amount of Rs. 2,550 decreed by the trial 
Court. 
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' .upoh'tlie powers of'the’ High' Court under that section would also circumscribe the 
power of this Court'to ^ interfere under Article 136 of the Constitution, ’ No doubt, 
by an erroneous construction of the relevant provisions the Principal Judge of the 
.City Civil Court granted ' relief of possession to' the respondent to which he would 
not have been entitled had the provision been rightly construed. Even so, as 
observed by this Court in Abbasbhai v. Gulamnabi^ an erroneous construction placed 
upon the relevant provision would not fufnish a ground for interference under 
section 115 of the Code. It may be mentioned that in that case also the question 
was about the construction of section 12 (3) {b) of this very Act, and an 'argu- 
ment, similar to the one advanced before us was addressed in it.'< Rejecting that 
argument this Court observed': • . ' i , 


“ The District Court on an erroneous view ofsection'12 (3) (b) held that the requirements of that 
provision were complied with by the defe'ndant, but it also held that having regard to the circumstances 
the readiness and willingness contemplated by sub-section (1) wm otherwise established. The High 
Court had, in exercise ofits powers under section 115, 'Civil Prbcedure Code, no authority to set aside 
the order merely because it was of the opinioif that thejudgment of the'District Court was assailable 
on the ground of error of fact or even of law Jurisdiction to try the suit vvas conferred upon the Sub- 
ordinate Judge b> section 28 (1) ,{b) of the Ac^ and the decree or order passed by the Subordinate 
Judge was by section 29 (1) (6), subject to appeal to the District fclourt of the District in which he 
functioned ; but'all further appeals were by sub-sfe'ctioh' (2) of section 29 prohibited -Thq power of 
the' High Court under section '1 15,' CivihProcedure Code, was not thereby’ excluded, but the exer- 
cise of that power is by the terms ofthe statute investing it severally restricted.” ' . j * 


After referring to the decision of the' Privy Gduncil in Balakrishna Udayar v. Vasudeva 
'Aiyar* and quoting a portion therefroni this'Coiirt’ observed 

Therefore, if the .trial Court had jurisdiction to decide a question before it and did, decide it, 
whether it decided it rightly or wrongly, the Court had jurisdiction to decide the case and even if it 
decidedthe question wrongly, it did not exercise its jurisdiction illegally or with material irregu- 
larity.” - , ' ' , ’ 'll . . j ' •: ,■ 

On behalf of the plaintiff in' that case' Mr. Chatteijee, relying upon ,the decisio'n in 
Joy Chand Lal 'Babu v. Kamalaksha Ckowdhury^ had contended that', the District Court 
in declining to pass' a decree in,, ejectment refused to exercise a -jurisdiction vested 
in it by law arid, .therefore, .the case fell within the terms of clause {b) of section J15, 
Civil Procedure .Code. , This contehtibn was negatived by tlie Court after citing 
the following passage from the opinion of Sir John Beaumont in that case. The 
^passage runs thus : ‘ , , ■ ' , . , ' , , i 

“There have been a very large number of decisions of Indian High Courts on section 115 'to 
many of which their Lordships have referred Some of such decisions prompt the observation that 
High Courts have not always appreciated that although errorln a decision of a Subordinate Court 
does not by itself involve that the Subordinate Court has acted illegally or with material irregularity 
so as to justify interference in revpion under sub-section (c), nevertheless, if the erroneous decision 
results in the Subordinate Court exercising a jurisdiction not vested in it by law, or failing to exercise 
a jurisdiction so vested, a case for revision arises under sub-section (o) or sub-section (4) and sub- 
section (e) can be ignored. ” ^ . ’ , , ' 


This Court then observed that the Privy Council had distin^ished between cases 
in which oh a wrong decision the; Court assumes jurisdiction which is not vested^ in 
it or refuses to exercise jurisdiction which is vested in it by law and -those in which 
in exercise of its jurisdiction the Court 'arrives at a conclusion erroneous in law or 
in fact, and that while, in the former class of cases exercise of revisional jurisdiction 
by the High Court is permissible it is not permissible in'the latter class of cases. 


Reliance was also placed in the aforesaid case upon the decision of this Court 
in Mamndra Land and Building Corporation, Ltd, v. Bkutnath Banerjee and others^ where 
it was held that the Comt was in error 'in setting aside the decree of the Distrn^ 
Court in exercise of its revisional powers under section 115. The decisions both 
in Fora Abbasbhai’ s case^ and Mamndra Land and' Building Corporation's case* were 


1. AIR. 1964 S.C. 1341 at p. 1346 , ' , 

2. (1917)33ML.J.6S :L'R. 441 A 261 : , 

I.LR 40 Mad. 793. . 

3. (1949) 2 M L.J. 6 ; L.R. (1949) 76 I A , 
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4. (1965) 1 S C.J. 109 : (1964) 3 S.C.R.495 : 
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referred to in Maruti Han jadav and others v. Pandurang Dhondi Choughk and others'^ 
by a Constitution Bericli of tins Court in ^vhich it was observed : ' ' 

_ “ The effect of these Uvo decisions dearly is that a distinction must be drawn bctw-ccn the cn-ors 
committed by Subordinate Courts in' deciding qticstionsoflaw’ which have relation to, or ai-c concerned 
■with, questions of jurisdiction of the said Court, and errors of law which have no such relation- or 
connection. ” ' . ' . ‘ . 

We are bound by> tliese decisions and, therefore, it is not open to us to examine 
tlie merits of the contention advanced by, Mr. Peerzada. We, tliereforc, dismiss 
tliis appeal; but .in the particular circumstances direct tlie parties to bear their own 
costs in this Court. ' _ ' 

K.S. lAppcal dismissed, 

THE SUPREME COURT OF INDIA. 

‘ . ‘ u . (Original Jurisdiction.) , . . ^ 

Pretext; — J. C. Sh.vh, J. (Vacation Judge). 

Sadhu.Smsrh , Petitioner'*' 

The Delhi Administration . ' '' ‘ • • Respondent. 

. Defmu of Indm Rules (1962) rate 30-.d (8) — RcAnh cfler s\\ months for, deciding whether detention 
skenitd continue — If quasi-judicial and not cxccutii'e in naturc-^If subject tajudieidl reriew — Failure logn'o ofpor- 
tunity to detenu to show cause against proposed action — Efeet, 

The subjective satisfaction of the detaining authority is condition of the making of the order of 
detention, and if that condition isshown to exist, the Courts h.ave no power to enquire into thcsuffici* 
ency of material's on which the order is made or the propriety or expediency of making the order. 
That however, does not exclude the Courts power to investigate into the compliance with the proce- 
dural safeguards imposed by the statute, or into tlie existence of prescribed conditions precedent to 
the exercise of power, or into a plea that the order was made mala fide or for a collateral purpose. Tliat 
however, is not judicial review of the order which is prc-emincntly an executive act, A review’ under 
rule30-.A (8) ofthe circumstances on which the order of detention was madcinthclightofthc circum- 
stances since the' date ofthe order to decide whether the order should be continued or cancelled, 
cannot but be regarded as an executive order. Satisfaction of the authoiity undei rule 30 ( 1) proceeding 
upon facts and circumstances which justifies him im making an order of detention and the satisfaction 
upon the review* of those very f.\cts and circumstances, in the light of circumstances, which'Camc into 
existence since the order of detention, arc the result of an executive determination and not subject to 
judicial review. Merely because no opportunity was given to the detenu to make his representations 
ngainsttheaction proposed to be.takcn,awritofccrtioratidocsnotlic to remove or adjudic.atc upon 
the order which is of an administrative or ministerial nature. , ! 

There is no principle or binding authority in support of tlic view that wherever a public .authority 
is invested with power to make an order which prejudicially affects the rights of an individual, what- 
ever may be the nature ofthe power exercised, whatever may be the procedure prescribed, and what- 
ever may be the nature of the authority conferred, the proceeding of tlxcj public authority must be 
regulated by the analogy of rules governing judicial determination of disputed questions. 

The use of the word “ decide ” m rule 30-.A (8) does not compel a judicial approach. In c.xcr- 
eise of the power of review ofthe detention order a condition of a judicial approach is not implied. 

Petition under Article 32 of the Constitution of India for enforcement of tlie 
Fundamental Rights. i 

R. K. Garg and 5. C. Agarwala, Advocates of M[s. Ramamurlhi & Co.^ for 
Petitioner. , 

R. H. Dhcbai, Advocate, for Respondent. 

The Judgment of the Court was delivered by ■ - 

Shah, J. — In exercise of tlie powers conferred by lule 30 (1) of the Defence 
of India Rules, 1962, the District Magistrate, Delhi, ordered that tlie petitioner 
be detained in the Central Jail, New Delhi. .On 11th September, '1964, the District 
Magistrate informed the petitioner tliat the Administrator, Union Territory of 

' '1. G.A; No. 163 of 1963, detidfed on 25th‘ -April, 1965." '' , ' 

W.P. No, 43 of 1965. 1st June, 1965. 


‘216 .j/ THE SUPREME COURT ’JOURNAL-., - '-Acr 1196& 

Delhi — thereinafter called ‘ the . Administrator ’ — ^had reviewed the, (detention order 
dated 5th Septemberj ■IQG'l-s nnd.-had .confirmed the.same/ . pn ,12th , April, * 1965 
the petitioner moved this Cour^t for an “ order setting aside his detention ” and 
for an order for, his .release. ' He, submitted, Jhter 'alia, that the Distfiet ‘Magistrate 
had made the order for a collateral purpose-; that there was nothing oh the record 
to show that the District Magistrate reported forthwith the detention of the petitioner 
to the Administrator;' of that the Administrator had 'reviewed'.the! detention of .the 
petitioner as required by law ; and that in default of a proper review,” of the 
detention order by the Adihinistrator under rule 30-A (8) of the Defence of- India 
Rules, 1962, detention of the petitioner after six months from the date of the original 
order was unauthorised. 

The District Magistrate, ^elhi, swore' 'an' -affidavit' that he had carefully 
considered the materials placed before him'and on being satisfied that the petitioner 
“was indulging in anti-social activities,” and that, the activities of the petitioner 
were prejudicial to the maintenance of public order, and that it was necessary to 
detain the petitioner, he made an order that the petitioner be detained ; that the 
fact of detention was forthwith reported to the Administratoi: ; that the Administra- 
tor had confirmed the order of detention on 5th September, 1964, and that the 
Administrator had also within six months from the date of detention reviewed that 
order and had decided on 24th February, 1965 to continue the detention of the 
petitioner. . • - - ' ' ' 

. : By order, dated 28th April, 1965,, this petition .was directed, to be heard durmg 
the vacation and accordingly it , was placed before me for hearing on 18m May, 
1965. On that day, the, petitioner filed an argumentative affidavit in rejoinder 
without setting out any facts, controverting the statements, madcj by the District 
Ma^trate., ' r - ■ „ ' r , • , , , 

■j In 'Support of the petition, Counsel urged that the detention of the petitioner 
-was without authority because the Administrator had confirmed the order under 
rule 30-A (6) (Jb) , of the Defence of India Rules without taking into account aU 
the circumstances which had a bearing upon the (Order of detention passed by tlie 
(■District Magistrate, and the 'Administrator reviewed the order of detention -without 
' affording -an opportunity to the petitioner , to satisfy him that the grounds - which 
<may have existed for directing the -petitioner’s detention did not exist on the date 
when the order was- reviewed. 1 -i - o - ,J < > 

' A resume of the relevant 'provisions of the Defence of India Act and the Rules 
may briefly be made. The Defence of India Act,' 1962, was enacted by the Parlia- 
ment with a view to arm the Central Gfovemment with extraordinary powers in 
the situation which arose on account of the Chinese invasion of the borders of India. 
By section 3 of- the Act power was conferred upon the Central Government to make 
rules for 'Securing the defence of India, civil' defence, public safety, maintenance of 
public order and- related matters. < - Rule 30 authorised the Central Government or 
.the State Government, if it was satisfied with respect to any, particular person that 
with a view to preventing him from acting in, any manner prejudicial to the defence 
of India and civil defence, the public safety, the maintenance of public order, etc., 
it was necessary so to do, to make an order amongst others directing that he be 
detained. By rule 30-A machinery was set up for confirmation and review of 
detention orders.' Clause (2) of rule 30-A provided that every detention order 
shall be reviewed in accordance with the provisions contained in the Rule. ' Claiwe 
(5) provided tliat a detention order made by an officer empowered by the Adminis- 
trator shall forthwith be reported' to -the' Administrator. By clause (6) it was 
provided that on receipt of a report under sub-rule (5) the Administrator shall after 
taking into account all the circumstances of the case, either confirm or cancel tlie 
.order. Clause (8) provided.that every detention order made by an officer empower- 
ed by the Administrator ahd confirmed by him under clause {b) of sub-rule (6) 
4iiall_be reviewed at intervals of not more than six_months by the Administrator 
who shall decide upon such review wbether the order should be continued or 
cancelled. ' ' ■ - - . . ' 
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The validity of Jlie order of detention was challenged only on the ground that 
tliere had been no confirmation of tlie order by .the Administrator in the manner 
provided by .Rule 30-A (6) (b). .In the, petition it was'alleged that .there was iii 
fact no confirmation by the Administrator. The District Magistrate in his affidavit 
stated that the Administrator had confirmed the order of detention on 5th September, 
1964, and that all tlie procedural requirements relating to the making’ of the order 
were duly complied with. By his affidavit in rejoinder tlie petitioner merely 
argued that as the order was confirmed only on tlie basis of the report of the fact of 
.detention, it could not be said that the order .was confirmed after taking into account 
all tlie circumstances of die case under Rule 30-A (6), At die hearing Counsel for 
the petitioner asked for leave to amend die petition by setting up in support of the 
petition the ground that die Administrator had not token into account all die cir- 
cumstances of the case. In order, to avoid any delay in the.disposal of the petition, 
Counsel for the Delhi Administration, showed to me the order of confirmation made 
by the Administrator and the original order was handed up. The order firima facie 
suffered firom no defect. Counsel for the petitioner did not urge any further argu- 
ment in regard to the validity of the order , of confirmation after die order was 
handed up by Counsel for the Delhi Administration. 

Relying upon the use of die expression “,lhe Administrator who shall decide 
upon sudi review whether the order should be continued or cancelled,” it was urged 
that even if a proceeding directing detention of a person in exercise of powers under 
Rule 30 (1) ,and a proceeding for confirmation of the order may be purely adminis- 
trative, a proceeding for review of the order under Rule 30-A (8) is quasi-judicial 
in character and the Administrator must afford to the detenu an opportunity to 
make his representation on the action proposed to be, token in’regaird to him 6n 
revietv. - Counsel submitted tliat an order of review of detention leading to conti- 
nuation of detention involves a judicial appr6a!ch by the authorities to all the facts 
on the basis of wliich the original order of detention \vas made and a review of those 
facts in the light of subsequent developmente including , the change of \de\vs, if any, 
of the detenu since he was detained, and thisj it %vas contended, cannot be effectively 
made imless the detenue is afforded aft opportunity to make his representation and 
to convince tlie ! Administrator tliat the facts or circumstances which may have 
justified the making of the original order of detention did not continue to exist or 
in the contextfof changed circumstances did not justify the continuation of deten- 
tion. Altemativelyj it was contended that the use of the word “ decide ” in clause 
(8) of Rule 30-A implies the existence of a Its between the State on the one hand and 
the detenu on the other relating to the right of the State to continue to detain him 
after the expiry of the period of six months contemplated by tlie statute. 

In my view there is no substance in either of the contentions. Rule 30 (1) 
has been enacted as an emergency measure r it authorises tlie appropriate Gkivem- 
ment or the Administrator, or authorities empowered by the Government or the 
Administrator, ivith a view to prevent a person from acting to the detriment of 
public order and safety, to detain him without trial. However shocking it may 
appear that a person may be detained without a trial or without being even informed 
of the specific grounds on which such action is deemed necessary,, in the^ larger 
interests of the security of the State such as maintenance of peacefiil conditions -in 
the countiy, public order, conduct of military operations etc. the Parliament has 
thought it necessary when a grave emergency arose to invest the, appropriate 
Government and the Administrator with that power. , Validity of the statute which 
invests the Executive with these drastic powers has been upheld by this. Court, and 
that is no longer a live issue. It is conceded,- and in my judgment rightly, that the 
satisfaction of the authority which justified the use of the power imder Rule 30, and 
confirmation of the order of detention are not subject to judicial review, for ffie 
order of detention witliout trial is pre-eminently an executive act. Tie subjective 
satisfaction of the detaining authority is.a condition of .the making of the order, and 
if that condition is shown to exist, the Courts have no powty to enquire -udo e 
sufficiency of materials on which the order is made or the propnety or e.xpediency 
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of making the order. It,' is the 'satisfaction of the' prescribed' '^authority which is 
determinative' of the validity. That, Jfiowever,' doe's not e.xclude the,. Court’s power 
to investigate into the compliance wMi the 'procedural' safeguards imposed by the 
statute, or into the existence of prescribed conditions precedent ,to the exercise 'of 
power, or into a plea that the order was made inalafide or for a 'collateral purpose. 
That, however^' is not judicial review 'of the order. ’’ 


' If jurisdiction of the Court to 'enter' upon a judicial review of the order of 
detention , and its confirmation^ is' excluded, it is difficult to appreciate the grounds 
on which it may legitimately be urged that the decision to continue detention upon 
review of the order of detention may still be regarded as subject to judicial review. 
By clause (8) of Rule 30-A pdwer is conferred upon the Administrator to review the 
detention at intervals of not more ‘than six’ months'. This prdvisioh has apparently 
been made for 'ensuring that, detection of 'a person may not continue longer than 
is ’ necessary for effectuating the purpose for which it Was 'originally made.’ It 
invests the Administrator,' suliject to the restriction imposed, ^ith power to review 
the 'order'd! detention from' time to time and to, decide whether the order should be 
continued or cancelled. Making of an order of detention proceeds npon the sub- 
jective satisfaction of the prescribed, authority in the light of circumstances placed 
before him, dr, coming to his' knd'Wledge, that it is necessary to ’ detain the person 
concerned with a view to preventing, him' from acting in any manner prejudicial 
to 'the Defehcb'of India and 'civil defence,' the' public safety," the maintenance of 
public order etc. If that order is purely executive, and not open to review by the 
■Courts, a review of those very circuihstanees' on which the''’order , was ‘made in the 
light of the 'circumstances since 'the date of that order cannot but' be regarded as 
an executive,' order. I Satisfaction of the' authority under Rtile 30 (1) proceeding 
up'dii facts and 'circumstances \yhich justifies' him in making ari order 'of detention 
and, the s'afisfactidn'upoh' rmew^df those very facts a,nd ’circumstances injhe light 
•of arcumstances, which came’.intd existence since the order of detention, are the 
result of an executive determinaUqn' and are ,not Object to judicial review. 

]' ' Ilrwas, however, urged -that dven if this Court cannot review the determination 
of the authority, the Court is entitled tonnquire whether the authority- before making 
the order brought to bear upon >it 'a judicial approach, that is whether the authority 
gave an opportunity to -the ’ detenue to' make a representation' against the action 
proposed to be taken in regard to himi and if it appears that he failed, to do so, a 
Writ of certiofUn may issue and the order may be discharged by' the issue of an appro- 
priate writ. ^ - j ■ . 


There is no such' safeguard prescribed by the katute ; it ' is' also not implicit 
in the scheme .of the statute. . A writ of certiorari lies wherever a body of persons 
having legal authority to determine , questions affecting the rights of subjects and 
having the duty to act judicially actfin excess of their legal authority : it does not 
lie to remove or adjudicate upon the order which is of an administrative or ministerial 
nature. See Province of, Bombay v. Kusaldas S. Advani and others'^. 


‘ -Counsel for the petitioner contended that every order made by a public authority 
Which affects the' 'rights oT an individual must of necessity be preceded by a quasi- 
judicial determination of the question on the determination of which the order rnay 
be made and if the determination is made contrary to the rules of natural just^e, 
it is liable to- be struck down by order'd! a competent Court. He submitted that 
this^rule has been expounded by the House' of Lords in a recenf judgment (to be 
presently noticed). ' 'The view which -this Court has taken is inconsistent with any 
5uch proposition e.g. observations of Kania,,C.J., in Advani' s case^ at page 633, of 
Mukherjea, J., at page 669 and, of S. R. Das, J., at page 715; and in my judgmen 
the observations of Lord ‘Reid 'in Ridge v. Baldwin and others^ which Counsel for the 
petitioner leans upon, do not suppqrt that proposition. In Ridge’s ‘case^ the watc 


1. (1950) 2 M L J.'703':’ (1950)' S.G/J. 451 : 2. 'L.R. '(1964)' A C. 40. 
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cominittee of a Bbrough in purported exercise of powers conferred on them by 
section 191 (4) of the Municipal Coi-pofations Act,- 1882 dismissed a- Chief Constable 
from his office/ without foimulating a specific charge, and \sdthout informing him 
of the grounds on \vhich they proposed to proceed, and unthout gmng him an 
opportunity to present his case. The 'watch committee in aniving at its decision 
considered, inter alia, his own statements' in evidence and the observations made by 
the Judge who tided a case against him of conspirary to obstnict the couise of justice. 
The Chief Constable then brought an action against tlie watch committee for a decla- 
ration that his disihissal was/lillegal, ultra aiVes'and void ” The House of Lords by 
a tnajority held tliat tlie Chief Constable could be dismissed by the watch committee 
■only on grounds stated in section 191 (4) of tlie Act of 1882, and as.tliey dismissed 
him on tlie ground of neglect of duty; they were bound to bbsei-yc the principles 
of natural justice. The power of dismissal under section 191 (4) of Act of 1882 could 
not in the view of the House be exercised imtil the watch committee had informed 
tlie Cliief Constable of the ^-dunds bn whidi they proposed to proceed ahi had giv’en 
him a proper opportunity. to present his case in defence,. and the resolution of the 
■watch cornmittee without -ghnng him' that information, ' 'and affording him - an' 
&pportunity td 'defend himself was null and void., Ridge’ s.casc^ does not ' support 
tlie broad proposition that no order ‘of public 'autlidrity tyhich affects the rights of 
a person may be made, witliout giving that person an opportunity of making a 
representation against the proposed order, and the obseiwation made on pages- 72 
and 73 of the report are clearly , against any such proposition. The House- lyas 
■dealing with a case involving the interpretation of a statute enacted at a time when^ 
as the Parliament was well aware, the Courts habitually applied the principles of 
natural justice to provisions like section 191 (4) of the Act of 1882.- The prmcipal 
•criticism of Lord Reid was directed against wliat he conceived ■was the misunder- 
standing of die well-known passage in the judgment of Atkin, L.J, in Rex v. Electricity 
Commissioners', Ex parte London Electricity Joint Committee Company”, in subsequent 
deebions especially by Lord Hewart, C.J., in Rex v. Legislative Committee of the Church 
Assembly, Ex parte Haynes Smith^ and in the judgment of the Privy Council in Kakkuda 
AH V. Jayaratne^ — a case from Ceylon Atkin, L.J., in Rex v. Electricity Commissioners, 
Ex parte London' Electricity Joint Committee Company” obsen'cd : 

“Butthe operation of the writs (of piohibition and certiorari) has extended to control the 
proceedings of bodies which do not claim to be, and would not be recognised as. Courts of justice! 
Wherever any body of persons having legal authority to determine questions affecting the rights of 
■subjects, and having the dut-j tb act judicially, act in excess of thcirlegal authoriW, they are subject to 
the controlling jurisdiction of the King’s Bench Division exercised in these writs. ” 

‘ In dealing with a preliminary^ question whetlier a wit of prohibition may b® 
issued to prohibit tlie Legislative Committee of the Church Assembly ffom' proceed- 
ing tvith a measure called the " Prayer Book Measure, 1927,” Lord Hewart, C.J./ 
in Rex v. Legislative Committee of the Church Assembly, Exparle,! Haynes Smith^ proceeded 
to observe at page 415 : 

“In order thata bpdymay satisfythe lequired test it is not enough that it should havelegal 
authority to determine questions affecting the rightsof subjects j there must be superadded to that; 
characteristic the further characteristic that the body has the duty to act judicially.” " ,, 

Lord Reid took exception to. the last clause of the law so stated. He observed : 

‘ ‘ If Lord Hewart means that it is ne\ er enough that a body simply has a duty to determine what 
the rights of-an in dividual should be, but that there must always be, something more to impose'on it 
a dutytoactjudicially beforeit canbe found to observe the priiiciples-of naturaljustice,tUen^that 
appears to me impossible to reconcile with the earlier authorities . ” 

Tlie point of tlie criticism was that a body invested with authority to determine 
what tlie rights of an individual should be, may be held to perform a judicial func- 
tion ivitliout sometliing more in. the statute .to impose on it a duty to act judicially. 
But it was not said that whenever ^ body is called upon to determine or decide 
some question which affects the rights of an individual, the proceeding must be 
legai'ded as judicial. 


1. LR (1964) AG. 40 

2. L.R. (1924) 1 K B. 171, 203. 


3. L.R. (1928) I KB 411. ' 

4. L.R, (1951) A C 66.- ' 
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In Makhida Ali.v. M. F. De S. Jayaralne^ a decision of the Judicial Committee 
in,a case coming from. Ceylon— an order of the Controller pf [Textiles in Ceylon 
cancelling the licence of a dealer under Rule 62 of the Defence (Control of Textiles) 
Regulations, . 1945 — a war-time regulation — ^which authorised , him to cancel a 
licence “ where the Controller had. reasonable grounds to .believe that any. dealer 
was TUifit to be allowed to continue as a, dealer” was challenged in the Supreme 
Court of Ceylon by a petition for a writ .of ceTtiorari. The Supreme Court dismissed 
the petition, and the Judicial Committee .affirmed the order. In the view of the 
Judicial Committee the words of Regulation 62 imposed “a condition that, there 
must in fact exist such reasonable grounds, known to the Controller, before he can 
validly exercise the power of cancellation. . But it does not follow.necessarily, from 
this that the Controller must be, acting judicially in exercising this power.”. The 
Judicial Committee observed ; , , , . - ,, . ■> - , i . 

“ It is long step in the argument to say that Ijecause a man is enjoined that he must not take action 
unless he has reasonable ground for. believing something he can' only arrive at that belief by a 
course of conduct analogous -to the judicial process. And yet, unless that proposition is valid, 
there is really no groimd for holding that the Controller is acting judicially or quasi-judicially' when 
he acts under this regulation. Ifhe is not under a duty so to act then it would not be according to 
law that his decision should be amenable to review and, if necessary, to avoidance by the procedure 
oT certiorari,” ‘ , 

and held that certiorari did not lie in the case. The Judicial Committee then quoted 
the passage already set out from the judgments of Atkin,. Ll J., in Rex v. Electricity 
Commissioners, Ex'p'arte London Electricity Joint Committee Company^, and of LordHewart, 
C.J. in Rex y. Legislative Committee of the Church Assembly, Ex parte Haynes Smith^ and 
observed that, “Tt js that characteristic that the Controller lacks in acting under 
regulation 62.” ’ , ’ ' << - > ' 

- Iii Nakkuda AlVs easel the Controller was prima facie dealing with a case in which 
tlie rights of a person were tO\be determined, but the Judicial Committee was of 
ffie view that the statute in the particular case did not require-', the Controller to 
act judicially. There is undoubtedly a clear distinction between cases, in which ati 
authority is invested with power, to determme the rights of a person, and cases in 
which the authority is invested with po\ver to act in a certain matter, and the exercise 
of that power, affects the rights of a .person. In the former, the duty to act judicially 
may readily be inferred. But whether a public authority invested with powers tP'pass' 
a specified order is required. to act judicially must depend upon the scheme of the 
statute which invests 'him with 'that power.' The nature of the authority conferred, ' 
the procedure prescribed and the nature. of the powers exercised will determine 
the question whether the public authority is required to act' judicially ; it is not 
however predicated that before a writ of certiorari or prohibition may issue the duty to 
act judicially must be expressly or independently imposed upon the authority called 
Tinon to determine the rights of a citizen. In the view of the' Judicial Committee. 

“If.the- mere requirement, that the Controller must have reasonable grounds of 'belief is 
insufficient to oblige him to act judicially, there is nothing else in ‘the context or conditions ofhis 
jurisdiction that suggests that 'he must^ regulate his action by analogy of judicial rules. The 
scheme -of the Regulation therefore negatived according to Judicial Committee, a judicial 
approach.” , ^ , 

I am not concerned in this case with the validity of the criticism by Lord Reid 
of the two decisions. It is sufficient to state for the purpose of this case that there is 
no principle or binding authority in support of the view that wherever a public 
authority -is ‘^invested ‘ with power to' make an order which prejudically affects the 
rights of an individual, whatever may be the nature of the power exercised, what- 
ever may be the procedure prescribed, and whatever may be the nature of the au- 
thority conferred, the proceeding of the public authority must be regulated by tlie 
analogy of rules governing judicial determination of disputed questions. 


1. LR. (1951) A.C 66. 

2. L.R. (1924) 1 K.B. 171, 205. 


3. L R. (1928) 1 KB. 411. 


i] 


SAHIB SINGH DUGAt V. UNION OF INDIA. 


221 


The alternative contention that the use of the word “ decide in Rule 30-A (8) 
compels a judicial approacli cannot also be sustained! 'As pointed out by PazhAli 
J.j in Advani’s case\ at page 642 : , - ■ . > , . 

“ The \s’ord ‘ decision ’ in common parlance is more or less' a neutral expression and it can be 
ttsed with reference to purely executive acts as well as judicial orders. The mere fact that an executive 
authority has to decide something docs not make the decision judicial. It is the manner in which 
the decision has to be arrived at which makes the difference, and the real test is : Is there any 
duty to decide judicially ? ” . ■ > ■ 

Rule 30-A' (8) requires the Administrator 'to review at intervals of not more tlian six 
months tlic detention order and tlicn to decide upon such review -whether 'the order 
he continued or cancelled. Tliat only imports that die Administrator after reviewing 
the material circumstances has’ to decide whether die detention of die detenu ^ should 
he continued or cancelled. Undoubtedly, in re\ie-i\ing die order of detention, &e 
Administrator -would be taking into account all the relevant circumstances existing 
at the time when die order isms made, die subsequent developments is'hich have a 
hearing on die detention of die detenu and d^e representation, if any, made by the 
detenu.' But the' rule contemplates review of die 'detention order and in the exercise 

of, a power to review a condition of a judicial 'approach is not implied. . 

" ‘Counsel for' the petitioner said that the order of the Administator dated 2-tth 
Pebruarj-, 1965j was invalid, because the Administrator had reviewed the order 
confirming the order of detention and not the order of detention. In the preamble 
-clause tliere is a reference to a “ report for revdew of the order, dated^ the 5m 
' Septehiber; 1964 confirming tlie detention order” of the petitioner. But it is difficult 
to divorce the order- of detention from die order of conlirmation, for without con'- 
fcmation the order of detention would have no legal sustenance. The Ruie pro- 
^'ides that the order of detention shall fordiwdth be reported, if made by an-^ officer 


^ctentioa order or.cancel it. It is pursuant to th^ detention order^ connrmed- tn 
a ^person remains detained,' ati'd ' die' review which is intended to he made undCT 
Rule 30-A' (8) is of tiiat order: wliich is confirmed. ''The second- par^pii _oi tne 
order of die Administrator tnakes it clear that the detention order 
sh'^ continue and that'detendon ordet is clearly the order made'by:'the Uistnct 
A:^istrate and confirmed by’ the Administrator. -x ‘ ' 

** ^ The petition' therrfore fails and is dismissed. . '. 


: k:s. 


Petition dismissed. 


' - > t . THE SUPREME COURT OF INDLA. ' , 
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Jicmeshwar Shaw V. District Magislrats, Burdican, A IJR. 1964: S G.33i distinguished From the 
mere fact that the authorities decided to drop the case under the Official Secrets Act and thereafter 
to order the detention of the petitioner under the Defence of India Rules, it cannot be inferred that 
the order of detention t\’as mala fide. , ~ , 

, ' ^ i ■ . ■ 1. -i . I i ' r ' > • . 

' It may not be possible toolitaih a conviction foi aparticular offence; but the authorities maystill 
be justified in ordering detention of a person invieiv of his past activitiesivhich will be of a mder range 
than the mere proof of a particular offence in' a'Court oflaw. i ' " ; ,, 

Petitions under Article 32 of tire Constitution of India for enforcement of- Funda- 
mental Rights. 

R. Gopalakrishnan, Advocate, lor' Petitioners. (In both the Petitions). 

' R. Ganapathy Iyer, and R. M. Sachthey, Advocates; for Respondent (in both the 
Petitions).- 


The Judgment of die Court was delivered by . ^ 

Wanchoo, J . — ^These two %\Tit petitions under Article 32 of tlie Constitution fori 
a w'rit of habeas corpus raise common questions and will be dealt with together. AVe" 
may set out the facts in ,one of tlie petitions (namely Petition 55) in order-to liighlight 
the points raised on behalf of the petitioners. ' It is unnecessary to refer to the facts in 
the other petition as they aie-similar ^cept that in the other case the original arrest 
took place on 6th Decerhber instead of 8th December. ' ‘ , 


Sahib Singh Dugal, petitioner %vas employed in the Posts and Telegiaplis Direc- 
-torate of the Central Government. He Was ai-rested onStli December, 1964^, and 
put in jail as an under-trial prisoner for an, offence under section 3 of the Official 
SecretS 'Act. Various ::emands were taken .lipto l 1th ! March,- 1965 in connection 
with the criminal' case against 'the petitioner. i - It appears that besides Dugal, eight 
other persons were also'involved<in,the case under section • 3 'of the Official Secrets 
Act, including Jagdev Kumsir Gupta, tpetitionerdniPetition No. 56 of 1965. On 
11th March, 1965,.tlieD.eputySuperintendentpfPoJice 'who was apparently in cliarge 
•of the investigation made a report to tlie Court to, the effect that all the nine persons' 
involved in Aat< criminal- case might be discharged as sufficient evidence for their 
conviction; could 'not be. discovei'ed during the investigation^- Consequently,' the 
Magistrate discharged all the nine'ipersons including Sahib Singh Dugal and- Jagdev 
Kiunar Gupta petitioners and they were released irom jail that very eyening. : Im- 
mediately after Sahib S'mgh Dugal came out of the jail, he \vas served with an .order 
•underrule'SO (1) {b) of the Defence of India Rules (hereafter referred to as the'^Rules). 
This order was passed i by CtheiGova'nment .of India and'provided that Dugal bo 
detained in order to prevent himjrom actmg.in a manner prejudicial to the Defen- 
ce of India, public s^ety and In'dia’s relations 'wtli foreign powers. Dugal was then 
-arrested and detain'ed in'fhe Central Jail,-Tehar; NewDellii^inSccordance witli the 
further order of the Government of India binder .Rule 30 .G) of theRuIes. i ' t.; < > 

The' case 'of the petitioners before us is hvo-fbld. ‘’ In the first place they rely 
on the decision of this Court in Rameshwar Shaw v. District Magistrate, Btlrdtuan\ and 
tlieir casc'is thi't in view of tliat decision the order of their detentidn-and jthe^sfvice 
^ of ffiat order^ m^e^ illegal.ancf-they. are the refore entitled to release, In the second 
place,'lt is'-ufged'^hat ‘the’^order'pf'dctentiqn the cirefimstahe^ of, the 

case and tlierefore should be set asid^. The Union contests the petitions and urges 
‘that -Rameshwar ^Shaw's Aids’ no application ^to tlie present cases and ' tliat 

■'there yvas'nd wafe’yfdir iiitentiori in making thh'Oidei'S'of detention. • ' - '' 

' - ' ' ' ^ *’■ , X I. r. ■' . ' 1 I'.C > ' - * . ^ ' I J / D 'X ' ' , '■ ’ 

We shall first consider ivhether the orders in tlie present cases, are coyef pa by. 

, tlie decision ofitliis Court in Rameshwar Shaw's case}, and should therefore be set aside, 
“r.- 1. ^r„'_ tii- 'jC’Lri-'';.!. t> SjfoVar 


"It is^nece^m-y, in this cohnebtion to refer to tiie 'idets In ’tliat 'case. Rarnesn 
Shaw was ordered to be detained by^an oide'r passed on 9th February, llod.' Tins 
ordcr-was served on4iimdh.~15th_Febfuary;_1963'.Ll.At.tliat'tiiheiie.wa3‘m Burdvau 
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jaU. ^ , He had, been in that jail for sometime ,past in connection with a criminal 
complaint pending against him. Therefore, both when the order was passed and 
^vhen it was sciwed on Rameshwar Shaw, he was already in jail in coimection with 
the criminal case pending against him arid it was not imown how long, he would 
reinain in jail, in that connection. It was, also impossible to say at tliat stage whe- 
ther,he would be convicted in the criminal case or acquitted. It may be mentioned 
that' that was a case of detention under the. Preventive Detention Act. where grounds 
and particulars are supplied to the detenu. But the main question that was decided 
dierein ^vas that ryhere,a person was ^ready in jail for an indefinite length’ of time 
in connection with a criminal case pending against him it, would not be possible for 
the authority to conicjto the conclusion that such a person’s detention is. necessary 
in order- to prevent him from acting in a manner prejudicial- to the public safety 
etc. It was pointed, out that the scheme of the section postulates, that if an order 
of detention is not passed against a person he would be free and^ able to act in a 
prejudicial manner; but when the. person against 'whom an order, is passed, is 
already in jail for an indefinite length of time or for a long time to come (say when 
he is undergoing sentence of imprisonment for a number of years) it could hardly be 
said that such a person would act in a manner prejudicial to the public safety etc. 
unless he is detained! In such a case preventive detention would be unnecessary 
for the person concerned is already in jail for an indefinite length ’of time or for a 
long time. ' In Rameshaivr Shawls case\ he tvas in jail in connection with the criminal 
case Spending against him for an indefinite' length of time.’ It was 'in those pircum-! 
stances that this Court' held .tli'at the authority ordering detention could riot legiti- 
mately come to the conclusion that tlie detention' of the' person tvas riecessary.'to pre- 
vent him from acting in a manner prejudicial to thh public safety etc';, for in'coihing 
to that conclusion the authority had to be satisfied that if tlie person is not 'detained; 
he' would act' in a -prejudicial 'manner' and that- inevitably postulates''freedom of 
action to die^ said person at tlie relevant- time. -If siicha person was already in jail 
custb'dy for an indefinite length of tirne it could not be postulated about him thaf if he 
tvas not detained he would act in a prejudicial manner. ^ 

;i’' ' ' j 't ! u- , ■ . 'i - -I i.m'is, ' m . j j - >. iC 

This matter w!as again considered by this Court irisSmt.^Godavgri^Shamradsv.-'The 
State of MaharasMra": cThat was a case where a certain .person had i .been ' detained 
under the Defence of India Rules, r rLater, this order was revoked and.anothjsr .Order 
was, passed to. remove some .technical .defects. .The, latter, order .>yas . challenged las 
illegal -as,' it was passed'at (the time w.henithe person epneemeS was in'detention and 
it was also served on her in jail. This Court held trial tlie second Order of the 


State Government after it had decided to revoke tlie earlier, order was perfectly .valid 
so far as the time of making the^ older was cbriceni'ed' arid its 'Service ori 'lhe aetenu 
(who was 'detained not as an under trial or as a convicted person) could? riot be 
assailed, and the Case of Ramaeshwar Shaw^, was distinguished. 


It will be noticed that the facts of the present two cases differ from tlie facts of 
Rameshwar Shaw's case’'-, in one material particular. Rameshwar Shaw was in jail 
in connection with the criminal case pending against him for an indefinite duration. 
The order of detention as well as tlie serxdce of tliat order %vas made on Rameshwar 
Shaw when he was in jail for an indefinite period in connection with the criminal 
case pending against him. In the present cases it is true that the petitioners had been 
in jail for about three montlis before tlie_order of detention was made against them. 
But there is a significant difference uTthe present cases, namely, that tlie executive 
authorities had decided tliat the criminal case against the petitioners could not suc- 
ceed for want of sufficient e\’idence and applied for the discharge of the petitioner. 
It was in those circumstances tliat tlie executive authorities decided to pass an order 
of detention. So on lltli March, a report was made to the Magistrate that the 
petitioners should be discharged as there was not sufficient evidence for their comdetion 
and on the same date tlie order for tlieir detention was passed under the Rules. 
Further it was served on the petitioners immediately after their release from jail. 


■-A'TTrTSBTS'-CrSIST 
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In' these circumstances, ^the ratio decidendi ^ oi'Rameshawr Shaw’s' Case'^, ,will not'apply,’ 
for’the autliorities harf decided to drop the criminal case and aslc for the discharge of 
the acchsed/' Then they considered whether Acre was justification for the deten- 
tion of the peUtioneirs under, the Ru'les and decided to detain them. As ,was pointed 
out 'by this Court in Kameshivar Shaw’s cdse^', detfentio'h'is'made g'ener'allvjin tlie lights 
bf 'the evidence about tlie^pak activities ‘of’ the. person’ concerned. But 'these past' 
activities should ordinarily be' proximate in’ point: of tiiii'e'in'pi'der to justify jJie order 
of detention. , Tn ’the present cases the .^etitioners/'had been in .jail foV only 'three 
mohthi before' the ordef of detention ‘was ‘passed. ' Tt‘ cannot be said tiiat’th'e conduct 
df the' petitioners before %is period ,of three' months is notbroximate'ehoug’h' to iustify 



petitioners Tanged dvfer'a'pe'tiod, of fwO;years_‘befor'e the’date'bf detention and that 
waS’taken 'infb ,acctiUnt to’come to’ itie'fcohciusion ,wh'eth'er’the ‘defe'ntion'|Under the’ 
Rules ''■was justified opndti'" We’ are 'ttieTefote' of opinion 'that the’ ptfitionCrs cannot 
get 'advantage' ?>f iiie dncis’idn dC this 'Court in^ ‘Ranieshwai Shaw’s 'case^‘, *t)ri “^the facts 

iti ttiV present ■ clsesl" ' ' --'’-■ir- J’-- '-ii' - ’ v' ' ' > 

r,.: .1 'iT.- o-if.tj.i j'i ’(I i'. ot"; , ur.ii' 7'. L'._ , I'r'-r'; r ' 'j’u P 

-The,, next ppntentipnjpn behalf-, of the petitioneip. is that the order is inala fide.' 
The reason.foTthisppntentipn'is that itvras^ originally, intended to prosecute the peti- 
tioners under: section, 3. of rthe ,Official,. Secretsi Act and ' .when, the, 'authorities were 
Tinable^tg^get .sufficient evidence to obtain a -conviction; they decided to i drop the 
•criminal proceedings; aind-tp'prder the.jdetentionpf thepetitioners.t .Thishy itself is 
not sufficient to-Iead to thetinference,,that the-action-of the. -detaining, authority was 
jnalafide. . Itmay very, well be that the executive authorities.felt that itiWas.not possi- 
ble to obtain a, convection for a'-particular offence, under the Official Secrpts Act ; at 
]thesame time ,they,might Reasonably come to thQ.conclusion'that the activities of the 
petitioners which -had been, ■watched for.over.two'yearS before the order of detention 
was^ passed werepf such a . nature asn to. justify -the order, of detention.- ( We cannot 
infer merely from the fact that, the authorities decided to ; drop,, the case under the 
Official Secrets Act and thereafter to order the detention of the petitioners under the 
'Rules that the order of detention ■vVas'm'i/a fide. 'As ■vve have' already said^' it may not 
be possible to^bb'tain a conviction, for a particular offence ; but' the 'authorities may 
still be justified ill ordering detention of-a person in view of hife past activities which 
will be of a '-wider 'Tange than the'mere prbofPf ap'articulaf offence ina'Gdurt of law. 
We are not therefore prepared Ho hold thab the orders bf detention 'in these 'cases 
vieve -mala fide: '■ ' ' >'1’ '■ '•' ’ 1 ' o i , 


.The' petitidhs therefore 'fail' and' are, heretiy '’dismissed.' 

.HI 'C Il-C Jj" ' •"'. t, 


hi 


biri 


ti f » . 


? Petition dismissed. 
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i] ! mATUkdhari SINGH v'. janaRDan PRASAD (Hidayatulhh, J.)> 

\ THE SUPREm COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : A. K. Sarkar, M. Hidayatullah and V. Raiiaswami, JJ. 

Matukdhari Singh, and others , ' Appellants* 

V. , , , , 

Janardan' Prasad ’ ' - ‘‘ ^ Respondent. 

Criminal Procedure Code {V of \S9^), 'section 417 {Z)— Appeal against acquittal— Power of High Court to 
set asid" acquittal and order' retrial— Trial Court o.iatting charge for ^serious offence (disclosed by evidence) which 
would be beyond its jurisdiction and acquitting on lesser dharges within jurisdiction— Power to order retrial. 

' A retrial may be ordered for a variety of reasons. The Code of Criminal Procedure gives a wide 
iliscretioii and deliberately does' not specify the circumstances for the, exercise of the discretion because 

thefactso'fcasesthatcomebeforetheGourtsarecxtremelydissimilar. ‘ ... 

However hesitant the High Court niay be to set aside an order of acquittal and to order retrial, it 
has jurisdiction under the CrimiAhlPrbcedure Code to do so.'ifthe justicedf the case clearly demands it 
and a case of omission,' frqnl tile charge' of a serious offence pnmd facie disclosed by evidence, is one 
of tlibse circumstances in whicli the power'ean properly be exeicise'd particularly when tiie chaise 
for the offence 'if framed, would have ousted the Court' of trial of its own jurisdiction. 

. Dr. Sanmukh Singh Teja Si'tigh Yogi v. ^mp'eror, htPi. 1945, Sind 125 approved. , , , 

Appeal- by JSpedal Leave from the Judgment and Order, dated 10th August, 
1964 of the Patoa High Court in' Criminal Appeal No. 66 of 1962.' " ’ 

' , ~R. K. Garg, S. C. Agdrwala and D. P. Singh^ Advocates for Mis. Ramamurthi 
Co., for. Appellants. , ' ■ _ : ' 

D. Goburdhun, Advocate, Jot Respondent. ' < 

At the .conclusion of the hearing, the Court made the following 

ORDERt— This appeal is dismissed. The record shall be returned to tlie trial 
Court for disposal according to law. We shall give our reasons later. 

The Judgment of the Court was delivered lay 

Hidayatullah, J4— By an order pronounced on 7th May, 1965, we ordered the 
dismissal of this appeal but reserved our reasons which we now proceed to give. 

The five appellants were tried on a complaint by the respondent Janardan 
Prasad before the Honorary Magistrate, First Class, Jehanabad for offences under 
sections 420, 468, 406, 465/471, Indian Penal Code,' They were acquitted on 31st 
August, 1962. The complainant obtained Special Leave of tlie High Court at Patna 
under section.' 417 (3) of the Code of Criminal Procedure and filed an appeal against 
their acquittal. The High Court set aside the acquittal and remanded the case to 
the District Ma^strate of Gaya with a direction that the case be inquired into under 
Chapter XVIII of the Code from tlie stage of taking evidence under section 208, 
witli a view to their committal to the Court of Session. The appellants now appeal 
by Special Leave against the judgment and order of tlie High Court. The facts of 
the prosecution case may now be stated briefly. 

Janardhan Prasad and his bi other Jangal Prasad were separate, having, prior 
to the present occurrence, partitioned their lands by metes and bounds. Plots Nos. 
1810 and 1811 in village Kalpa Kalan fell to tlie share of Jangal and plot No. 1699 
in the. same I village fell to.tlie share of Janardan. Jangal Prasad’s plots lie close to 
the 'dalan of Matukdhari and his brothers Rameshwar Singh and Dhankukdhari 
Singh (the first three appellants) and they coveted tliem. Janardhan alleged tliat 
they forged a sale deed in respect of half the area of those two plots and presented 
the documents for registration. Janardhan was aggrieved but on the intercession 
of Deoki Lai- and Chhedi Lai (appellants 4 and 5) the dispute was compromised 
and it was agreed that Janardhan would e.xecute a sale deed for plot No. 1699 and 


* Crl ANo. 26 of 1965. 
s c J— 29 


t 7th 1965. 


+ 20th July, 1965 
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half of another plot Noj*/1491 while ’Matuk^aricand his brother Dhanukdhari 
Singh agreed to sell in return, *0.10 acre in one of their plots (No. 1797) to him. 
The complainant executed two sale deeds in respect of the two said plots and 
Dhanukdhari Singh executed a sale deed in respect of plot No. 1797 as itAvas in his 
name. The latter sale deed was taken in favour of Janardhan’s son. . All documents 
were scribed by Deoki Lai with the help of Chhedi Lai and were presented for 
registration. The receipts obtained from the Registration Office were left with 
Deoki Lai till tire result of tlie first registration case (which was fixed for 8tli FelJ^ruary, 
1960) was known. .When Janardhan asked for the receipts he. was put off.' He 
foimd later that the two documents , had already been_ withdrawn by forging his 
signature. Matukdhari had withdrawn the deed executed by Janardhan and Dhanuk- 
dhari the sale deed executed by himself. ^ The complainant was assured fjy Deoki Lai 
and Chhedilal that the deed execufed in favour of^his soff would be .returned by 
Rameshwar' Singh with whom, it was said to be, lying, Jaut ,Rameshwaf"Singh 
refused to^ do so. The complaint was, therefore, filed. 

The Sub-Divisional Officer,. Jehanabad took cognizance under , sections ',468,. 
406 and 420, Indian Penal Code, and sent the case to the Honorary Magistrate for 
disposal. The Honorary Magistrate drew, up charges against all the accused under 
section 420, Indian Penal Code. -In , addition, , Chhedilal and, Deoki Lai were 
charged under section 468, Indian Penal Code and section ,406, Indian Penal Code 
respectively. Matukdhari was charged under sectiom 465/471, Indian Penal Code. 
These,' charges': could’iKc ' tried "by the- Hotibrafy'' Magistfa'te. - 'I^o'{ charger under 
section 467, Indian Penal'CoHe'was’Jramed' against’ dny-oDthe appellants".''' If It 
had been framed the case had to be cornmitted ,to the. Court of Session.. .On 29th 
March, 1962' tho complainant, by a' Avritfeh application, asked^tliat action under 
Chapter XVHI of the Code be taken but the Magistrate declined to commit the 
accused. Another application dated t28th' June, 1962,’- for"' the same 'purpose was 
also rejected. The. learned Magistrate held that the,, evidence, of entrustment of 
the receipts frdm the "office of the Registrar was not satisfactoiy and Deoki Lai could 
not be convicted under section 406, Indian Penal Code.' ' He further held, mainly 
on the ground that no handwritmgi expert Avas- examined,! that if was not possible 
to say that there was forgery of the signatures or that Matukdha.ri had used the 
receipts knowing them to be forged. On these finding the. appellants, weie 
acquitted. ' ' ‘ \ , > 

In his appeal beford the High Court the complainant contended that the trial 
before the Magistrate was without jurisdiction. as die Magistrate should have acted 
under Chapter XVIII with a view to committing* the .accused to the Court of 
Session for trial' as the facts disclosed an offence under section 467, Indian Penal 
Code, Avhich is triable exclusively' by the Court of Session. ,He contended that the 
offence was made out on his evidence and as registration receipts were .valuable 
securities under section 30 of the Indian Penal Co'de a charge under section 467, 
Indian Penal Code should have been framed. This argument found favour with 
the High Court and it was held that although section 467, Indian Penal Code, was 
not mentioned in the complaint, a charge under that section ought to have been 
framed. The High Court pomted out that it was the duty of the Magistrate to 
apply the correct law and if the facts disclosed an offence exclusively triable by 
the Court of Session he ought to have framed that charge and not assumed jurisdic- 
tion over the case by omitting it. In the opmion ’ of the High Court a pnma facte 
case existed for framing a charge under section 467, Indian Penal Code, which meant 
that the case ought to have been committed to the Court of Session. The acquittal 
was, accordingly, set aside and retrial ordered. In this appeal the judgment is 
assailed as erroneous and' against the principles laid down by this Court for dealing 
with appeals against acquittals. 

Mr. Garg relies strongly upon two cases of this Court. They are Abinasit 
Chandra Bose v. Bimal Krishna Sen and another'^ and Ukha Kolhe v. State d/ Maharashtra^^ 

I '*,1964) 2 S C J. 285: (19C4) M.L J (CrI ) 2. (1964) 1 S G R 926': 

488 . (1963) 3 S C R 564 AIR 1963 SC I.R. 1963 S G 1531. 

316' - , . , 
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He contends tliat the trial before die Magistrate, in so far as it went, was ^vith juris- 
diction and It could ,not be set aside' merely because, the High Gourt thought that 
a charge under section 467, Indian, Penal Code might have been framed. He 
contends that such a proceeding is npt contemplated under section 423 ( 1 ) (a)', 
Giiminal Procedure, Code as explained by this Court ‘in .the two cases cited above. 
He further refers to Barhamdeo Rai and others v. King-Emperor^ Balgobind Thakur and 
others v. King Emperor’^ and K, E. Razy a Bhagwanta^ as instances where, the trial 
being with jurisdiction, no retrial was ordered even ' though* it was submitted to 
the High Court that some other offences triable exclusively by the Court of Session 
with which accused could be charged, were also disclosed. These cases need not 
detain us. Tliey do not deny the power of the High Gpurt to order a retrial. The 
High Courts in those cases did not order a retrial because the accused were convicted 
of lesser offences and tlie sentences imposed were considered adequate in all the 
circumstances of those cases. ' , 


V. 


The two cases of this Court were considered by us in Rajeswar Prasad Misra 
State of IPcrl Bengal* ‘ We have pointed out there that a retrial may be ordered 
for a variety of ■ reasons which it is hardly necessary or desirable to state in a set 
formula and the observations of this Gourt arc illustrative 
The Code gives a wide discretion and 


but not e.xhaustive 
deliberately does not specify the 
circumstances for the exercise of the discretion because the facts of cases 
that come before the ' Courts are extremely dissimilar. Wc pointed out 
that .it- would not be right to read the observations 


of this Gourt 


'-*^**' .At- nut L7U l(J ICtlU _ _ 

(mtended to illustrate the meaning of the Code) as indicating in advance the rigid 
limits of a discretion which the Code obviously intended should be developed in 
answer to problems as they arise. Wc gave some illustrations of our own which fell 
ou 6 ide those obsenmtions but which might furnish grounds, in suitable cases, for 
an order of retrial. This case also furnishes an example which may be added' to 
that list. The High Court pointed out that there was evidence that the endorse- 
ments on the receipts were not made by Janardhan. Janardhan denied 'on oath 
that he had written them and stated, that they were written by , 9 nc of the respondents, 
tvith whose handwriting he claimcd'’to be fadiiiidr; ’ Tlicfc was prima facie evidence 
to show that the two deeds w'hich 'wcrc'.prescntiid for registration were taken out on 
the strength of forged icccipts. No suggestion was made to Janardhan in cross- 
^anunation'^that -he' had endoi'scd the receipts' iii favour of Matukdh'ari or 
Dhanukdhari. If he had not written the endoisemcnts, some one else must Imve 
done so. No doubt Vi^^nrlv^rriiincr f>:xnerts could havc been examined. 


The 


handwriting experts could havc 

“magistrate could have taken action under section 73 of thc^ Indian Evidence Act 
out this Was' not done. If the Magistrate had 'applied his mind to- the problem he 
would have seen easily that a prima facie case of forgery was made out He should 
men have considered whether the receipts iverc valuable security or not. It he 
“ad done that he \vould havc seen that the main offence vrovXd puma facie one 
under section 467 , Indian Penal Code read with section 471 and tlic other offences 
"ere subsidiary. It was thus not proper for him to choose for trial only such offmees 
u^er wy^.}^ he had jurisdiction and to ignore other offences oyer which he had none 
tt's duty clearly was to frame a charge under section 467 , Indian Penal Code and to 

uunit the appellants to stand their trial before the Court of Session. ^ ' r \ 

was open to the High Gourt, while hearing an appeal under section 41 7 (3J 
to direct the Magistrate to frame a charge for ari 

'-■'f .hat .t 

he trial before the Honorary 
If It were so there would be 


acci ^‘■‘‘nnsnea Dy the eviaence lor tiie jjxy 
TTitri, o committed to the Gourt of Session. — ;-o - 

mS ^ud no jurisdiction in the matter because the trial 
Magistrate (m so far as it went) was with jurisdiction If it were «« 
u? remedy whenever a Magistrate dropped serious charges ousting him of his juris 


and tried only those within ,his jurisdiction, xne i^mteror^ 

^!!£^ind Chief C ourt reported in;i7r. Sanmukh Smgh Teja Singh logi v. Emperoi^ 

1. A Tii in.... „ 3f; ' ' ' ' 4._ (1966)_M.L.J. (Cr )_94l^(!966)_l S G J- 




2'a 

(1902) 


J92C Pat 
192B' PaT 


39 ' 3 : 


4 Bom L R. 267 (2) 
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where retrial was ordered in^very similar circumstances. ' W^'were referred to that 
ruling and on reading it we do not think the High Court was wrong in accepting 
it as a correct precedent. For, however hesitant 'the- High Court may be, to' set 
aside an order of acquittal and to order retrial, it has jurisdiction under the Code 
to do so, if the justice of the case clearly demands' it and a case of omission from' the 
charge of a serious offence pnrridfdcie disclosed by evidence, is one of those circum- 
stances in which the power can properly be exercised particularly when the charge 
for the offence, if framed, would have ousted the Court of tnabof its own jurisdiction; 


' Mr. Garg submitted finally that acquittals are not set aside in other jurisdictions 
and cited the example of English Criminal Law. He submitted further that the 
setting aside of an acquittal with a view to holding a second trial robs the accused 
“ of the reinforcement' of the presumption of 'innocence which is the result of the 
aequittal.” As to the first submission it is sufficient to say that in our criminal 
jurisdiction a .retrial is 'possible' and -we ineed not be guided Ky other jurisdictions. 
No doubt the High Court must act with great. care and' caution andiuse the power 
sparingly and only in cases requiring interference.’ As to. the second it is not neceSr 
sary to consider how the presumption of innocence is reinforced by an acquittal and 
to what. extent. ■ The phrase in any event is. hardly apt to' describe a case where 
the accused is acquitted ■ perversely, or 'without jurisdiction. All. that can be said 
is that these ;appellants were presumed to-be innocent at their first trial and will not 
be thought less so at their second trial ' till their guilt is established legally and 
beyond all '.reasonable doubt. ' I ,f .. j .m'.. ' > 

, ■ .... .. 'i K ' ' . . J. _i' 

; ' 'In our judgment the High Court acted w'ithin its jurisdiction when it set.aside 
the acquittal of the appellants ;and made an order for!their-.retrial in the terms , it 

did. ' ' - ' . .f . T .1 . I ' . 


K.S. 



' App^ed ^dismissed. 
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.Present’: — K. N. 'Wanchoo, M. HroAVATuLLAH and J. C.-Shah, JJ.. 


Raja Bhanu Pratap Singh ' ' ' * ' ‘ 

\ v\ y' 

The Assistant Custodian, Evacuee Property, Bahraich 


Appellant* 


Respondent- 


Admimstraltonqf Evacuee Properly Act {XXXI of \p5Q), as amended by Act {XGI o/' 1956), 10 

(2)(n) — Powers and duties of Custodian — Custodian if entitled to entertain claim of money decree-holder agains 
evacuee — Amendment of clause (m) and deletion of Rule 22 — Effecti 

\ ' ' 

The words used m clause (n) of section 10'(2)'oflhe Administration ofEvacuee Property Act em- 
powering the Custodian to pay to “ any other person "any sums of money out ofthe funds in his posses- 
sion are not restricted to persons who are members of the family of the evacuee , they include other per- 
sons as well who are entitled to receive rrioney from the evacuee, as for'instance the holder of a money 
decree against the evacuee. It cannot be said that'because ofthe amendment made in 1935 m section 
10*(2) (m) deleting the words “ or of any amounts diie to an> employee of the evacuee or of any 
debt due by the evacuee to any person ” and deletion m 1956 of Rule 22 setting up inachmery for 

registration of debts, the powers of the Custodian to pay the debts have been restricted. 


' If poiver to pay the debts was derived Under both clauses {m) and (n) deletion of the provision 
which authorised the Custodian to pay debts due by .the evacuee to any person from clause (m) and 
of Rule^ 22 setting up machinery fir registration of debts did not affect the poaver which is conferred 
by clause (n) of sub-section (2) and also by section 10 (1). The power to administer is not merely a 
poaver to maliage” dn'Kehalfof the evacuee so as to authorise the Custodian merely t'd collect the assets 


C A No. 124 of 1963. 


29th July, 1965 . 
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Court h not decisive of the question, whether a person making a claim 
1 entitled to the sum of money claimed by him. It is for the Custodian to determine whither the 

and not arbitrarily. Of course m forming his opinion he must act judiciaUy 

S. S. Shukla, Advocate, for Appellant. 

Gopcil Smgh and R. K . Sachihy, Advocates, for Respondent. 

The Judgment of the Court tvas delivered by 

obtained money decrees in ttvo suits Nos. 9 of 
aSinsr I Court of the Subordinate Judge, Lucknow 

S?Pr^rT^ Mohanunad Ali Khan C^azilbash Zamindar, Al^bad Estate, in 
]ioM,>r i 1 2^ time to time execution applications were filed by the decree- 

dipfl on Zamindar, but nothing tvas recovered. Rani Manraj Kber 

and ] October, 1941 and the appellant was brought on the record as her heir 
fivp n ^^^P^csentativc. Natvab Mohammad Ali Khan Q.azilbash also died and 
Jpfrai timongst tvhom ivas one Nawab Ali Raza Khan tvere impleaded as 

5 representatives in the execution proceedings. 

1950, Nauyb AH Raza Khan'(Talukdar of AHabad Estate) who 
wer H the only judgment-debtor from whose estate the amounts due 

und^ ^ recovered, migrated to Palcistan and he was declared an evacue- 
of pro\nsions of the Adrmnistration of Evacuee Property Ordinance XXVH 
'ras later replaced by the Administration of Evacuee Property Act 
of 1950. The Custodian of Evacuee Property took possession of the estate o 
kr applied to the Civil Judge, Luclcnow for removal of attachment 

. o^ the estate by the Ch-il Judge, Bahraich in execution of the decrees at 
T ? ^^tance of the appellant. The Ghdl Judge, Lucknow, by order dated 22nd 
re ‘directed that the “ transfer ccrtificafc ” issued in the tivo decrees be 

c^ed and the papers be consigned to the record. Against the order passed by 
J^Hge, Lucknow appeals were preferred by thc appellant to the High Court 
aft B}’' order, dated 22nd February, i960 the High Court held that 

- b Custodian entered upon the management of the properties of the evacuee 

of section 1 7 of the Administration of Evacuee Property Act, so long as 
e property remained vested in the Custodian under the profusions of that Act 
■"■’as not liable to be proceeded against in any manner whatsoever in execution 
0 any decree or order of any Court or other authority. 


On a 7 th September, 1960 the appellant applied to the Custodian for an orde^" 
^ner section 10 (2) (n) of the _Administration of Evacuee Property Act, 1950, 
acting that his claim forRs. 1,27,638-20 under the tivo decrees in Suits Nos. g of 
^932 and 42 of 1932 be satisfied out of the assets belonging to the estate of Nawab 
^ Raza Khan. The Assistant Custodian-General, Evacuee Property, U.P., 
^ncknow, exercising the powers of the Custodian rejected the application holding 
he had no power to grant relief to the appellant of the nature claimed. In 
^creise of his resuslonal jurisdiction, the Custodian-General, Evacuee Property, 
-New Delhi, confirmed the order, and the appellant has, vrith Special Leave, appealed 
Against that order. 

^ The question 'which falls to be dctcrminc-a in this appeal is, whether the 
^ustodian is enutkd to entertain the claim of the holder of a money decree agai^t 
tbe evacuee for satisfaetjon' of his dues out of the assets vested in the Custodian ov 
section 7 of the Administration of Evacuee property Act. The Custodian te-d 

mat he had no such pov.'cr- and the Custodian-General agreed with him. Section zo 
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ment has deliberately taken, away the power to entertain a claim for satisfaction of 
debts due by the evacuee. Section lo (a) as it originally stood, provided : 

“ incur any expenditure, including the payment of taxes, duties, cesses and rates to Govern- 
ment or to any local authority , or of any amounts due to any employee of the evacuee or‘ of any 
debt due by the, evacuee to any person.^”, , . 

Under Rule 22 made in exercise of the powers under section 56 of the Act, pro- 
vision was made for registration of claims by persons claiming to receive payment 
from any, evacuee or from any, property of such evacuee, whether in re-payment 
of any loan advanced or otherwise, by presenting a petition to the Custodian. The 
Custodian was entitled to register a claim under clause (2) where it was supported 
by a decree of a competent Court or' axegistered deed- executed and registered be- 
fore 14th August, 1947 or by registoed deed executed and registered pn or after 
J4th August, 1947,' and the transactioh in respect of which the deed was so executed 
and registered had been confirmed by the Custodian, or where an acknowledgment 
in writing was executed by the evacuee hirnselif before the ist March, 1947, or where 
such claim was of the nature referred to in the Explanation to sub-rule (i) and the 
transfer of property in respect of which the claim was made was a-bonajide trans- 
action. If the claim did not fall under, sub-rule (2) the Custodian had to direct 
the claimant to, establish his claim in a‘'civil Court. Sub-rules (3) and (4) provided : 

’ “(3) Themereregistratioii ofaclaimshallnotentileth'eclaimant to payment and the Custo- 
dian may for reasons to be recorded refuse payment. , , ' 

(4) No’ debt incurred by the evacuee before the property vested ihithe Custodian‘shaIl be paid 
without the sanction of the Central Government or Custodian-General. ” ) 

The Explanation to sub-rule (4) set out cases in which; the sanction of the ^Central 
Government was not necessary. ..... 

The Administration of Eyacuee Property Act, 1950, was amended by Act XCI 
of 1956 and the words “ or of any amounts due to anyfcmployee of the evacuee pr of 
any debt due by the evacuee.to any person ” in section 10(2)' (m) were deleted The 
Central .Government thereafter issued on '20th February, 1957 order deleting 
Rule, 22 , Relying upon, this^legislative development,, it... was contended, that an 
express, powei;' to entertain a claim for satisfaction of, debts due by the evacuee 
,was. conferred .upon the Custodian by section 10 (^2) (m) and machinery was.proyided 
for effectuating the exercise of that power in Rule.22, and the Legislature having 
(dieted the clause which authorised the Custodian 'to exeicisc the power to;pay 
debts and the machinery in that behalf, no such power remained vested m, the Custo- 
dian. 

We aie, however, unable to'agree that because 'of the amendment made in section 
10 Cs) (?«) and the deletion' 'of Rule 22 the power which is vested in the Custodian 
under section 10 '(2) (n) must be held restricted. Sub-section (i) of section 10 sets 
diit the poWer^of the Custodian genefally,^and the diverse clauses in sub-section (2) 
illustrate the specific purposes for which' the pow'ers may be exercised, and there is 
no reason to think that the clauses in sub-section (2) are mutually exclusive. If poiver 
to pay 'the debts' W'as derived both undbr clauses Cm)' and (n) as it appears it ivas, 
deletioii of the ’ provision w^hich authorised the Custodian to pay debts due by the 
evacuee to any person from clause (m) and of Rule 22 setting up the machinci y for 
registration of debts did not,' in our judgment, affect the poiver which is conferred 
by'clause (n) by sub-section (2) and also by Section 10 (i). ‘ In our judgment, the 
power to administer is not mcicly a power to manage on behalf of thte evacuee so as 
to aulhoiise the Custodian merely' to recover and collect the assets of the evacuee, 
but to discharge his obligations as well. The power to administer for purposes men- 
tioned, having regard to the diverse clauses in sub-section (2), includes the power to 
pay such debts which m the opinion of the Custodian are binding upon the evacuee. 
Specific enunciation of that power in clause (n) authorising the Custodian to pay to 
-any other person wh6 in the opinion of the Custodian is entitled to any sum of money 
supports that conclusion.' . 
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As already observed, the decree of the civil Court is not decisive of the question 
whether a person maldng a claim is entitled totliesumof money claimed by him. It 
is for die Custodian, to determine whedier the claimant is entitled to receive the sum 
of money claimed by him out of the funds in his possession. He has to form his 
“ opinion ’’ on this question ; of course in forming his opinion he must act judicially 
and not arbitrarily. As the Tribunals below have determined the claim raised 
before them only, on the question of jurisdiction to entertain it and not on tlie merits, 
we' are unable' to -pass 'any effective, order in favour of- the appellant. -The 
orders passed by tlie Custodian and the Custodian-General must therefoi'c be set 
aside and the proceeding remanded to tlie Custodian to determine the question 
whether in the opinion of the Custodian the appellant is entitled to any sum of money 
out of the funds in his possession and whether for the purpose of administration and 
managementjOf the evacuee property or for enabling him to satisfactorily discharge 
his duties under the Act the amount claimed should be paid. '• 

The appeal is therefore allowed. The appellant would be entitled to his costs 
in this. appeal from the Custodian. 

“ K.S. ' , ' Appeal allowed. 

' ' THE SUPREI^E COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present: — ^A.K. Sarkar, N, Rajagopala Ayyangar and R. S. Bachawat, JJ. 
r ' 'I ‘ ' 

Roshan Lai and odiers ■ , . . . . Appellants* 

• V. ' ■ • ' . ; ’ 

The State of Punjab ' ‘ . . Respondent. ' 

Penal Code {XLV of IQQO), section 201 — Offence under — Ingredients — Measure of punishment — Dclermtna~ 
iion of— Relevant factors . , , i 

JPer majority {A. K. Sarkar, J., inclining to’dissentbutnot expressing a final opinion). — The first 
paragraph of section 201 of the Penal Code lays down the essential ingredients of the offence under sec- 
tion 201 . It must be proved firstly that an offence has been committed. Secondly, the accused must 
know or have reason to believe that the offence has been committed Thirdly, the accused must either 
cahse any evidence’ of thcicommission of that offence to diswppcat or give any information respecting 
the offence which' he kitotvs or believes to be false.' Tourthlyjbhc accused must have acted with the 
intention ofscreenmgtheoffenderfromlegalpunishment. By thesecond, third and fourth paragraphs 
themeasureofthepunishmentismadetodependuponthegravityoftheoffence. Theword “ offence’* 
wherever used in the first, second; third and fourth paragraphs means some real offence, which m fact 
has been committed and not some offence which ;thc accused imagines has been committed. The 
punishment depends upon the gravity of the offence^vhich was committed and which the accused knew 
or had reason to believe to have been committed. ;If an accused on seeing blood marks on the ground 
jnade as a result of an offence punishable under section 323, Penal Code, erases the blood marks with 
the mtention of screening the offender whom he erroneously believes to have committed the offence 
of murder, lie could be convicted only on the footing that an offence under section 323 was committed 
and that he acted with the intention of screening such an offender believing that siich an offence was 
committed, and he may be punished accordingly under the fourth pai agraph with impris'dnment ex- 
tendmg to three months , but he could not be convicted on the basis of ' his having screened a murderer 
merely because he wrongly imagined that an offence of murder had been committed If punishment 
under section 201 could be made to depend on the belief of the accused as to the offence committed 
the erroneous belief or delusion of the accused would furnish the measure of punishment, and he would 
be punishable under the second paragraph with imprisonment extendmg to seven years. It is 
difficult to impute such an intention to the Legislature and to hold that the mmor offence of screening 
an offender under section 201 is punishable more severely.than the mam offence committed by the 
main offender. It does not stand to reason that section 20 1 provides for punishing a minor offence 
more severely than the principal offence. 


*Crl.A. No. 197 of 1964. 

s c J — 30 


3rd December, 1964. 


234 


THE7SUPREME COURT JOUR>?AL. 


[1966 


, ( .jSectioji201 as somewhat clumsily drafted by.the expression “knowing or having reason to believe” 
in the first paragraph and the expression “knows or believes”an the second. paragraph ure used in the 
•same sense. ^ , i . _ , ' <’ i '■' > 

' - When by the same act the accused causes the evidence of tvVo offences to disappear, strictly he 
Avill'be guilty of two offences 'trader section 201. But' normally no Courtshould award two separate 
-punishments for the same act constituting two offences under sfection 20 1 . 

, , Appeal by Special Leave from the Judgment and Order dated 21st May, 1964 
of the Piinjab -High Court in Criminal Appeal No. 598 of 1963." ^ 

, , Jf,. S Krishna Rao and Girish Chandra, Advocates, for Appellants. , ■ 

R. M. Sachthey, Advocate, for Respondent. ’ 

The Court delivered the foll 9 wing Judgments 

Sarkar,' y . — ^There are three appellants in this case. They had been prose- 
•cuted for various offences under the Indian Penal Code and acquitted by the trial 
"Court. On appeal, the High Court of Punjab convicted the appellant Rbshan 
Lai, a Sub-Inspector of Police, under sections 330 and 348 of the Code. The High 
Court also convicted all the three appellants under section 201 of the Code This 
'appeal is against the judgment of the' High Court with Special Leave. That leave 
was however eonfined only to the question as to the, legality of the term, of imprison- 
ment imposed imder section 201. ' 

The High Court found that'Roshah Lai,' with d police party which included 
the two other appellants one of , whom was an Assistant Sub-Inspector and the other 
a Police Constable, arrested a man called Raja Ram on a public street on suspicion 
that he was an opium smuggler, took him to his house and when - no contraband 
opium was found three, the appellant Roshan Lai got very angry and hit him on the 
head with his baton which injured his eye. In respect of this injury th^e appellant 
Roshan Lai was convicted on one count under section 330 of the Code. After this 
beating Raja Ram was taken by the pohce party to the police station and kept con- 
fined in a room there for the night and was there beaten by Roshan Lai assisted by 
some policemen. It was however not found that the other two appellants had taken 
■any part in administering this beating .to Jlaja Ram. In respect of this beating 
•the appellant Roshan Lai was convicted by the High Court -on a second count 
under section 330 read with section 34 of the Code and also under section 348 for 
wrongful confinement of Raja Ram with a -view to extort a confession. Next morn- 
ing Raja Ram was found dead in the room in a pool of blood. The three appel- 
lants thereafter carried his dead body to a jungle, burnt it. up and collected the 
bones and ground them in a pestle and mortar and threw the remnants in a canal, 
iln respect of the disposal of the body and thereby destroying, the evidence of 
.offences committed upon Raja Ram the appellants were convicted under section 
201 of the Code. Each of the appellants was sentenced for the offence under 
section 201 to rigorous imprisonment for three years. - 

The only question in this appeal is whether the appellants could have been 
awarded a sentence of imprisonment for three years 'under section 201. 
section is in these terms : 

Section 20\. — Whoever, knowing or having reason to believe that an offence has been committed^ 
causes any evidence of the commission of that offence to disappear, with the intention of screening the 
offender from legal punishment, or with that intention gives any information respecting the offence 
which he knows or believes to be false, 

shall, ifthe offence which he knows of believes to have been committed is punishable with 
•death, be punished with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine ; 

and if the offence is punishable with imprisonment for life, or with imprisonment which may 

extend to ten years, shall be punished with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine j 

and if the offence is punishable with imprisonment for any term not extending to ten years, shall 
be punished with imprisonment of the description provided for the offence, for a term which may 
extend to one-fourth part of the longest term of the imprisonment provided for the offence, or with 
fine, or with both. 
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The appellants contended that the sentence imposed was not justified by the section 
for the offences found to have been committed were under sections 330 and 348’ 
and, therefore, the fourth paragraph of the section applied and under it the sentence’ 
could not exceed one-fourth of the longest term of imprisonment for the offences 
under sections 330 and 348. It was said that on this basis, the longest term of 
imprisonment that could be imposed in the present case would be one year and 
nine months and not three years as was done. 

The contention of the respondent State was that the term of imprisonment 
that could be imposed under section 201 did not depend on the actual offences 
committed the evidence of -which had been destroyed but on what the accused 
believed tliat offence to have been and therefore the sentence imposed in the present 
case was fully witlnn its v terms and the matter had to be governed by the third 
paragraph of the section. Learned Advocate for the State contended that the 
-vvords “ the offence ” in the third and fourth paragraphs meant the offence mention- 
ed in tlic second paragraph. The second paragraph speaks of “ the offence 
which he knows or believes to have been committed ” and therefore the word 
offence ” in the last two paragraphs must refer- to the offence which the person 
accused under section 20 cither knew or believed to have been committed. It 
seems to me that so far the contention of the State is unassailable. It is not necessary 
to consider a case ^vhcrc it is known what the offence committed is, for it is not 
disputed that tlie punishment has there to depend on that offence. The argument 
on behalf of the State was that if section 201 did not intend that punishment under 
It could be made to depend on the belief as to the offence committed, then the 

- words “ivhich he believes to have been committed ” would be rendered 

completely otiose. It was said that an inlci prctation cannot be accepted which 
Would result in a part of the language used being rendered ineffective. As at 
present advised, I a inclined to agree with this reasoning though for reasons 
‘^ler discussed, 1 find it unnecessary to express a final opinion on it on the 
present occasion. 


On behalf of the appellants it was contended first, that in order that an offence 
under section 201 might be committed there must be another offence actually 
committed. It was indeed so held by this Comt in Palvinder Kaur v. State of Punjab^ 
and by a Full Bench of the Allahabad High Court in Empress of India v. Abdul Kadir^. 
. nnd no reason to dispute that proposition. There must first be an actual offence 
rn order that there may be evidence of it which is destroyed. Further it cannot be 
c intention of a law creating criminal offences that a person may be guilty only 
ccause he believed that what he was doing constituted an offence tliough it was 
m fact so. Both these aspects of the question were mentioned in the judgment 
the Allahabad High Court. But I am unable to see that the fact that an actual 
uence has to be committed furnishes an answer to the contention for the btate. 
tippose an offence is committed but is believed to be of a graver nature th^ u 
actually is. There can be no objection in principle in such a case to a law which 
akes the punishment of the person who destroys the evidence of that offence to 
J^pend on what he believed it to have been. The person is not bemg convicted 
«nder that law because he believed what he was doing was an offence 

fact not ; he did commit an actual offence by destroying the evidence of an^ier 
' offence and all that tlie law does is to permit the imposition of a term of 
Prisonmenl according to his belief. j u i • 

re., Advocate for tlie appellants then said that in view of the words hawpg 

re^on to believe' that an offence has been committed » in the first P^ra^^P^ 
thL contention on behalf of tlie State could not be accepted. Jt wassmd 

stall contention of the State was accepted, it would > h 

ates of mind, namelv first that he had reason to believe that an offence had 
2^med and3VrSI?tis befief'as to the kind of that 

gd that that would be anomalous. But this argument is to my mind unavailing 
f^LSi ^cceptance of the State’s interpretation of the section does not leadj oj^ 

(1952) S G.J. 545 (1953) s.G R.’94-, 102. 2. (1880) I L.R. 3 All. 279 (F B )■ 
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conclusion that two states of miild of the offender have to be proved before an offence 
.under the section can be punished. It seems to me that it may legitimately be said 
that the words “having reason' to -believe ” had been used imthe first paragraph 
which set-out the elements constituting the offence, to provide the requisite guilty 
mind. Without such provision, if evidence of an actual offence was destroyed by 
a person witliout his having reason to believe that an offence had been committed 
and, therefore, without believing that he was destroying evidence of that offence, 
he would have been made liable though he had no guilt)' mind. That would be 
contrary to the principles .of criminal law. Then I find it difficult to conceive tliat 
;if a person has reason to believe that an offence had been committed, he would not 
at the same time have formed a belief as to the kind of that offence. If a person 
has reason to believe that an offence has been committed, he necessarily would 
have reason to believe what the offence committed was. “ Having reason to believe 
that an offence has been committed ” only means that a person must be taken to 
have believed that an offence has been committed. ‘ The latter is no different from 

the expression “ the offence. ! . ; which he believes to have been coirimitted ” 

which occurs in paragraph 2 of the section Therefore I think that the e.xpressions 
'“having reason to believe ” and “he believes ’’refer to the same state of mind ; 
proof of one is proof of the other. It does not seem to me that any anomaly can 
anse from the acceptance of the interpretation of the section suggested by learned 
A'dvocate for the State. 

I have said that I am inclined to agree with learned Advocate for the State but 
I thmk it right also to observe that I find it difficult to imagine that it can ever be 
found that a person guilty of an offence under section 201, believed the offence of 
which he had destroyed the evidence, to have been of a higher degree than it actually 
was That, however, is only a matter of proof.. But even if we were to accept the 
interpretation suggested for the State, I think, we cannot in the present case uphold 
the sentence imposed. In order that that interpretation might assist the State, it 
has to be shown that the appellants believed that an offence under section 304 had 
been committed so that the case .could be brought under paragraph 3 The High 
Court had not come, to. a finding that an offence under section 304 had been com- 
.mitted by the appellants ; m fact they were acquitted of the charge under that 
section for, causing the death of Raja Ram. The High Court did not even find 
that the appellants believed that an offence under section 304 had been committed. 
All that the High Court said was that “ Raja Ram met his death by violence,” 
without indicating who had committed, that violence. It may be that the violence 
. only caused a grievous hurt , The most that caff on the facts' be reasonably said 
against the appellants is that they knew or believed that an offence of grievous 
hurt' had been, committed on Raja Ram under section 325., The longest term of 
imprisonment tliat can be imposed under that section is seven yeais The appellants 
could at most be given under the fourth paragraph of section 201 one-fourth of 
that term, namely, one year and rime months. A similar view was' taken, it seems 
to me- rightly, m Chinna Gangappa^ In re^. ' ‘ 

1 w'ould, therefore, reduce the sentence passed under section 20i to one year 
mne months. . 

Bachciwat, y. (on behalf ot Rajogopala Ayyangar, J . and himself). — ^Appellants, 
Roshan Lai, Lachliman Singh and Kulwant Rai, iveie police officcis attached to 
the police station, Jaito m District Bhatinda. Roshan Lai ivas the Sub-Inspcctoi and 
Station House Officer, Lachhman Singh was the Assistant Sub-Inspector and 
Kulwant Rai ^vas a Foot Constable. The appellants ivere charged with diverse 
offences under sections 330, 348, 330/34, 304, 342, 201 and 342/34 of the Indian 
Penal Code The Ti ial Judge acquitted all the appellants On appeal, the 
Court found that on 24th December, 1961 at Raja Ram’s house, Roshan Lai for 
the purpose of extorting information from Raja Ram as to the illegal possession ot 
opium, gave a danda bloiv to Raja Ram and injured his eye, and had thereby 


1. (1931) 59M L J 677 . I.L R. 54 Mad 68. 
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committed an offence under section 330, and that Roshah Lai was responsible 
for the illegal confinement of Raja Ram>at the Jaito police station, and together 
tvith other police officers for the belabouring of Raja Ram during the night between 
the 24th and‘25th December, 1961', and thereby committed offences under sections 
348 and 330/34. Accordingly, the High Court convicted Roshan Lai of the offences 
under scction^-330, 330/34 and 348 and passed appropriate sentences ^onj him for 
those offences. The High Court also found that all the appellants 

“ knowing or having reason to believe that ah offence has been committed and with' the inten- 
tion of screening the offender from legal punishment tiaused thi evidence of an offence of culpable 
homicide andofoffencesundeh sections 330 and 348 ofthc Indian Penal Code, -to disappear by 
burning clandestmely Raja Ram’s dead body.” ' ^ h' - ‘ 

On this finding, the High Court convicted all the' appellants of the 'offence 
under section 201 and sentenced them to undergo rigorous imprisonment for- three 
years The High dojirt directed that the substantive ‘sentences of Roshah Lai 
under sections 340; 348 und 201 would run consecutively. All the appellants nbt^ 
appeal to this Court by Special Leave, limited ' to ’ the question of thd legality of 
the Iseiitence imposed uiider ‘section 201. ' • . - ' ... 

j The High Court found that Raja Ram.met His death by violence on the after- 
noon of 25th December, .1961. The appellants were charged under j section, 304 
for the offence of culpable, homicide of Raja Ram not amounting to murder, but 
were acquitted on that, charge. It whs not established jthat ,fhe Offence under 
section 304 was committed by the appellants or,, by. anybody. else. SOction 201 
presupposes a real offence,, .the, evidence of which isTmadc .to "disappear. As the 
appellants could not, be convicted for causing the evidence of an imaginary offeh’co 
under section 304 to disappear, they must be taken to have been convicted under 
section 201 for causing the evidence, of offences under sections 330 and 348 to dis- 
appear. ■ That they knew or believed those offences to have been committed is 
not disputed by Girish Chandra. Now, the longest term of imprisonment for^ an 
offence under section 330 is seven years. Mr. Girish Chandra, therefore, argued that 
the appellants could be punished under the fourth paragraph of section 201 with 
imprisonment for a term extending to one-fourth part of seven years and no more. 

Mr. Sachthey, learned Counsel for the State, contended that though by the 
first paragraph of section 201, the conviction of the accused is dependent upon his 
“ knowing or having reason to believe that an offence has been committed,” the 
•second paragraph indicated that his punishment is according to “ the offence which 
Tie knows- or believes to have been committed,” that the second paragraph uses the 
■somewhat different phrase to indicate that the punishment depends not so much 
•on what offence, in fact, ^Vcis committed, but on what the accused knew or believed 
to have been committed, that the appellants believed that not only the offences 
under sections 330 and 348 but also the offence under section 304 had been commit- 
ted, and they are, therefore, liable]to be punished under the third paragraph of siJction 
201 ivith imprisonment extending to three years. In support of his contention, 
Mr. Sachthey relied on Chinna Gangappa, In re’^. He rightly pointed out that the 
High Court proceeded on the assumption that the appellants had reason to Iielicvc 
that an offence under section 304 also had been committed. The correclntss of 
this assumption is not challenged by Mr. Girish Chandra. We, therefore, proceed 
■on the footing that this assumption is correct. Ncvcrthclc.s, we cannot accypt the 
■construction of section 201 suggested by Mr. Sachthey and his contention lhal tlie 
-appellants are punishable under' the third paragraph of .section 20r with imprison- 
ment extending to three years. 

Section 201 -is somewhat clumsily drafted, but we think 'that the exprcHsiorj 
“ knosving or having reason to believe ” in the first paragraph and tlie cxpi iission 
“ knoivs or believes in the second paragraph arc used in the samt; fyn'se. Take 
ffie case of an accused ivho has reason to believe that an offence has been committed. 
If the other conditio^ of tHeffir^'paragranli arc satisfied, he is guilty of an offence 


‘ I. (1931) 59 M-L-J. G77 ; I.L R. 54 Ivlad, G8. 
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under section 20i- ' If it be supnosed that the word ‘^believes ”, was .used m,a 
sense, different from the expression “ having reason to believe,” it.would be necessary 
for the purpose of inflicting punishment upon the accused to prove that he “beheves” 
in addition ,to “ having, reason to believe”. We cannot impute to the Ijegislature 
an intention that an accused who is found guilty of .the offence' under the first 
paragraph would escape punishment under the succeeding paragraph unless some 
additional fact or state of pfinJ is proved.. In the instant 'case, ^he High Court 
recorded the finding that the appellants Jcnew or had re^on to believe that an offence 
had been committed.' It did not record^a separate finding that the'appellants knew 
or believed that an offence was committed. , If Mr. ^Sachtheyls argument were 
accepted, the appellants would escape punishment altogether. But, in our opimon, 
it was not necessary to record such a sqiarate finding. , , t 

The first paragraph of, section ,201 lays down the essential ingredients of the 
•offence under section 201. It must be proved firstly that an ’offence .^has been 
committed. See Palvtnder > Kaur v. State, of pmjab\ and ^Empress of India v. Abdul 
Kadir\ . Secondly, the accused must know or have reason to belieye that the offence 
has been committed. Thirdly, the accused must, either, .Cause any evidence of the 
commission of that offence to disappear or give any information respecting the offence 
which he-knows or believes 'to be false. '-Fourthly,, the accused ‘must Tiaveiacted 
with the intention of screening the offendef from’legal punishment. By the second, 
third and fourth paragraphs, the measure of the punishment ismadeto depend upon 
the gravity of the offence. The word “■ oflence ” wherever used in the first, second, 
third and'Tourth paragraphs means soihe. real (offence, which, in fact,' has' been 
committed and not some 'offence which the accused imagines has been committed. 
The punishment depends upon'the gravity of the 'offence which* was .committed and 
which Jihe 'accused knew or'' had ’reason to believe to have -been committed. IF an 
accused on sCeing'blood marksion the' ground made as a result ofian offence punish- 
able under section 323, erases -the’ blood-'marks with the- intention of scFeening^the 
offender Whom hc'erroncously believes' to have conimittedithe offence of 'murder 
he could be convicted only on* the footing that an offence under section 323. was cc5m- 
-mitted 'and 'that he acted with; the intention ofscreening such an' offendef believing 
that such an' offence was committed, and he may be punished accordingly, under the 
fourth paragraph with imprisonmeixt-cxtending to three months; but he could not be 
convicted on the basis of his having screened a murderer' merely because he wrongly 
imagined that art offence of murder had been committed., ,If the .contention of the 
State were to be accepted, the erroneous, belief o,r delusion of the accused would furnish 
the measure of punishment, and he would be punishable under the second paragraph 
with imprisonment extending to seven, years. It is difficult to impute, such, an 
intention to the legislature, and to hold that the minor offence of screening an 
offender under section 201 is punishable ^more severely than the main offence 
committed by the mam offender. It does not, in our opinion, stand to .reason that 
section 20J provides for punishing a minor pffence more severely than the principal 
offence. ‘ 

In the case ol'Chinna Gangappa, In re.® the accused was charged also with the 
murder of his wife, .hut was acquitted on that. The death of the woman was due 
to blows by stickS'Or stones ori her head. The accused knew the person who inflicted 
the injuries ; nevertheless, with the intention ofscreening the, real offender he, gave 
false information that he suspected that the woman had been stung by a scorpion 
or bitten by a snake The Sessions Judge, while acquitting the accused of the charge 
of murder, convicted him under sections 201 and 203 of the Indian Penal Code and 
sentenced him to rigorous imprisonment for five years. On appeal, the. Madras 
High Court reduced the sentence- to one year’s rigorous imprisonment. 

' Mr. Sachthey relies strongly on the following observations of the High Court : . 

'•“It IS clear that for the purpose of, calculating the punishment to be awarded under section 201, it 
is necessary for the Court to decide, not so much what-offence — the evidence of Wnicli lias been con- 
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cealcd— has been committed, as'what offence the accused knew or had reason to believe had been 
committed. ” > < , , ‘ 


We do not think, that the passage supports the contention of Mr. Sachthey. It is 
clear that in this passage the Judges had in their niind.thc first paragraph of section, 
201 and not the second paragraph, as suggested by Mr. Sachthey, for they, refer 
to the offence which the accused “ knew or, had reason to believe had been 
committed”. Literally read, the passage may suggest that the guilt under section 
201 does not depend on what offence the accused knew or believed to have been 
committed and only the measure of punishment depends on that fact. Wc cannot 
agree with this construction of the passage. But we think that in the context of 
the entire judgment the passage really means that both the conviction and punish- 
ment under section 20 1 depend not so much on what offence was, in fact, committed, 
but on what the accused knew or had reason to believe to have been committed, 
and where a major offence was committed but the accused knew or believed that 
only a minor offence had been committed, it would be the minor offence that would 
furnish the measure of punishment ; for the Judges went on to say : 


“From that point of view we cannot on the evidence say that more is proved than that the accused, 
knew that someone had hit his wife and that she had died in consequence. We are unable to conclude 
that he knew that the person who struck her had the crimmal intention of killing her. It must have 
been clear however to the accused that his wife had died as a result of the blows given and that she at 
least Suffered grievous hurt, and that is punishable under section 325, Indian Penal Code, with 
imprisonment for seven years. Under section 201 the accused is then liable to be sentenced to a 
maximum of one-fonrth of that seven years. The learned Sessions Judge has sentenced thcaccused to 
rigorous imprisonment for five years At the most he can be sentenced to one year and three- 
fourths. We think that it will be sufficient if he undergoes imprisonment for one year and we reduce 
the sentence accordingly. ” 


It is reasonable to think, though the judgment is not explieit on this point, that the 
High Court found that the offence of grievous hurt under section 325 had been 
committed in the presence of the accused, and the accused knew that the ofience 
had been committed and was, therefore, punishable with one-fourth of the maximum, 
imprisonment of seven years provided for the offence under section 325. In this 
view of the matter, the ultimate conclusion of the Madras High Court may well 
be supported, though we cannot agree with the entirety of the observations. 


Mr. Sachthey next contended that the appellants having caused the evidence, 
of the two offences under sections 330 and 34-8 to disappear, committed two separate 
offences under section 201 and are punishable accordingly. Now, by the same- 
act, namely, burning of the dead body of Raja Ram, the appellants caused the 
evidence of two offences to disappear. Taking a strict view of the matter, it must 
be said that by the same act the appellants committed two offences under section 
201. The case is not covered either by section 71 of the Indian Penal Code or 
by section 26 of the General Clauses Act, and the punishment for the two offences 
cannot be limited under those sections. But, normally, no Court should award 
two separate punishments for the same act constituting two offences under section 
201. The appropriate sentence under section 201 for causing the evidence of the 
offence under section 330 to disappear should be passed, and no separate sentence 
need be passed under section 201 for causing the evidence of the offence under 
section 348 to disappear. The maximum sentence for the offence under section 330 is 
imprisonment for seven years, and under the fourth paragraph to section 201, the 
appellants are liable to be sentenced to a maximum of one-fourth of seven years of' 
imprisonment. The facts of the case call for the maximum sentence. Accordingly, 
the sentence passed on the appellants for the offence under section 201 should 
be reduced to a sentence of one year and nine months. Mr Girish Chandra 
attempted to argue that the entire conviction of Roshan Lai under section 201 was 
illegal. But it is not open to him to argue this point, as the Special Leave is limited. 
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to the question of the legality of the sentence only. We are also not disposed' to" 
grant him leave to challenge the legality of the conviction at this stage. ‘ ' 

~ In the result, the appeal is allowed in 'part, and the sentences passed on the 
appellants for the offence tmder section 201 of the- Indian Penal Code are reduced 
to rigorous imprisonment for one ' year and nine- months. Tn other respects, the 
judgment under appeal'is affirmed. ^ \ ' ~ 

' V.K. ' ‘ ' '' ' ' ' ' Appeal^ allowed in part. 
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(by a person from who left bn 27th November, 1962, passing through India) . 
under Foreign Exchange Regulation Act — ^Publication, of Notification in."', 
Gazette on 24th November, 1962 — ^If publication suflicient’ to impute loiowledge 
to the Foreigner . . . ' ' ' . . ' . . ' 
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CUMULATIVE INDEX OF REPORTS. 

" '■ PARTS 1—3 : " j. •- 


Adtnimstration of Evacuee Property Act (XXXI of 1950), section 7 (1) — Notice under 
— Mortgagors migrating to Pakistan — ^Mortgagees deed — Notice to show .cause 
■ , , why land he not declared evacuee property affixed at conspicuous place in Village 
( — Order declaring the property evacuee property — Effect — Heirs and 'tenants ‘ of 

‘ mortgagees who were in possession of the property — If action can be taken against 
before separation of interest Under (Evacuee Interest Separation) Act (LXIV of 195 1 ) 
Administration of Evacuee Pioperty Act (XXXI of 1950), as amended by Act (XCI of 
1956), section 10 (2) (n) — Powers and duties of Custodian — Custodian if entitled to . 
' entertain claim of money decree-holder against evacuee — Amendment of clause (m) 
and deletion of Rule 22 — ^Effect . . ' i . . ... 

Administration of Evacuee Property Act (XXXI of 1950), .section 10 (2) (b ) — Power ’ 
under of custodian to appoint manager of evacuee property — Include,, -power to 
remove such manager — Removal by the Managing Officer-cum-Deputy Custodian ^ 
. of Evacuee Property after coming into force of Displaced .Persons (Compensation- 
and Rehabilitation) Act (XLIV of 1934) — Validity — General Clauses Act (X of 
1897), section 16 — ^Applicability — Constitution of India (1950)i — Writ o£ manjamus 
— ^When can be issued .. .. i - ... 

Ancient and Historical Monuments and Archaeological Sites Remains . (Declaration of 
National Importance) Act (LXXI of 1951) and Central Act XXIV of 1958 
Ifcrar Regulation of Agricultural Leases Act (XXIV of 1951), sections 9 (1) and 8 (1) 
(g) — ^Determination of tenancy— Bombay Tenancy and Agricultural Lands 
(Vidarba Region and Kutch Area) Act (XCIX of 1958) coming into force— Land- 
lords application for restoration of possession — Section 38 of Bombay Act if 
applicable .. .. .. 

Bihar Wakfs Act (VIII of 1948), section 27 (2) (h ) — AVilful disobedience of orders and 
directions of the Majlis by the Mutawalli — ’Power of removal vested'ih the Majlis 
by an amendment — -Exercise of power m respect of orders and directions issued 
■ before theamendment — Permissible — Orders and directions by Majhs— Distinction 

Bombay Land Requisition Act (XXXIII of 1948), section 9 — Po^vcr of requisitioning 
‘ ■ authority on de-requisitioning a premises to ask the allottee m possession of the 
‘ premises to vacate it — ^Private airangement between allottee and landlord as to • 
tenancy — If bindmg on requisitioning authority after de-requisitionmg 
Bombay Municipal Corporation Act (III of 1888), as amended by Bombay Act (XXXIV 
I of 1954), sections 354-R, 354-RA and Schedule GG — \^alidity of sections 354-R' 

. . and 354-RA — Restnctions placed on tenants’ rights by the sections— tjf unreasona- 

, ble— If violative of Article 19 (1) (/) of Constitution of India (1950) — Tenant if can 

, file suit challenging a clearance order . . , . I 

Bombay Rents, Hotel and Lodging House Rates Control Act (LVII of 1947), section 12 
— Order for possession passed on wrong construction of the section — Ifppeh to in- 
‘ terfereneqm revision .. 


Bombay Rents; Hotel and Lodging House Rates Control Act (LVII of 1947), section 12 

(3) (a) and (i) — ^Standard rent in dispute — Section 12 (3) (a) not applicable 

“ Standard rent fixed by Small Causes Court not accepted by parties — ^Both parties 

' I filing revision against the order — Suit for eviction during pendenej- of revisions If 

' ' governed by clause (a) or (A) of section 12 (3) - '' ‘ 

Bombay Tenancy and Agricultural Lands Act (LXVII of 1948), sections 70 and 85-A— 

Scope — Land-owner’s suit for possession claiming that defendant was mortgagee 

' Defendant contending that he ivas a tenant or a protected tenant or permanent ten- 
‘ ant — Civil Court has no jurisdiction to decide the issue and must refer it to the Mam- 
latdar 

Calcutta Dock Workers (Regulation of Employment) Scheme (1951), Clause '36— 

, I Termination of services of registered dock workers by the Calcutta Dock Labour 
Board for misconduct— Not permissible without proper 'enquiry and without 
, due regard to principles of namral justice— Order of termination based aolelvon 
the detention order under the Preventive Detention Act (IV of 1950 )— Legality of. . 
Civil Procedure Code (V ofigOS), Order 6, rule 17and Order4I, nile 27— Amendment 
of plaint— Power of Court to allow— Limitations— Power of appellate Court to 
admit fresh evidence— When can be exercised— Court if can compel parties to 
examine any particular witness . . t- i- 

Civil Procedure Code (V ofpOB), Order 22, rule 4— Death of sole respondent pendma 
. appeal--Only some of the legal representatives of deceased impleaded within time 
' —Omission to bring on record all the legal representatives, if causes the anneal to " 
; abate . . . . , , 

Civil Procedure Oide (V of 1908), sections 11,97, Order 20, rule 12'(l)'(c) and Order 
41, rule 2-Pure quesUon of law-If can be raised for first time^ before aSate ' 
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THE OUTGOING AND INCOMING CHIEF JUSTICE OF INDIA. 

Chief Justice Gajendragadkar is' retiring from his exalted ofRce as‘ Chie' 
Justice of India widi effect from 16th March and Justice Amal Kumar Sarkar is tlae 
new Chief Justice in his' place: Longevity of tenure has not been a chai'acteristic 
oftlie Chief Justiceship of India so'far. 'Witliip tlie last 17 years tliere have been as 
many as 7 Chief Justices and tlie eighth mcumbent will have only about three months 
in office. There is tlius but little time for a Chief Justice to leave the impress of his 
personality or make any ’impact on the administration of justice. Shri Gajendra- 
gadkar has been tlie Cliief Justice of India for just over two years. He had been earlier 
a Judge, of tlie Bombay High' Court' and tliereafter a puisne Judge of the Supreme 
Court for about 8 years. His rctirenient will cause wide regret because witliin the 
relatively short period dming ivhich-he has been tlie Chief Justice he has shown rare 
qualities and.been a fearless expoimder of die rule of law and tlie independence of the 
judiciary. It has been said tliat one of tlie 'Chief Justices of tlie United States of 
America remarked in regard to his office: “To me tlie Chief Justiceship of the United 
States is die most important job in the world “. In a similar vein it may be said 
diat Shri Gajendragadkar has regarded die Chief Justiceship of India, as perhaps 
ffie most important job in the country, particularly as conditions in a developing 
democracy are apt to tiirow up all types of ticklish problems concerning the area ivithin 
which the different limbs of Government should function and its frontiers. 

Endowed with a dynamic personality', great scholarship, powers of analysis 
and lucid expression his expositions of law have Been vmd and luminous. He has 
evinced considerable interest in die system of admmistration of justice and has been 
constandy explaining the role of die judiciary and the part diat la-wyers should 
play in die context of die present day conditions. His outlook has been robust and 
his approacii refreshing. He has never failed to draw inspiration from the scriptures. 
Addressing die members of die Bench and the Bar dui'ing his visit to Madras in 1964 
he said that die administratiomof law in die context of India’s position to-day should 
be regarded by Judges and Lawyei-s alike as die highest foim of social service, that 
law is ultimately the servant of die society' and we are die servants of die servant of 
the society, and it is in diat sense diat it shoidd be borne in mind diat the administra- 
tion of die law and die woi'k that ive do in Courts is die highest kind of social seri'ice 
in India. He was anxious diat die Courts should strive to be real temples of justice, 
diat Judges should discharge theii' duties in a spii'it of humility and diat the lawyers 
should always conduct diemselves as assisting in the securement of trae justice. 
The Judiciary is die guardian of die conscience of die people no less dian of die 
law of the land. ^ It has no army to carry out its mandates and does not hold die 
strings of die purse. Its real strengdi lies essentially in the command it has over die 
minds and hearts of men.^ 

Shri Gajendragadkar regarded law as a flexible instrument of social and econc- 
mic diange. In Tata Engineering and Locomotive Co., v. State of Bihar^ apropos of die 
legal personality of accompany' or corporation,' he observed: ‘‘The doctrine of die 
lifting of the veil. ..marks a-change in ’the attitude diat law had originally' adopted 
towards the concept of die separate entity or personality' of die corporation. As a 

1. (1964) 2M.L J (Joumif) 3. 

2. (1964) 1 S.G J. 666 : (1964) 1 Comp L J. 280. 
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result of the impact of the complexity of economic factors, judicial decisions have some 
times recognised exceptions to the rule about the juristic personality of the corpora- 
tion. It may be that in course of time these exceptions may grow in number and to 
meet the requirements of different economic problems the theory about the persona- 
lity of the corporation may be confined more and more. ” 

Shri Gajendragadkar would not allow the doctrine of precedents to operate 
rigidly. In Keshav Mills, Ltd. v. C.I.T.^ he laid down that while the principle of 
stare decisis cannot be pressed into service in cases where the jurisdiction of the 
Supreme Court to reconsider and revise its earlier decisions is invoked the Supreme 
.Court would and should be reluctant to review and revise its earlier decisions unless 
considerations of a substantial and compelling, character make it necessary to do so. 

Perhaps the most striking thing about the learned Chief Justice was his anxiety 
to give a harmonious construction to the provisions of the Constitution which would 
avoid jolts in its actual working. He was a firm believer in the supremacy of the Cons- 
titution. In the great Opinion delivered by him in the Reference under Article 14-3^ 
he pointed out that in a democratic country governed by a written Constitution, 
it is the Constitution that is supreme and sovereign, that there is no doubt that the 
Constitution has entrusted to the Judicature in this country the task of construing 
the provisions of the Constitution and of safeguarding the fundamental rights of 
citizens, and that in dealing with problems of importance and significance arising 
under it “ we should proceed to discharge our duty without fear or favour, affection 
or ill will and with the full consciousness that it is our solemn obligation to uphold the 
Constitution and the laws ”. He added: “ A Judge of a High Court who entertains 
or deals with a Petition challenging any order or decision of a Legislature imposing a 
penalty on the petitioner or issuing any process against the petitioner for its contempt 
or for infringement of its privileges and immunities, or who passes any order on 
such petition does not commit contempt of tlieLegislature; and the said Legislature 
is not competent to take proceedings against such a Judge in the exercise and enforce ■ 
ment of its powers, privileges and immunities,” 

Shri Gajendragadkar has shown keen interest in the reorganisation of law stu- 
dies and legal education. It has been his endeavour to bring home to the lawyers 
the vitial role which they can play in the public life of the country. There is no 
doubt that his retirement will create a void in the ranks of the Supreme Court judi- 
ciary which will take a long time to fill. 

Mr. Justice A. K. Sarkar, the incoming Chief Justice, was called to the Bar from 
Lincoln’s Inn (United Kingdom) and worked with the late Shri Sarat Chandra Bose 
as a member of the Bar iri Calcutta. Later on in 1931 he worked as a junior to 
Shri S. R. Das, former Chief Justice of India. Shri A. K. Sarkar became a Judge of 
the Calcutta High Court in 1949 and ever since 1957 has been a Judge of the Supreme 
Court. He has a great reputation for the unfailing courtesy he extends to members 
of the Bar and the patience with which he listens to arguments addressed by the mem- 
Jiers of the Bar. Shri Sarkar will also be remembered for the dissenting judgment he 
delivered in the Reference under Article 143 of the Constitution.^ We are sure that 
Justice Sarkar wll have the goodwill and co-operation of the entire Bar in the dis- 
charge of his new duties as the Chief Justice of India. 
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NOTES OF REGENT GASES 

[Supreme Court.] 

4 . K. Sarkar, J. R. Mudholkar and Gopal Krislinan p, 

R. S. Bachawat, JJ. The State of Jammu and Kashmir. 

2nd November, 1965. Cr.A. No. 73 of 1963. 

Criminal Procedure Code (F of 1898), section 423 — Appeal against acquittal.^ 
— Interference. 

The appellate Court should not lightly interfere with tlie^ verdict of acquittal 
by the trial Judge, who has seen and heard the witnesses. The appellate Court has 
no right to reverse the order of acquittal on a misreading of the evidence. Unfortu- 
nately, we find tliat in this case the High Court has misread the evidence on vital 
points, and has set aside the order of acquittal on conjectures and surmises. We 
thinh that the High Court has given no cogent reasons for reversing the order of 
acquittal. On the whole, we tliink tliat the apipellant is entitled to the benefit of 
doubt. Our conclusion is based upon the materials on the record of this case. 

In the result, tlie appeal is allowed, the order of the High Court is set aside 
and that of the trial Court is restored. The appellant is acquitted of the offence 
under section 304-A of the Ranbir Penal Code. Fine, if paid, will be refunded, and 
his bail bond, if any, is cancelled. 

U. M. Trioedi and M. M. Tewari, Senior Advocates {Ram Nath Balgotra, S. S. 
Khanduja and Ganpat Rai, Advocates, Avith him), for Appellant. 

B. K. Khanna and R. N. Sachthey, Advocates, for Respondents, 

G.R. Appeal allowed. 


[Supreme Court.] 

P. B. Gajendragadkar, C.J. 

J.C. Shah, S.M. Stkri, 

V.Ramaswami and 
P. Satyanarayana Raju, JJ. 

January, 1966. 

Colourable Legislation — Mysore Village 
Madras Village Offices Act, 1895- 


B.R. Sankaranarayana v. 
State ofM^’sore. 
C.As. Nos. 174, 177, 181 183, 
186, 190, 191 and 194 of 1965. 


Abolition Act, 1961 (X/Fq/' 1961) — 


Relying upon its earlier decision in IC. C. Gajapati Narayan Deo v. The State of 
Orissa, (1953) S.G.J. 592 : (1954) S.G.R. I, the Court held ; “The whole doctrine 
of colourable legislatidnresolves itself into the question of competency of a particular 
Legislature to enact a particular law. If the Legislature is competent to pass the 
particular law, the motive which impels it to pass the law are really irrelevant. It 
is open to the Court to scrutinise the law to ascertain whether the Legislatiu-e by 
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device, purports to make a law, which, though in form appears to be within its sphere, 
in effect and substance, reaches beyond it.” 

Relying upon Musti Venkata Jagannadha v. Musti Veerabhadrayya, 41 M.L.J. I, 
the Counsel for the appellant in C.A. No.- 190 of 1965 submitted that the kamam 
under the Madras Karnams Regulation is a personal appointee and that there is 
no absolute right- of hereditary- succession , to that office and that the principle of 
heredity does not apply to ^that office.' . . il: . 1 ^ 

The Supreme Court held : ‘ It is no doubt true that the Madras Village Offices 
Act, 1895 does not apply to South Kanara District, but the hereditary principle 
has been applied to village offices in the South Kanara 'District' in accordance with 
the instructions contained in the Madras'Revenue Board’s Standing Orders and tlie 
impugned Act has abolished the_ principle of heredi^_ in makmg appointments to 
the village offices.” 

The correct position with regard to karnams (shanbhogs) in South Kanara 
District, will be evident from the proceedings of the Board of Revenue, Madras, 
dated 21st November, 1858. 

It is not therefore correct to say that the principle of heredity does not apply 
to. the appointments of shanbhogs in the District- of South Kariafa. The fact tliat 
the Board’s Standmg Orders have not been repealed in'- th'eir, application to the 
District of South Kanara, which is now part of the State of Mysore, wdl not make 
any difference since the Boards’ Standing Orders recognise the principle of heredity 
underlying the Madras Hereditary Villgae Offices Act. 'The Schedule to the impug- 
ned Act specifically repealed the Madras Hereditary Village Offices Act and the 
Madras Karnams Regulation. ' , ' ■ f ' 

Af. Rama Jois, Ganpat Rai and S. S. Khajiduja of Mjs, Ganpat Rai & Co., Advocates, 
for Appellants (In C.As. Nos. 174, 177, 181, 183, 186, l91 and 194 of 1965). 

• R. B.,Datar, Advocate, for Appellants (In C.A. No. 190 of 1965)1 .. , 

C. K. baphtary, Atto'rney-General of India (R. R. L. Iyengar and B. R, G. K. 
Achar, Advocates, with'him)^ for Respondents (In all the Appeals.): ' 

u ' tr . , . . Appeals 'dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Tresent : — ^A. K. Sarkar, N, Rajagopala Ayyangar and R. S. Bagha- 
WAT, JJ. 

A. Venkata Subbarao and otliers ... Appellants'-^ 

V. 

The State of Andhra Pradesh, etc. ... Respondents. 

Essential Supplies {Temporary Poiucrs) Act {XXIV of I9i6) — Regulation and control of trade in foodgrains 
xmder — Gaiernment appointing procuring agents to procure and sell paddy and rice at fixed prices — Goi-ernmcnt 
raising subsequently the procuring and selling price — Difference in new and old sclluig prices on stocks lying 
with procuring agents an the day previous to rise in prices — Claim to by Government on the ground that procuring 
agents were its agaits — Tenability — Suit for refund of such amounts paid to Government — If geverned by 
Article 62 or 120 of Limitation Act (IX of 1908). 

Limitation Act {IX of 1908), Articles 62 and 120 — Scope and applicability of Article 62 — Suit for refund of 
iax illegally collected — If goierned by Article 62 or 120. 

During 1SW7-48 there rvas rice scircity in certain district*; in Madras. Tlic Government took 
action under the Essential Supplies (Temporary Powers) Act (XXI\^ of 1946) and passed various 
■orders for the procurement and distribution of rice. Rice thereafter could be proevtred only by the 
Government or by the proauiiig agents appointed by it and-disposed of according to the orders of the 
■Government. Under these orders licensed wholesalers and retailers were also appointed. Tlic 
appellants were procuring agents and wholesalers under this system. They entered into various 
agreements with the Government for this piuposc. Their duty was to procure rice fiom specified, 
areas at prices specified by the Government from time to tune and to deliver it at prices so speci- 
fied, to the Government or to persons nominated by it or to other licensed purchasers. The pro- 
■curement price was m each case lower than the selling price and the procuring agents were imder 
the contract entitled to the diffirence between the two prices. Wnilc the appellants were thus 
■carrying on their business three successive orders were made by the Government enhancing in each 
case the prices at which the appellants could buy and sell their rice. On the dates on which each 
ofthese orders came into force each appellant had lying with him in stock certain quantity of rice. 
This had been procured by the agents earlier and therefore at the then prevailing lower purchase 
price. Tne appellants had to sell this rice at the new increased price and hence became automati- 
■cally entitled to a larger sum than they were before the increase. Tne enhancement of the procuring 
agents’ profit was entirely due to the Government action in increasing the prices and the Govern- 
ment insisted that the excess sums should be paid to it. The appellants paid these sums under 
protest and filed suits for the recovery of the sums so paid. Various methods had been employed 
by the Government for realising these excess amounts which were described as surcharges. Thus in 
some cases tne procuring agents were threatened with cancellation of their licences. In others these 
surcharges were deducted from moneys payable by the Government to them for rice supplied by 
them. The third method was to requisition the stock of rice lying with the procuring agents on the 
day immediately preceding the coming mto foice of the increased pi ice .at the i-ate then obtaining 
and thereafter releasing such i ce only upon the pi ocuring agents paying the surcharge or on then 
executing an agreement to pay the same. 

Oa these facts the question arose whether the Govenment w'as entitled to claim the sui charge. 
The Government contended that the appellants were its agents or in the alteniative stood in a 
fiduciary relationship to it and as such vvere^liable to account for the profit made by them due to 
increase in prices by the Government. On the other hand the appellants contended that the sur- 
charges wure m essence taxes which had been illegally imposed on them and that their suits for the 
refund of the same were governed by Article 120 and not fay Article 62 of the Limitation Act (IX 
of 1908). 

Held, on facts by mijority {Rajagopala Ayyangar and Bachawat, JJ.) : (i) no relationship of principal 
nnd agent or of a fiduciary character had ever come into existence between the appellants and the 

* Civil .Appeals Nos 101, 131, 168 to 171, 259 to 260, 302 
' to 303, 306 to 309, 310, 644 and 837 to 857 of 1962 and 
325, 437 to 441 and 996 of 1963. 

s c J — ^31 


14tli December, 1964. 
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Government. If tlic theoiy that the appellants were the agents of the Government be discarded 
untenable there would be no legal basis at all for the surcharge. It would be a tax imposed by the 
executive fiat without any legislative sanction on the capital value of the stocks of foodgrams held on 
aparticulai date. Hence the Government was not entitled to claim the sm charges; and 

(ii) the suits for refund of the surcharges illegally collected by the Government were governed 
by Article 62 and not by Artiele 120 of the Limitation Act (IX of 1908) and should be decreed in those 
cases where the suits were filed within the time specified in Article 62. 

The words of Article 62 of the Limitation Act (IX of 1908) were derived and adopted from the 
*^erminology employed in the English action for money had and received Therefore Article 62 
applies wherev'er the defendant has received money which in justice and cquitv belongs to the 
plaintiff under circumstanceswhichinlawienderthereceipt of it, a leceipt by the defendant to the 
use of the plaintiff. In other words, it is not necessary in order to attract Article 62 that at the moment 
ofthe receipt the defendant should have actually intended to receiv'e it foi the use of the plaintiff j 
it is sufficient if the receipt was in such circumstances that the law would impute to him an obliga* 
tion to retain it for the use oftheplamtiffand lefund to him when demanded. A suitfor refund oftav 
illegally collected would therefoie be governed by Article 62 and not by Aiticle 120. 

Mahomed Wahib v. Mahomed Ameer, I.L R. 32 Gal. 527 and Rajputana Malwa Railway Co-operative 
.Stores, Ltd v TTie Ajmere Municipal Board,l.'L'R.. 82 A\\.A91,A‘pyitoved., AnantramBhattacharjeev.Htvn 
Chandra Kar, 11-. Id. 50 Cal. A7 5 and Lingangondav.Lingangoiida, I L.R. (1953) Bom.214, Disapproved, 

Article 62 would be inapplicable in certain circumstances. Where the defendant occupies a fidu- 
ciary' relationship towardstlie plaintiff it is clear that Article 62 is inapplicable. Next even if th' 
claim could have been comprehended under the omnibus caption of the English action for money 
hadandreceiv'edstillifthereareothermorespecificaiticlesinthe Limitation Act, c.g., Aiticic 90 
(mistake). Article 97 (consideration which fails). Article 62 (would be inapplicable). Lastly, if tht 
right toiefunddoes not arise immediately on receipt by the defendant -but arises by reason o: 
facts transpiiing subsequently' Aiticle 62 cannot apply foi it proceeds on the basis that the plaintiff lia' 
a cause of action at the very moment of the receipt 

If the terms of a specific Ai tide do apply to a specific case it could not be ignored and a genera 
Article sought merely on the ground that the latter affords a longer period of limitation for the film{ 
of a suit. 


VerSarkar, J : Wh ere as a lesult of the lequisilion and release of the stocks the Goveinment hac 
obtained moneys from the appellants, the lealisation had been legal and did not amount tt 
unauthorised levy of tax and the appellants were not entitled to recover them from the Government 
For the same reason where m respect of such requisition and release the appellants had not paic 
money directly, but had enteied into engagements to pay moneys, those engagements would be legai 

and enforceable. 


(Sarkai, J . however agiecd witli tlie majorilv on the other questions.) 

Appeals fiom the Judgments and Decrees dated 8th Marclt, 1958, 18th Febrinrv 
1959, 15th July, 1958, 22nd Februaiy, 1960, 22nd August, 1958, 25th August 19^ 
and 1st July, 1959 of the Andhra Piadesh High Court in Appeal Suits Nos 33 and 
62 of 1953, 672 to 675 of 1954, 29 and 30 of 1953,956 of 1953, 551 of 1954 201 45 
822, 823 and 54 of 1953, 470 of 1955, 368, 34. 821, 766, 650, 7^, 769, 631 646 647 
648, 649, 765 and 892 of 1953, 352, 353, 354 and 346 of 1954. 644, 700 and 701 nf 
1953 and 321 of 1954, respectively'. 

K. R. Chaudhnri, Advocate, for Appellants (In G.A. Nos. 101, 168, 169, 171 and 
310 ol 1962 and 438 of 1963). 

A. V. Vtswanalha SasUi, Senioi Advocate {A. Vrdavalli and A. V. Rattgam Advo- 
cates, v^th him), foi Appellants (In C A Nos. I3I and 170 of 1962). 

T. V. R. Tatachan, Advocate, for Appellants (In G.A. Nos. 259 to 260 of 1962 ‘ 
325, 437. 439, 440. 441 and 996 of 1963). ou oi 

7? Gopalaliislman, Advocate, for Appellants (In C.A.Nos. 302 and 303 of 1962), 

Advocate, with 

him), for Appellants (In G.A. Nos. 306 to 309 of 1962). 
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' Lakshtni Devi and T. Saijaiiarayana, Advocates, for Appellants (In G.A. No. 644 
of 1962). 

A. V. Visioanatha Sastri. Senior Advocate (X.' R. Rao and B. Parlhasarthy, 
Advocates, and jf. B. Dadachanji & Co., Advocates, with him), for Appellants (In 
G.A. Nos. 837 to 8.57 of 1962). 

C. B. Aganoala, Senior Advocate {R. Gampathy Tyei and B. R. G. K. Achar, 
Advocates, with him), for Respondents (In G.A. Nos. 306 to 309 and 837 to 
857 of 1962). 

R. Ganapathy lye). Togeslnvai Piasad and B. R. G. K. Achm, Advocates, for 
Respondents (In G.A. Nos. 101, 131, 168 to 171, 259-260, 302 and 303, 310, and 
644 of 1962 and 325, 437 to 441 and 996 of 1963). 

The Court delivered the following Judgments : 

Sarkar, J. — These appeals arise out of suits filed foi recovery of money from 
the Government. The appellants were the plaintiffs and the respondent in each 
appeal is a State, the defendant in the suits. 

Intheyears 1947 and 1948 there was rice scarcity in certain districts in Madras 
as it was then constituted. These districts arc now in Andhra Pradesh. The 
Government of Madras took action under the Essential Supplies (Temporary 
Powers) Act, 1946 and passed various oideis for the procurement and distribution 
of rice. Rice thereafter could be, procured only by the Government or by the pro- 
curing agents appointed by it and disposed of according to the oidersof the 
Government. Under, these ordeis licensed wholcsaleis and retailers were also 
appointed. The appellants were procuring agents and wholesalers undei this system. 
They entered into various agi-eements witli the Government for the purpose. Their 
duty was to procure rice from specified areas at prices specified by the Government 
from time to time and to deliver it at prices so specified, to the Government or to 
persons nominated by it or to other licensed purchasers. The procurement price 
was in each case lower than the selling price and the procuring agents were under 
the contract entitled to the diffeicnec between the two prices 

During the period with which we ai'c concerned, three successive orders were 
made by the Government specifying the prices and in each case there was an increase. 
The first increase in prices took effect on 27th July, 1947, the second on or about 
6th December, 1947 and the third on 21st November, 1948. On the dates on 
which each of these orders came into force, each appellant had lying with him in 
stock certain quantity of rice. This had been procured by the agents earlier and 
therefore at the then prevailing lower purchase price. The appellants had to sell 
this rice at the new increased price and hence became ^automatically entitled to a 
larger sum than they were before the incieasc. The enhancement of the procuring 
agents’ profit was entirely due to the Government action in increasing the prices 
and the Government thought that they were not entitled to it and insisted that the 
excess sums should be paid to it by them. The appellants paid these moneys to the 
Government under piotest and it is for the recovery of the moneys so paid that, 
broadly speaking, the. suits were filed. 

Now vaiious methods had been employed by the Government foi realising these 
excess amounts which have been desciibcd in these proceedings as “ surcliarges ”. 
Thus in some cases tlie procuring agents or wholesalers refusing to pay weie threa- 
tened with cancellation of their licences and to avoid this they made the payments. 
In other cases, tliese surcharges were deducted from moneys payable by the Govern- 
ment to them foiyrice^supplied by them. The third method which concerned the 
increase made in November, 1948 was to requisition the stock of rice lying with 
the procuring agents on the day immediately preceding the coming into force of 
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the increased price at the rate then obtaining and thereafter releasing such rice to 
the procuring agents only upon their paying the surcharge or on their executing an 
agreement to pay the same. 

It is clear that if the Government was not entitled to the amount of the sur- 
charge, it could not retain the moneys paid by the appellants to it on that account. 
The principal question is : Was the Government entitled to those moneys ? In 
regard to the moneys collected except by the method of requisition and release, 
the Government’s contention was that the appellants were its agents and that being 
so, any excess amount which was coming to them as a result of the orders was profit 
made by them in connection with the business of the agency for which they were 
liable to account to the Gqvernment. It was also said that if the appellants were 
not the Government’s agents strictly speaking, they at least stood in a fiduciary 
relationship to it which made them liable to account for the extra profit. My 
learned brother Ayyangar has dealt with this question and there is nothing that 
I have to add to that. I am in full agreement with his view that no relationship of 
principal and agent or of a fiduciary character had ever come into existence between 
the appellants and the Government. I wish, however, to observe that I do not see 
how, even if the appellants were the Government’s agents. Government was entitled 
to the extra profit. Admittedly under the contract between a procuring agent 
and the Government, even if that contract was of agency, the procuring agent was 
to procure and sell rice at the prices fixed and prevailing at the time respectively 
of the procurement and sale. It is not disputed that the difference belonged to him. 
It was in fact said that it was the commission to which he was entitled under the 
contract as an agent. If this is so, the procuring agent would under the contract 
be entitled to keep the larger difference caused by the selling price having been 
increased after his procurement. Hence it seems to me that under the contract, 
irrespective of whatever kind it was, the difference, even though it became larger, 
belonged to the procuring agent and the Government had no right to it. 

Another question that arises in these appeals in regard to the moneys collected 
by the methods other than requisition and releases is whether the claims of the appel- 
lants for tlie refund were not barred. I agree with my brother Ayyangar that Article 
■62 of the Limitation Act governed the case and the claims were not barred if the 
suits in respect of them were filed within the time there specified. With regard to 
the meaning of the words “ Money received by the defendant, for the plaintiff’s 
use” in that article, I think, as Ayyangar J., pointed out the correct view was taken, 
in Mahomed Wahib v. Mahomed Ameer^. The suits in which the claims arose in cir- 
cumstances other than those described hereafter the question of limitation has to 
be decided under Article 62 only. I do not feel called upon on the present occasion 
to decide to what other cases, if any. Article 62 might apply. 

It remains to deal with the amounts realised by the method of requisitioning 
the lice in stock and releasing it. It was contended on behalf of the appellants that 
this was really taxation by executive fiat and was therefore an illegal levy of tax. 

I am unable to accept this contention. Support for it was sought by the appellants 
irom. Attorney-General V ]4ilts United Dairies^. It does not seem to me that that case 
furnishes any basis for the contention. There the Ministry of Food Pioduction 
had granted a licence to a trader to buy milk on payment of a certain charge and it 
was held that the charge could not be levied except on the authority given by statute 
and that no such authority had been given Another case to be considered in 
this connection is Attorney-General v. Homebush Flour Mills, Limited^. There it was 
held that a certain statute which had been passed by the Parliament of New South 
Wales, though purporting to require payment upon the exercise of an option by a 
trader in fact left him no choice and compelled him to make the payment and there- 
fore in reality imposed an excise duty which only the Commonwealth Parliament 
•could impose and for this reason the statute was ultra vires the Legislature. The 


1. {1905)ILR.32C,d.527 . IGalLJ 167. 

2. (1922) 127L.T.822 • 91 L.J.K.B.897. 


3 56 C.L^. 390. 
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last case on this point which I have to notice is Lower Mainland Dairy Products Sales 
Adjustment Committee v. Crystal Dairy, Limited^. There the Provincial Legislature of 
British Columbia had passed an Act which authorised a committee^onstituted under 
it to impose a certain lev^ and it was held that the levy was a tax which the Legislature 
had no power to impose. 

The Australian case and tire Canadian case were cases of levy under ultra vires^ 
statutes and tlie English case was of a diarge made witlrout any statutory baeWng at 
all. It seems to me tlrat the present case is not of any of these kinds. There is here 
no" challenge to the legality of the Essential Supplies (Temporary Powers) Act under 
which the requisition and release had been made. Nor was k contended that under 
tlie Act tlie Government could not requisition the stock of rice in the possession of a 
procuring agent at tlie price previously prevailing, nor that having done so, it could , 
not sell the rice so requisitioned at the price subsequently fixed. If it could so sell 
the rice requisitioned to an outsider, it could equally sell it back to the procuring 
agent from whom it was taken. This is precisely what was done in tliis case.^ The 
Government’s acts were peifectly within its statutory po\s'ers and legal. It is not 
a case where the appellants had been compelled to obtain the release on payment 
to avoid going out of trade as was held in llic Australian case to have happened.. 
The appellants tvere free not to pay and to obtain or not to obtain titc release. 
If they had not, it has not been said that their trade would have stopped. The ratio 
decidendi of the Australian case drat the trader had been compelled to pay, which 
was rvhy the pa>Tnent was held to have amounted to a tax, does not apply to the 
case in hand. 

There is not dre slightest doubt that the extra profit with which we are concerned 
had not come to the procuring agents by reason of any merit of dreir own ; it had 
come into existence only because the exigencies of the circumstances prevailing had 
compelled dre Government to increase the price. The Government had apparently 
felt doubtful if its earlier methods of realising the extra profits rvere legal and to 
avoid dre consequences of any illegality, it followed this procedure and to dre legality 
of it I find no objection. If dre procedure was legal, as I think it was, it could not 
have resulted hr an illegal lev}% I would, therefore, hold drat where as a result 
of the requisidon and release the Government had obtained moneys from the appel- 
lants, the realisatioir had been legal and did not amount to unauthorised levy of 
tax and the appellants are not entitled to recover them from the Government. 
For the same reason where hr respect of such requisition and release the appellants 
had not paid money directly, but had entered into engagements to pay moneys, 
those engagements would be legal and enforceable. The question of payments and 
of agreements of this particular kind are involved in Appeals Nos. 840, 842, 845, 
850, 853 and 855 of 1962. I would dismiss those appeals so far as they concerned 
claim for dre recovery of mone>'s realised by dre .Government by requisition and 
release and dre enforceability of dre agreements hr respect of tirem. The other 
appeals except where dre suits were barred as stated by A^^angar, J., should be 
allowed. 

Rajagopala Ayyangar, J. (for himself and Bachaivat, J .) . — ^Tlris batch of 44 appeals 
have been heard together because most of the points of law raised in them are com- 
mon. Tlrey are before us by virtue of certificates of fitness granted for each appeal 
by the High Court of Andhra Pradesh. 

The facts leading to the suits out of which these appeals arise are briefly 
these : Tire appellants ai-e orraers or lessees of rice nulls in the districts of West 
Godavari, East Godavari and Krishna. Their business consisted in purchasing 
paddy from producers, milling theu’ purchase in their mills and in selling die rice 
so milled to wholesale dealers in rice and others. While so, in or about 1946-47 
and even before, severe restrictions were imposed in the State of Madras on the trade 
m foodgrains in order to maintain then supplies and ensure then' proper and equi- 


1 L R. (1933) A.C 168 : 102 L.J. P.C 17. 
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table distribution to tbe community. Action in that behalf was taken in respect of 
t\Vo matters : (1) Procurement of paddy and rice, and (2) Dealing in them. For 
this purpose the pmver vested in the State Government under the Essential Supplies 
(Temporary Powers) Act, 1946 wa utilised and two Orders “ The Foodgrains Pro- 
curement Order, 1946 ” (later modified by the Foodgrains Intensive Procurement 
Order, 1947) and the Foodgrains Licensing Order, 1946 were issued. Under the 
former the piocurement or purchase of foodgrains including paddy was placed 
under control and the right to purchase was restricted to the Government and to the 
procurement agents appointed and notified by them. The appellants were among 
those who were appointed as “ Procuring agents ” under that Order. The sales to be 
effected by the procuring agents of the milled rice were also placed under contiol 
by virtue of the Licensing Order which prohibited all trade or dealing in foodgrains 
including rice except by those who held licences and subject only to the terms and 
conditions of the licence. The appellants were each one of them licensed to deal in 
rice under this Licensing Order. It might be mentioned that die prices at which 
paddy could be procured as well as the price at which paddy and rice could be sold by 
the licensed dealers were also fixed by orders, and notifications issued under the Essen- 
tial Supplies Act. While the appellants were thus carrying on their business subject 
to the provisions of the two “ Orders ” we have mentioned earlier, the prices at which 
the appellants could sell rice which they milled out of the paddy procured by them 
were enhanced on three occasions — July, 1947, December, 1947 and November, 
1948 and, on each occasion, they were directed to submit statements regarding tlie 
stocks of paddy and rice held by them on the day just previous to that on which the 
increased prices were to come into effect and they were directed to pay as a “ sur- 
charge ” the amount representing that increase on the stocks held by them. The 
appellants demurred, but payment was insisted on and the same was either paid 
under protest or recovered from them in several modes to which we shall refer in 
detail later. The suits out of which these appeals arise were brought by these miller- 
procuring agents for lecovery of the amounts of one or more of the three surcharges 
that were collected from'-them, on the ground that the “ surcharges ” were virtually 
taxes which had been illegally imposed and levied on tliem. These suits were filed 
in Courts of different Subordinate Judges having territoiial jurisdiction over their 
places of business Some of these suits were decreed while otheis were dismissed 
Appeals weie filed to the High Court of Andhra Pradesh by the aggrieved parties 
and most of these appeals were heard together by the High Court and a common 
judgment was delivered directing the dismissal of all the suits. A few of them came 
on for hearing subsequendy, but the learned Judges following the -judgment of the 
Couit in the main batch disposed of them in accordance widi that decision. On 
applications made by the several plaintiffs certificates of fitness were granted by the 
High Court and that is how the appeals are noiv before us 

As would be seen from the foregoing, the main pomt in contioversy in these 
appeals is the legality of the collection by the Government of amounts which are 
termed “ surcharges ” in these proceedings from these several plaintiffs who ai e 
the appellants before us. In order to appreciate how the surchaigc came to be 
imposed and the cncumstances attending theii collections as also the defences raised 
to the suits, it is necessary^ briefly to advert to the statutory provisions which furnish 
die background in which this levy came to be made and collected 

As is well known, at die end of the Second Woild War the country was faced 
with a seal cit) of foodgrains with the i esult that statutoi y rationing had to be resorted 
to in most urban areas ; and for the purpose of enforcing rationing stocks of paddy 
and nee had to be made available. Power in this behalf was originally exercised 
under the Defence of India Act and the Rules li'amed thereunder and by subordi- 
nate legislation undertaken by virtue of powers confeiied by' the Defence of India 
Rules IVlicn the Dclence of India Act ceased to be in force on the expiry of six 
months aftci the termination of the wai and as this scaicity still continued the 
Essential Supplies (Temporary Poweis) Act, 1946, lepealing and replacing the Essen- 
tial Supplies (Temporal V Powers) Ordinance, 1946 (XVIII of 1946) was enacted to 
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be in force originally for 5 years till IstApril, 1951 to deal wtfa the problem of main- 
taining supplies essential to the community. Under section 3 of this statute 

“The Central Government, so far as it appears to it to be necessary or expedient for mmntaiu- 
ing or increasing supplies of any essential commodity or for securing their equitable distribution 
and availabibty at fair prices, may by order provide for regulating or prohibiting the produc- 
tion, supply and distribution thereof and trade and commerce therein ’• 

Without prejudice to the generality of the powers conferred by sub-section 
(1), sub-section (2) empowered Gfovemment by order to provide infer alia for : 

“ (c) for controlling the prices at which any essential commodiw may be bought or sold ; 

id) for regulating by licences, permits, or otherwise the storage, transport, distribution, 
disposal, acquisition, use or consumption of any essential commodity* ; 

{c) for prohibiting the withholding from sale of any essential commodity ordinarily kept for 

sale ; 

if) for requiring any person bolding stock of an essential commodity to sell the whole or a 
specified pa.rt of thestock atsuch pricesandto such personsor class of persons or in such circum- 
stances, as may be specified in the order : 

(t) for requiring persons engaged in production, supply or disti ibution of, or trade or commerce 
in any essential commodity to maintain and produce for inspection such books, accounts and records 
relating to their business and to furnish such information relating thereto, as max be specified in 
the order 

Under tlie powers tlius conferred a sclieme was devised for (a) the procurement of 
foodgrains (we are here concerned tvitli paddy and rice) from producers, (b) for 
their sale to wholesalers, (c) a further sale to retailers and (d) ultimately the sale to 
the constuners, tlte last of which was, as stated already , based on a system of ration- 
ing to secure equitable distribution. The appeal is concerned witit die machineiy 
and procedure employed for tlte proem'ement of foodgrains in tlie disnicts of East 
Godav'ari, "iVest Godavari and Krishna which were reckoned as surplus districts. 
TIiough legislation of tliat or a similar type was also applicable to certain otlier areas 
these appeals are only concerned witli the events that happened in these tliree dis- 
tricts. The plaintiffs who filed the several suits which have been directed to be 
dismissed by die High Court and who are die appellants before us were owTiers of 
rice mills or lessees or licensees of such mills in diese tlnee disdicts. They were ' 
appointed as procuiement agents for buyhig up paddy from die producei's, i.c., culd- 
vators or landliolders. They xvere also licensed under several Gondol Orders to 
ivhich reference will be made later, to deal in the paddy which diey procured or 
the rice into which they converted die paddy ui their mills. Tlie prices at which 
diey could prociure the paddy from the producei's was fixed by executive order issued 
. under the powers contained m secdou 3 (2) (c) of the Essential Supplies (Temporaiy 
Powere) Act. Similai'ly, die price at wliich they could sell to wholesalei's was like- 
inse fixed. 

'Wlule dungs xvere going on in diis state xsidi die prices fixed operating to deter- 
mine the purcliase and die sale price of diese procuring agents, Goveiiimeni raised 
die purcliase and sale price of paddy and rice in or about July, 1947. Tliey 
then directed diese proctu’ing agents to pay oxer to diem as a “surcharge'’ 
the difference between die origuial and die eniianced price on die stock of paddy 
held by them on the day pi-ex-ious to die rise in price. These rmller-merchants 
lesisted the lexy but xvere forced to make die pax-raent xxhich diey did under protest. 
Thei'c xvere similar lises in prices on 7di December, 1947 and on 21st Nox'ember, 
1948 and in a similar manner the amounts of diese surchai-ges xvere collected from 
die several millers, the amotuit payable by each being calculated on the stock of 
paddy or rice remaining xvitli them on 6th December. 1947 and 20tli Nox'ember, 
1948 respectix-ely. 

A x'exy lai-ge number of suits xvere filed by these merchants against die Gox-ern- 
ment in die Courts of Stibordhiate Judges of Eluru, Narasaptu-, Amalapuram, 
Kaklnada, Rajalimundrx- and Masulipamam for the i epayments of diese sums 
wliich diey alleged had been illegally collected from diem. The main defence of die 
Gox'eriiment xvas diat the millers xvere really die agents of die Gox'ernment and so 
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were accountable to them for the extra profit they would "have made by reason of 
the increase inAe price effected by Government. Besides, it was also asserted that 
the demand for the “ surcharge ” was authorised or permitted by the terms of the 
“ procuring agieement ” entered into with them as also by the conditions of the licen- 
ces which were granted to them under wliich they were permitted to trade in 
paddy or rice. There was also a minor point raised that the suits were barred by 
section 16 of the Essential Supplies Act, 1946. As stated earlier, suits filed in some 
of the Courts were dismissed accepting the defence I'aised by the Government while 
those filed in other Courts succeeded and decrees were passed for the repayment of 
the several sums collected by the Government. Appeals were filed to the High Court 
from these decrees and then those filed by the Government were allowed while those 
by the miller-plaintiffs were directed to be dismissed by a common judgment from 
which most ofthe appeals before us arise. We should, however, mention even at 
this stage that besides this common question there have been other defences raised 
to some of these suits to which it would be necessary to advert but we shall defer 
stating them until after w'e have finished with the points that are common to all 
these appeals. 

We shall first take up for consideiation the main point urged before us by Mr. 
Agarwalla for the respondent-State that the appellant-millers were “ agents ” of 
the Government or, in an)’’ event, stood in a fiduciary capacity to the Government, 
so that the latter had a right to call on them to disgorge any profit they might make 
in their business of procuring and selling fbodgrains over and beyond the remunera- 
tion pennitted to them by the relevant agreements, licences, notifications, etc. 
For this purpose it is necessai y to set out the various statutory provisions under wliich 
tlie appellants functioned as well as the terms and conditions of the agreements 
entered into by them with the Goveiviment. We shall also narrate in some detail 
the circumstances in which the “ surcharge ” were imposed and collected as they 
bear on tlie points urged before us'in these appeals. 

The first relevant statutory provision to which it is itecessary to advert in this 
connection is the Madras Foodgi'ains Procurement Order, 1946 dated the 15th 
June, 1946 issued under Rule 81 (2) of the Defence of India Rules by the Govern- 
ment of Madras. It applied to several districts in the State, among them East 
Godavari, West Godavaii and Krishna with which these appeals arc concerned. 
Paragraph 1 of this Order required 

“ every person who whether as holder, occupier, tenant, sub-tenant or licensee or m any 
other capacity cultivates any landwitli paddy during Fijsh 1355 or Fash 1356 or who receives any 
portion of such paddy or rent or interest or repayment of loan in hind ” “ to seU the surplus of 
such paddy as determined by' the District Collector to be available with such person after each 
harvest either .-is paddy or rice to the District Collector or an agent appointed by him and to no 
One else ”. 

The District Collector and those authorised by him in that behalf were thus 
to have the monopoly of purchasing surplus paddy or rice from c ultivators. 
The formula for the determination of the surplus was laid down in the same 
paragraph but to this it is unnecessaiy to refer. _ Under Paragraph 2 delivery 
of the paddy and rice had to be made to the Collector or his agent in the 
village in which that paddy or rice was cultivated or at some place within the District 
in which the cultivation took place, the price vaiying with the place of delivery, /.c., 
taking into account the transport charges. The provision for the procurement by the 
Government or their authorised agents and at the prices fixed by the Collector on a 
monopoly basis tvas reinforced by Paragraph 3 of tltis Order which prohibited any 
person from selling or otlienvisc disposing of any quantity of paddy or rice to any 
pel son other tlian the District Collectoi oi an agent notified in that behalf. We are 
omitting reference to tlic otlier paragraphs of this Order as unnecessary for our 
purposes. This Order rvas, among several others, continued in foice by the 
Essential Supplies (Temporaiy Powers) Act, 1946 when the Defence of India Act 
lapsed and ceased to be in operation. Slight variations were made in this Order 
by subsequent notified Orders — vide for instance, the Intensive Procurement Order 
dated 26th Maich, 1947 but these changes or modifications related mostly to the 
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formula or basis for determining the surplus available for purchase, but as these 
made no material variation for our present purpose we are not setting them out. 

Several millers in the thicc districts of East and West Godavari and Ki'ishna 
whose busmess consisted in buying paddy, milling them and selling tlie rice, applied 
to the Govemmcirt for appointment as procuring agents in accordance wi& this 
notification. Before however they could be appointed as procuring agents each of 
them had to e.xecute an agreement in a form prescribed by Rules and as the terms of 
this agreement form tire core of the case of the State Govei'nment on the question 
of agency it is necessary to refer to them in some detail. The heading of this model 
agreement which was signed by each one of the appellants reads : 

“ Agreement Executed by Proem ing Agent/Authorised wholesale Disliibutor. ’’ 

It tlien proceeds : 


“I having been appointed a dealer for the puicliascj storage and distribution of 

paddy, nee or under the Intensive Procurement Scheme and or Informal Rationing Seneme, 

shall abide by all the provisions pi escribed from time to time by or under the said schemes and 
any directions issued thereunder. 


In particular — 

I undertake to purchase paddy, rice that arc available for purchase in the area allotted 

tomcat the rates preset ibed from time to time by the Commissioner of Civil Supplies, Madras, or 
any officer authorised by him m this behalf. 

I undertake to store paddy, nee or millets, purchased by me in proper godowns and to be respon- 
sible for their safe custody. 

I ilsa undertake tossllthestock ofpadiy, rice or millets with me to the persons to whom I am 
directed to sell it at such rates as may he prescribed from time to time. I agree to deposit with the 
District Supply OfiBcer District Rs 2,000 against the fulfilment of this undertaking. 

I agree to the forfeiture by the District Supply Officer District of this deposit 

for any breach by me or by any person acting on my behalf or failure on my part to comply with or to 
secure compliance with the aforesaid provisions, regulations and duties prescribed from time to 
time under the Intensive Pi ocurement and/or Informal Rationing Sclicme ” 

On the execution of this agreement they were appointed as agents for pui chasing 
paddy and rice determined as suiplus with the ryots. This appointment wa® 
notified in the District Gazette and as against each group of agents the area in tvhich 
tlicy were authorised to procure was set out. 

This was, however, not the only statutory provision regulating the conduct and 
dealings of the appellants. Under the Madras Foodgrains Contiol Order, 1947 
issued under the Essential Supplies Act, 1946 which was in supersession of the 
Madras Foodgrains Contiol Order, 1945, promulgated under Rule 81 (2) of the 
Defence of India Rules though containing substantially the same terms, the business 
of dealing in foodgiains was subjected to statutory control. Clause 3 of this Order 
piohibited any person from engaging in any undei taking which involved the 
purchase, sale or storage foi sale in wholesale quantities of any foodgrains “ except 
and in accordance with a licence issued in that behalf by an officer authorised by 
the Government”. Purchase and sale of 10 maunds and more in one transaction 
was defined by the Order as being in wholesale and, similarly, storage of 15 maunds, 
and more was so treated. Each one of the appellants before us held licences to deal 
in foodgrains under this Order. Two of the clauses of the licence issued under tliis 
Order are of some relevance to the points arising in these appeals and have been 
referred to during tlie cotuse of the arguments and it would be convenient to set 
them out at this stage : 

“ Claau 8— Tiic hesnsee shall give all facilities at all reasonable times to any authoiised officer o 
Government, for the inspection of ms slocks and accounts at any snop, gadown or other place used by 
himforthcstorageorsaleofanyofthefoodgwinsmentioned in paragraph 1 and for tlie taking of 
samples of such foodgrains for exmmation. 

Clause 9. — ^The licensee shall comply with any directions that may be given to him by the Govern " 
ment or by the officer issuing this licence in regard to the purchase, sale or storage for sale of any of 
the foodgrains mentioned in par.agraph 1 • ” 

Of course, these licences were granted on applications made in statutory form by 
the several applicants and a paragraph in this application read : 

8 c J — 32 
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“ I have caiefuUy leacl the conditions of licence given in Form A of the Second Schedule to thf 
Foodgrams Control Order and I agree to abide by them. 

It need hardly be pointed out that the prices at which purchases and sales by the 
procuring agents, wholesalers and retailers could take place were all determined 
by orders issued from time to time, under sections 3 (1) and 2 (c) of the Essential 
Supplies Act, and these dealers were enjoined strictly to adhere to them_ on pain 
of prosecutions and cancellatron of therr licences. The priceg fixed varied from 
district to district and, of course, between several vaideties of paddy and rice. In 
their fixation allowance was made for transport charges by adding the freight to tlie 
prime cost. It is not necessary to go mto the details of these prices but it is sufScient 
to state that they weie vaiied from time to time. 

Pausing here, it is necessary to refer to the manner m which the miller-procuring 
agents disposed of the, stock which they had procured from the producers. They 
could sell only to dealers who had licences to purchase from them, these buyers 
might lie cither wholesalcis or retailers. It is in evidence that in some cases the 
proceduie followed (particularly where the purchasers authoiised to buy from the 
milleis were outside their district) was that the purchascis were diiectcd to pay the 
value of the grain w^hich they were authorised to pin chase into the Government 
Treasury. Intimation was thereafter given to the millers of the deposit and of 
the quantity' which the purchasei was permitted to obtain. The specified quantity 
of grain would then be delivered to the authorised purchaser and the millers would 
then be paid by Government. This, howevei, was not the only method by which 
the miller-procuring agents could or did effect sales. They weic, besides, permitted 
and authorised to sell to dealers of their choice provided such dealcis were licensed 
dealeis and so authoiised to buy. Needless to add that the pi ice tvhich the millers 
could charge the dealers had to lie the conti oiled price.' 

Procurement, hotvever, tvas, as would be evident from what we have stated 
cai'lier, confined to particular areas of the Province which were suiplus in that 
type of foodgram. There weie deficit districts which tlte Qovei nment had to supply 
ivith the requisite quantity of foodgiams. The foodgiams necessary foi this purpose 
was obtained by the Government by purchases fiom the piociuing agents. Foi 
this purpose agi cements wcie entered into with the miller -procuring agent to which 
it is now necessary to refer. That agreement ran, to quote only the material 
terms : 


“ This agreement made the day of. between his Excellency the Governor 

of Madras of the one part and . . . (hereinafter called the supplier ) of the other part. P 

Whereas the District Supply Oflacer has been authorised to buy paddy and rice oil 

behfalf of the Government of Madras. 


Whereas the District Supply Officei has agreed to buy and the supplier has agreed to sell 
paddy/rice as detailed in the schedule below. 


Noiv these presents witness and tJic paities heieto hereby mutually agree as follows : 

1 The suppliei shall deposit a sum of Rs (lupees only) with the District 

Supply Officer. The deposit shall unless it is forfeited under the terms of this agi cement be returned 
to the supplier upon the complete fulfilment of this agreement by the supplier. 


2 This Distiict Supply Officer will have the right to reject the whole or any portion of the 
paddy or rice supplied under this agreement on the giound that the paddy oi i ice supplied is different 
Irom or inferior to the sample tendered by the supplier and accepted by the District Suppply Officci 
or that the packing is defective or that there is undue delay .and default m supplying oronanyothci 
ground whatsoever. He wall also liave the right to accept the supply and to icduce the rate within six 
weeks from the date or despatch of the consignment, m case he considers either stto moltt or otherwise the 
paddy or rice supplied to be inferior in quality to the sample tendeied The decision of the District 
Supply Officer regarding the quantity and quality shall be final and binding on the supplier. 


3 . In the event of the D isti ict Supply Officer rejecting the whole or any portion of paddy or rice, 
the supplier shall be bound to supply paddy or rice of the proper quality and quantity withm such 
extended time, if any, as may be given to him by the District Supply Officer If no time is given or if 
the time is given and the supphci fails to supply the balance or the whole of the paddy or ncc within 
the time originally fixed or such extended time, the supplier shall be bound to p.ay such damages as 
may be fixed by the GomimssionCi of Civil Supplies, Madias (hcicinaftci called the Commissiocr}. 
■tiic award of the Commissioner shall be final and binding on the suppliei and shall not he open to 
•question in any Court of law. ^ 



251 


IJ VENKATA SUBBARAO V. STATE OF A.P. (Rajagopala Ayyatlgal', /.). 

4. The District Supply OfEcer shall have ihc right to cancel tlie whole or any portion of this 
agreement at any time without assigning any reason whatsoever. 

5. When paddy or rice is required to be delivered at any station/port the paddy or ricc shall 
be considered to be at the risk of the supplier till it is loaded into i aihvay wagons/steamer. 

6. It IS distinctly agreed by and between the parties that — 

s. 

(1) The supplier will not hold the District Supply Officer responsible pcisonally for any loss 
■sustained by the supplier by reason of any act, deed oi thing done by him touching this agreement ; 
and 

(9) The supplier shallpa-j- the general sales tav. ’’ 

To this agreement was a Schedule and the quantity in tons of tvhat tvas contracted 
to be purchased was set out in it as also the rate as we^ as the place and date fixed 
for delivery. 

Paddy was thus being piocurcd from the producers by the millers appointed 
so to procure under the Procuicment Order tre hat'c set out earlier and they n-ere 
disposing of the ricc after milling the paddy piocurcd to wholesalers and ictailers 
at the prices fixed by the Government Similarly those millers tvho had cnteicd 
into contracts to supply lice to the DisU'ict Supply Officer were duly fulfilling the 
terms of the contract and were being paid the prices stipulated in the agreements 
subject to any deductions that were made on account of inferior quality, deterioration 
of goods etc. While things were in this state, the Government of Madras promul- 
gated, on the 17th of July, 1947, what is termed “ a bonus scheme ” for subsidizing 
cultivators to induce them to increase their production so as to have more surpluses 
for enabling procurement of larger quantities. Tire amount of the bonus was 
Re. 1 per maund of surplus paddy. Out of this one-half rvas to be passed on to the 
consumers by enhancing by eight annas a maund the wholesale and retail prices 
and the other half ■was to be paid to producers by the Government themselves. 
This increase in price was to take effect from 27th July, 1947. Instructions were 
issued to the Collectors and revenue officials to ascertain the quantity of rice and 
paddy lying with procui ing agents as also wholesalers at the end of the day's 
transactions on 26th July, 1947 ilc., the stock remaining unsold which had been 
obtained by them at prices prevailing before the enhancement of price which rvas 
to have effect from the next day and to require them to pay over to the Govern- 
ment as “ a surcharge ” the enhanced prices at ■uhich they rvere pei'mitted to sell 
after that date, namely, eight annas per maund of paddy and twelve annas per 
maund of rice. Demands rvere made on some of the appellants for the payment 
of this surcharge. When they failed aird neglected to pay surchagi-e demanded 
they were threatened rvith the cancellation of licences -u hich they held under the 
Licensing Order and by reason of this threat, it is stated that, they made the payments 
demanded from them. 

A similar and further increase in pi ice rvas effected in the first week of Decembci , 
1947. The increase was Rs. 2 per maund of rice and Re r-6-0 per maund of paddy. 
The procuring agents, wholesalers and others rvho had stocks rveic, by the orders 
of Government issued on that occasion, directed to disclose the stock of paddy and 
rice rvith them as on the evening of 6th December', 1947 and in respect of the stock 
on that date, they iveie directed to pay to the Government “ the surcharge ” at the 
rates speeified earlier. Demands were made on this basis on several of the appellants 
and when they refused to do so, ttvo methods of reeovery were adopted in order 
to enforce the demand. In the case of some of them where there were amounts 
owing by Government on accouirt of rice supplied under the contract for supply 
referred to earlier or by reason of the Government having collected the amounts 
from purchasers rvho were autlrorised to lift stocks from the procuring agents, the 
Government deducted the “ surcharge ’’ from the amounts due by them and paid 
only the balance. This rvas one method The other method rvas that tvlrich had 
been adopted for tlic realisation of the “surcharge” levied in July, 1947, nameh', 
by threatening them with cancellation of their licences to deal in paddy and rice. 
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Before proceeding fuither and for the sake of completeness and to avoid 
having to revert to it later it would be convenient to mention here the ground 
upon which the surcharge was justified in the G.O, dated 6th December, 1947, 
by which it was imposed. In paragraph 8 after setting out the quantity of rice 
and paddy on which the surcharge would be levied and collected, the G.O. continued; 

“ Increased prices at the rate ofRs 2 per maimd of rice will have to be collected a* 

surcharge on the quantity available with the whoksakis ar.d relailcis cn the cven.rg ci Oih Decem- 
ber, 1947, as directed in Government Memo No 

The collection of this surcharge will be unearned profit to Government. Tlie Government direct- 
ed thatthisprofitshouldbeutilisedtoset-cffthcamountrecovcrableassurcharge.” ' 

Pausing here, it may be pointed out that it appears from the evidence that 
even ^vith the adoption of thpe methods the Government were unable to realise 
the sui charges from every one of the procuring agents or other dealers wholesale 
and retail on whom these surcharges had been Icvk d. We are mentioning this in 
order to indicate the change in the methods adopted for the recovery of the surcharge 
ivhcn it 4 vas imposed on the next occasion and this was on the 2ist of November, 
1948. By a G.O. of that date the Government directed the Collectors to levy on 
all stocks of paddy and rice with the procuring agents, wholesalers and retailcis 
on the evening of 20th November, 1948, a further sui charge and recover the Same 
from them. Some of the appellants paid this amount under protest ; in the case 
of others, the amount of the surcharge was deducted from the sums payable to them 
by Government for the supply by them of rice. In the case of certain others the 
Board of Revenue which had found that there weie some merchants who had failed 
to pay the two earlier surcharges that had been imposed, suggested the adoption 
of a new method in order to realise the sum. This was that the Collectors should 
issue orders of requisition of paddy m the possession of these merchants in respect 
of the quantities which were ascertained as being with them on the 20th of November, 
1948, and release the stocks by cancelling the requisition order only on their payment 
of the surcharges or on their executing a writing agreeing to make the payment. 
We shall have occasion to refer to the special defence raised by Government in respect 
of this class of stockholders in the proper place. 

With this narration ive are now' in a position to deal w'ith the arguments addres- 
sed to us in these appeals. As would be seen from ivliat ive have stated earlier, 
the contention urged by the State of Andhra Pradesh was that the appellants were 
the agents of the Government and were, therefore, liable to account to them for 
the profits which they derived over and above the commission or remuneration 
which was fixed for them by the relevant notification of Government fixing the 
prices ivhich might be charged. The leaincd Judges of the High Court were not 
prepared to accept this submission that the appellants ivcre agents of the Government, 
but they ncvci tireless held that on a proper construction of the Intensive Procure- 
ment Order, 1947, read in conjunction ivith the terms of the Notification appointing 
the several plaintiffs as “piocurmg agents” coupled with the agreement which 
they executed to whose clauses ive have already advci ted, the plaintiffs wcie undei 
a fiduciary obligation to Government which was akin to, though not exactly the 
same as an agency, by leasoii whereof they were bound to pay over to the Govein- 
ment the extra profits which they had made by the enhancement of the prices 
effected by the Govcinmcnt on the three occasions. The contention raised on 
behalf of the plaintilTs that the “ surcharge ” was in reality a tax ivhich was illegally 
levied by executive order tras rejected by them. 

As the principal point in controversy between the paities 1 elated to the precise 
legal relationship between the procuiing agents and the Government, w’c shall take 
that up first Befoic considering the arguments addressed to us by Mr. Aganvala 
it tv'ould be convenient to set out certain facts lelevant to this mattci which are not 
in dispute. It is common ground that the procuring agents had to buy and bought 
the grain from the producers with their own money. The grain purchased was 
transported to the godowns at their cost and stored by them at their own risk, the 
godown rent being paid by them. In other w'ords, there w'as no dispute that the 
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property in the goods purchased by the procuring agents vested in them. If there 
any depreciation in the quality or if there was any short-fall Giving to driage, 
action of rodents, insects, mositure, theft, etc., the loss ^vould be theirs. In order 
to raise tlie necessary funds and to finance themselves for the purchase the procuring 
agents pledged their goods including the foodgrains purchased by them and obtained 
loans from banfo and other financing institutions. They could effect a sale of the 
grain with them subject, however, to two conditions : (i) the purchaser must be 
•one authorised to buy, (2) the price should not c.w:cd that fixed under the notifi- 
■cations and orders issued from time to time, i.e., saks at free market rate were not 
permitted, Primafadc, therefore, it would appear that the procuring agents were 
merely conducting their business in the purchase of paddy and the s^e of rice, on 
their own account, subject however to the regulation and restrictions imposed 
by the statutory orders, and the licences issued thereunder ^vhich enabled Govern- 
ment to effectively control in the acquisition and distribution of foodgrains tlirough 
the usual trade channels to the ultimate consumer in an orderly and equitable 
manner. Learned Counsel for the State, however, urgi d that the true legal relation- 
ship had to be determined on other considerations. First, there was the obligation 
east by Para, i of the Foodgrains Procurement Order on producers of foodgrains to 
sell the surplus oftheir paddy as determined by the authorities to the District GoIIe- 
etor or “ an agent appointed and notified by him in this behalf^' and to no one else. In the 
subsequent paragraphs of the same Order, the persons to ivhom the foodgrains were 
to be delivered were referred to as “//ic agents of the Collector'* authorised or appointed 
by him in that behalf. Next was the description of these procuring agents in the 
notification regarding their appointment. Tnere also the same terminology of 
referring to them “ as agents ” for procurciflent was employed. Thirdly, in the 
agreements executed by the “ procuring agents ” reliance ivas placed on the follow- 
ing clauses specifying the obligations undertaken by them : 

(1) They undertook to purchase paddy that were available for purchase in the areas allotted 
to them. 

(2) They undertook to store the paddy 01 nee purchased in proper godowns and made them- 
selves responsible for the safe custody of the grain. 

(3) They undeitook to sell the stocks of paddy or rice with them to persons to whom they were 
directed to sell at such prices as might be prescribed. 

It was urged that their description as “ agents which primn facie had to be taken 
ns having meaning as indicative of their real position, tvas establisht d as a fact by 
the duties which they ivcrc calk d on to perform and ivhich they undertook to per- 
form under tin ir agreement. In particular it was stressed they were constituted 
the “agents” of Government to buy up the surplus paddy made' available for tliem, 
to store the grain purchased on behalf of the Government in secure godowns, and 
to sell the goods purchased on behalf of Government and ako stoied on behalf 
of Government to such persons who might be nominated in that behalf and at prices 
fixed by Government. It tvas, therefore, submitted that they tvere “ agents ” ■who 
would on the one hand be entitled to indemnity from the Government for any loss 
that they might sustain in their engaging in the business of the agency of purchase 
and storage and sale on behalf of Government and, on the othrr, wire bound tb 
make over to the Government such profit that they may obtain out of the business 
of the agency. It was the further case of the Government that the difference bettveen 
the procurement price and the price which was fixi'd for sale by tlicm constituted 
tire commission or remuneration whidi would belong to the agents. In further 
support of these submissions learned Counsel referred us to the fact that in the 
l^otification appointing some of the plaintiffs as procuring agents, published in 
the Krishna District Gazette they were referred to as “village procuring agi'nts 
■for paddy or rice on behalf of Government ” in their respective villages. Our attention 
Tvas also drawn to a communication by the Collector of Kakinada dated 26th April, 
194.7, br which he referred to the purchases of paddy by the procuring agents as 
liaving been made “ on Government account.” It may be pointed out that the 
•order last, referred to was to direct these "agents ”.not to engage in private trade 
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apparently in connection with the sale of the paddy piocured. This last document 
might be ignoied as it emanated from the Collector and, as is clear from the context 
in which it occurred, that it was meant as a warning to the procuring agents not to 
sell the procured paddy or rice except to those authorised to purchase them. 

The point that has now to be considered is whether the description of the plain* 
tiffi as “ procuring agents ” and the undertaking by them in the agreements 
which they executed to purchase the paddy offered, to store them in proper godowns 
•and to sell them at prescribed prices to persons ivho had obtained requisite permis- 
sion to purchase lice or paddy, would make them agents of the Government so as 
to (a) render Government liable to indemnify them for any losses irhich thby might 
sustain in the business, and (2) conversely in a situation of immediate lelcvancc, 
enable the Government to claim any profit made by them over and above the 
“ remuneration ’’ permitted to them. 

Befoie proceeding furthei, it is necessaiy to clarify two matters. First, though 
Mr. Agarwala referred to the margin between the procuiement price and the price 
at w'hich the procured paddy or rice could be sold as “ remuneration,” a contention 
■which found favour with the High Court, we do not find it possible to accept the 
submission. There was a similar margin between the price at which a wholesaler 
could buy rice and that at which he could sell and similarly, it the case of the ictail 
dealer, but it is haidly possible to call these as “ remuneration."' This margin or 
difference in the purchase and sale price was necessary in order to induce anyone 
to engage In this business and was of the essence of a contiol over procurement and 
distribution ivhich utilised normal tjadc channels. It ivould, therefore, be a mis- 
nomer to call it “ remuneration ” or “ commission ’* alloived to an agent and 
so really no argument can be built on it in favoui of the relationship being that of 
principal and agent. 

The second matter to which we -would like to refei is that in the present case 
the direction “ to account by the agent” adopting the theory contended for by 
the respondent, ivas given and enforced even before the agent made any profit z.e-, 
on the basis of an anticipated profit. We arc diaiving attention to this feature 
to emphasise the fact that the several orders of Gos'einment imposing the suicliaigc 
and enforcing the levy did not proceed on any theory that tlie procuring agents 
were “ agents ” ivlio iveic called on to account foi profits -which tJicj' made in the 
business of the agency. It is only necessary to add that not merely procuring 
agents but udiolesalers and ictailers ivho could on no argument be called “ agents ” 
were directed to pay the siu charge. 

We shall now piocccd to deal with the aigumeiUs advanced to establish that 
the procuring agents weie, in fact and in law, agents. 

Mo doubt, the description in the Piocuiemcnt Older and the agiccmcnt as 
“ agent ” is of some value, but is not decisive and one has to gather the real relation- 
ship by reference to the entire facts and circumstances. To start ivith, it is clear 
that as the purchases ivcic made by the procuring agents out of their oivn funds, 
stored at their own cost, the lisk of any deteiioration, dnage or short-fall fell on 
them, they were the full owners of the paddy procured and they pledged the goods 
fot raising funds. This aspect of their full ownei-slnp of tlic grain purchased is 
highUghted by the fact that they entcicd into agiecmcnts with the Government 
itself to sell the rice ivith them to District Supply Oificcis at the conti oiled market 
prices. Any contention that the piocuring agents wcic not full oivners of paddy 
or rice procuicd bj them must manifestly fail as being inconsistent ivith the basis 
upon ivhich this agiccmcnt by them to sell to Government ivas cnteicd into. If 
further confii-mation ivcic needed it is provided by the fact that on the sales by pro- 
curing agents to Goi'crnmcnt under thcii supply agiccmcnt sales tax ivas payable 
ivhich on the terms of the Madras Gcncial Sales Tax Act in force at the relevant 
time, ivould not have been payable if the paddy and rice weicthat of Govcrnnicnt 
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and which they %vcrc holding merely as commission agents on beh&lf of the 
Government. 

Next, it may be pointed out tlial these plaintiffs held licences under the 
Licensing Order under the Madras Foodgrains Control Order, 1947, in 
order that they might deal in the rice in their possession. In the licence 
which was granted to the plaintiffs which ^\'as in statutory foim the foodgrains in 
their possession tveie I'cfcired to as theh stacks. It may be pointed out that the form 
of the licence granted to procui'ing agents, ■wholcsalei's and ictaileis was the same. 

Learned Counsel urged that even assummg that the property in the goods 
purchased passed to the procuring agents that w'ould not by itself negative the 
relationship of principal and agent. For this purpose reliance ivas placed on 
Article 76 of Bowstead on Agency which runs ; 

“ Wuere an agent, by contracting personally, renders himself pcisoiially liable for the price of 
goods bought on behalf of his principal, the properly in the goods, as between the principal and agent 
vests in the agent, and does not pass to the pimcipal until he pa^-s foi the goods, or the agent intends 
that it shall pass. ” 

He also referred us to certain decisions of the Madias and Punjab High Courts in 
which the principle laid dorvn m tliis passage had been applied. Wc do not consider 
it necessary to examine this question in its fulness because tve are satisfied that the 
proem ing agent, w'hen he bought the goods, tvas purchasing it for himself and not on 
behalf of the Government, The acceptance of the aigumcnt addressed on this 
aspect would mean that if the pi'ocurment agent so desired they might contract in 
the name of tlie pincipal, namely, the Government and thus establish privity bet- 
ween the Government and the purchaser and make the Govei'nment liable to pay 
for the price of the goods -which he had pui chased. This situation would, in our 
opinion, be unthinkable on the scheme of the Procurement Ordei-s and generally of 
the Foodgrains Control Orders under -which the procuiement and distiibution of 
foodgrains %vas placed under statutory contiol. What the Government desired and 
what was implemented by these servcral Orders -was merely the regulation and 
control of the trade in foodgrains by rendering every activity connected -with 
it subject to licensing and to the directions to be issued in pm-suance theieof and 
not diiectly to engage in the trade m foodgrains 

The respondent can deiivcno advantage from the obligation on the part of the 
procuring agents to store the paddy or rice properly — a stipulation on which Mi . 
Aganvala laid consideiabic stress — and this for tw'o reasons • (i) The pui-posc of 
the clause tvas to ensuie that there -ivasnoloss offoodgiams -winch tvere tlien a scarce 
commodity. That this is so ivould be apparent from the terms of section 3 (2) (rf) 
of the Essential Supplies Act which \\ as cffcctualcd by clause g of the licence granted' 
under the Madras Foodgrains Control Order, 1947 -ivhich applied to all dealers 
in foodgrains, be they procuring agents fivho also, as stated e'arliei had to obtain 
and obtained these licences), ivholesaleis or letaileis. This clause reads : — 

“ 9 Tne licensee shall comply with any directions that may be given to him by the Government 
or by the officer issuing this licence m regaid to the pui chase sale oi stoiage for sale of any of the food- 
grams mentioned in paragiaph (1) . . . 

The second leason is that the agreement executed by the procuring agents in which 
this clause as regards storage in proper godoivns and undertaking responsibility 
for the safe-custody of the grain occurs, is one which was a form intended for exe- 
cution not merely by procuring agents but also authoiised tvholesale distiibutors 
2.C., those who purchased their acquirements fiom procui'ing agents ; admittedly 
the authorised -ivholesalc dealers u'cie not “ agents and the fact that this condition 
was insisted on even m their case is clear proof that it has no i-elevance to the ques- 
tion now under discussion. It therefore appears to us that tlie expiession “ agent ” 
was used in the Intensive Procurement Order as well as in the agreements merely 
as a conveniei-it expiession to designate this class of dealers. 

, Before proceeding further it is necessaiy to adveit to tlie decision of the High 
Court of Assam in Bfiowrilal Mahesri and ofheis v. State of Assqm^, on which Mr- 
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Agarwala placed considerable reliance in support of this contention regarding 
agency. The Government of Assam had passed an ad hoc order directing certain 
foodgrain dealers to lift certain quantities of foodgrains from a Government Depot 
Avith a view to its being sold to persons nominated in that behalf by the Government. 
The dealers complied with this direction but when they tried to sell it to the persons 
nominated by the Government the latter refused to pm’chase or to accept the goods 
sold on the ground that the stuff was unfit for hiunan consumption. At the time 
when the dealers took possession from Government godowns they had paid the price 
fixed by the Government and they filed a suit for the recovery of the price and the 
damage suffered by them on foot of indemnity claimable by an agent from a prin- 
cipal. The High Court of Assam upheld their claim and held that an agency had 
been constituted between the parties under which an obligation had been cast on 
the Government to make good the loss suffered by the dealer. We do not see how 
this decision assuming it is correct, on which we pronounce no opinion, bears any 
resemblance to the case on hand. There the dealers were required by Government 
to acquire from Government foodgrains which was Government property on the 
basis that they would be able to sell the same to purchasers designated. The terms 
■of the contract were that they should pay the value in the first instance and recover 
it from the purchasers specified by Government. It was in. such a situation that an 
agency was held to arise. The position in the case before us is totally different. 
By reason of the exercise of statutory power trade m foodgrains was controlled 
and placed under a licensing system. No persons could buy or sell rice or paddy 
exceeding specified limits of quantity unless he held a licence to do so. Dealers were 
classified into three classes, procuring agents, wholesalers and retailers. We are 
now concerned with procuring agents. Befoie tlie introduction of the licensing 
system, the millers as part of their business used to purchase paddy from growers, 
hull them in their mills and sell the rice obtained to wholesalers who in their turn 
sold to retailers from whom the consumers obtained their requirement. This raediod 
cf trading and the same trade channels were utilised by the Government for the 
purpose of exercising control over the acquisition and distribution of foodgrains. In 
the first instance, the supplies available with producers for procurement was deter- 
mined by Government so as not to leave with them more than what could reasonably 
be needed for their use. The producer was required to sell the quantity thus deter- 
mined so as to make it available to the general public The quantity having thus 
been determined the millers were brought under tlie Control Oideis by requiring 
them to take out licences for purchase or sale of paddy and it is in the context of this 
method of utilising tlie trade channels for the purpose of procuring and distributing 
supplies of essential foodgrains that the legal relationship between the parties has 
to be viewed. As pointed out earlier, the agreement executed by procuring agents 
was in the same fonn and contained the same stipulations as that executed by 
“ wholesale authorised distributors ” These tvholesalc dealers thus undertook 
the same obligations as procuring agents to purcliase, stoie and distribute paddy 
and rice in accordance with the licensing orders and the directions issuable under 
them. Obviously this could not turn tlie wholesalers into “ agents ”. The argu- 
ment that the procuring agents were agents because they were remunciated by the 
allowance of a commission in the shape of the margin or difference between tlic price 
fixed for procurement and for sale by them has alieady licen dealt with and need not 
be repeated. 

Mr. Agarwala next submitted that assuming that even if he were not right in 
these contentions that the plaintiffs were the agents of the Govcinmcnt still they 
were, under a fiduciary obligation to Government. Reference was, in this con- 
nection, made to section 88 of the Indian Trusts Act which reads . 

Where a trustee, executor, partner, agent, director of a company, legal adviser, or other person 
bound m a fiduciary cliantctcr to protect the interests of another person, by availing himself of his 
character, gams for himself any pecuniary advantage, or where any person so bound enters into any 
dealings under circumstances m svhich Ins own interests are, or may be, adverse to those of such other 
person and thereby gams for himself a pecimwry advantage, he must hold for the benefit of such other 
person the advantage so gamed.” 
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The relevancy of this piovision was explained by saying that even though the plain- 
tiffs might be legal owners of the paddy and rice procured by them, the beneficial 
interest in these goods vested in Government and tliat tlms the plaintiffs being persons 
bound in a fiduciary character to protect the interest of Government had obtained a 
pecuniary advantage by availing themselves of their position. We must plainly 
confess that we are unable to appreciate this argument. A fiduciary relationship 
would, no doubt, have arisen if the plaintiffs were agents, but if this were rejected 
we do not see on the basis of what relationship the fiduciary obligation can be rested 
The purchase of paddy and rice by them was not as benamidars for Government, 
for their purchases were on their own account with tlieir own monies though at prices 
fixed by the Government because of die Control Orders ; they could sell their goods 
to others, only the buyers had to be licensed as also to the Government. The con- 
trol exercised under statutory laws in respect of these matters cannot obviously, render 
the trade of the plaintiffs one which they carried on for the benefit of the Govern- 
ment. If so, we fail to perceive the legal basis upon which die plaintiffs could be said 
to hold the stocks of grain widi them for die benefit of Government. We have 
ah-eady pointed out that all risks of loss, deterioration, interest charges, godown rent, 
etc., were all their responsibility. In the circumstances, we consider there is no 
basis for the suggestion of a fiduciary obligation dc hors a principal and agent relation- 
ship. 

It was dien said that assuming diat the plaintiffs were not agents and tiiat they 
were the full and absolute owners of paddy and rice with them and ivhich diey held 
on dieir own account and for their benefit, still the direction to pay the surcharges 
was a direction which the Government was authorised to issue under the terms of the 
licence granted to the plaintiffs to deal in the stocks procured by them. For tliis 
submission reliance was placed on clause (9) of the Licence under Foodgrains Licens- 
ing Order issued to them which ran : 

“ The licensee shall comply with any directions that may be given to him by the Government or 
by the officer issuing this licence in regard to purchase, sale or storage for sale of any of the foodgrains 
mentioned in paragraph (1)*” 

It was said that the direction to pay a surcharge was a direction in regard to the 
sale of the stocks. Further support was sought on a similar clause in the agreement 
executed by the procuring agents under which they agreed “ to abide by all the pro- 
visions prescribed from time to time by or under the said scheme or any directions 
issued tliereunder”. We do not see any substance in tliis argument. The dhection 
to pay such amounts as might be demanded by Government is certainly not a direc- 
tion contemplated or provided for by the scheme, namely, the Procurement Scheme 
nor is it a direction as regards the sale. Indeed, learned Counsel did not when this 
was pointed out, seriously press this submission for our acceptance. 

Before proceeding further it would be convenient to ascertain the precise legal 
category into which the surcharge tvould fall. The dealers including the procure- 
ment agents were dealing on their own account in the matter of purchase and sale of 
paddy and rice. The price at which they could buy was fixed and the relevant 
Licensing Orders specified tliat they were to sell at the prices which were in force fi'om 
time to time. While things were in this state, the price at which the procuring agents, 
wholesalers and otliers could sell was raised.- Of course, in respect of the stocks 
purchased by them after tliat date they would have paid a higher price ^vhlch would 
be compensated by tire higher price at which tlrey were permitted to sell, but we 
are concerned with tire stocks-on-hand already purchased and remaining rvitlr them 
on 26tlr July, 1947, 6th December, 1947 and 20th November, 1948. Under the 
Foodgrains Control Order under which tlrey were licensed to deal in foodgrains, 
tlrey were entitled to sell tire stocks with them at the prices fixed under the Price 
Control Order and prevailing on the date of the sale. They would, therefore, have, 
on an increase in tire selling price, the benefit of the enhanced prices. It was this 
that was sought to be mopped up by Government by the three impugned orders by 
which the difference between the old and the new prices was directed to be collected 
as “ surcharge 

s c J— 33 
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It ^va 5 not suggested that the surcharges could be justified under anv of the 
piovisions contained in the Essential Supplies (Tcmpoiaiy Poweis) Act Thev 
%veie not imposed by notified ordeis promulgated under section 3 of that enactment 
and if tliey were, the question would have to be seriously considered Avhethei such 
orders would be within the rule-making powei undci that Act. We have aheady 
pomted out that they could not be justified as authoiised diiections which tveie 
peraiitted to be issued either undei the Piocuicment Older, the agiecinent 
executed in pursuance thereof oi the Foodgrains Control Older and the licences 
issued thereunder. That was why the only serious argument that was raised was an 
attempt to justify them on the giound of the same being a liability to account on 
behalf of an agent and this contention we have aheady negatived as lacking sub- 
stance. There was thus no legal basis upon which the surcharge could be justified 
and it would, therefore, follow that subject to any argument based upon the claim 
being barred by limitation, the claim to the refund of the same could not be lesisted. 

We shall be dealing witli the claims arising in the individual appeals later; but 
at this stage it is sufficient to point out that as regards the claim for the refund of the 
surcharge collected on the stocks of paddy and rice in July, 1947, there was no defence 
to the claim except that the same, was barred by limitation. We should, however, 
add that in all the suite a defence that they weie barred by reason of section 16 
of the Essential Supplies (Temporary Powers) Act, 1946 was raised, but the plea 
was wholly untenable and learned Counsel very properly did not seek to uige it 
before us. When demands for these sums were made they were either paid under 
protest, or when they were not so paid, the amounts were recovered by threats that 
the licences of the merchants should be cancelled. 


As regards the sui charge levied hr December on the stocks held by the plaintiffs 
on 6th December, 1947, we have already pointed out that trvo methods were em- 
ployed for making this collection. They were: (1) by withholdhrg the amounts due 
to them from Government for rice supplied ; and (2) by threats of cancellatioir of 
licences. It would follow from what we have stated earlier that if tire sin chai o-c was 
not legal or justifiable, the claim for refund could not be resisted subject a^ain to 
the question whether the claims therefor in the various suite were within thc°period 
of limitation. When rve come to the third surcharge imposed in November 1948> 
as already indicated, three methods were utilised for the purpose of making the’collec- 
tion. (1) Threat of cancellation of licences, (2) witliholding the amount of the 
surcharge from the amounts payable by Government for rice supplied to them by 
the procuring agents, and (3) requisition from them of paddy oi rice of a quantite' 
equal to the stocks held by them on the evening of 20th Nm'cmber, 1 948, and release of 
the same after they executed a writing agreeing to pav the amount of siiichaige which 
agreements they hoiroured by making the pa>Tnent demanded Mi. A<^arwala 
conceded that if the suichaigcs weie illegal, such amounts as were paid 
on demand under protest, the amounts collected by withholding sums due JVom 
Government, as well as sums collected on llircats of cancellation of licences rvould 
all be recoverable by the several plaintiffs. He, however, contended that in those 
cases where the foodgrains rverc requisitioned and released on the execution of a<n ce- 
ments to pay the surcharges which rveic implemented Uie plaintiffs could not recover, 
and for two reasons , (1) That the Gorenrment had the power to requisition the 
stock and ducct the traders to sell the foodgrains to Government and it might tliere- 
foic be taken as if the requisition had been made on terms of payino- ffii the stock the 
price payable on an earlier day and (2) That by reason of the Igi cements rvhicli 
they executed, as a condition of the icicasc of the stocks, the}' had bound themselves 
to make tlic pa}ment and then payment in accordance with their agreement was a 
volunlarv pa}-ment which could not be I'ccovcrcd. This point Irased on the agree- 
ments arises only in Civil Appeals Nos. 840, 842, 845, 850, 853 and 855 of 1962, 

To appreciate this argument it n;ould be ncccssaiy- to advert to the terms of the 
agreement. By rvay of sample we might refer to the one taken from the 
of Kanaka Parameshwari Rice Mill— appellant in Civil Appeal No. 840 of 1962. 
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" As regards the first quality paddy of 8,220 maiiiids, second quality of 1,545 maunds, rice first 
quality 886, second quality 254, which you have requisitioned in our mill this day i e , to say 23rd 
November, 1948, / am hereby declaring myself liable to pay the amount of difference m prices fixed by the Govern- 
ment for the aforesaid items on thellst Pfovembei , 1948, and the prices pi evading previously As vouhave released 
the goods on my liability I am in receipt of the same. ” 

This was signed by the Manager of the Mills with an endorsement by the Taluk 
Supply OfEccr, '“'released for sale'’. These agi cements were, as already indicated 
taken in ptu'suance of the directions by the Board of Revenue. It prescribed tliis 
method of obtaining agreements and the one to be puisued for recoveiing tlic sur- 
chaige imposed on this occasion. In tlieir communication to the Collectors the 
Board of Revenue stated : 

“The stock ivilh all stock-holders (wlicthcr millers, ivliolcsalcrs oi retailers) on tlic evening of 
20th November, 1948, should first be assessed with reference to the stock register. These stocks should 

be formally requisitioned at the old prices from 19th July, 1948 It is not necessary 

that the requisition notices should be issued on the 21st November, itself ; those may be issued as early 
as possible after that date there bcmg no delay at any stage, but only in respect of the quantity which 
■was held in stock on the evening of 20th November, 1948. If the stockholders agree in unting to pay 
the difference in price due to the increase in pi ice sanctioned by the Government the stocks should be 
leleascdfrom requisition otherwise the stocks in question should be scired and sold to otlxci merchants 
including quota-holders at the revised prices , the difference between the old and the new prices 
being credited to Government.” 

The argument that was addressed to the High Court was that whatever might 
be the position as legaids those plaintiffs who had made the payments under protest 
or on account of the threats to cancel their licences or by deducting the amount due 
from the Government, met chants ivlio voluntarily entered into agreements of the 
l^Tte we have just set out, stood on a different footing and that in their case they could 
not legally claim a refund of the amount thus paid in pursuance of these agt cements. 
The High Couit was apparently inclined to accept this submission. With great 
respect to the learned Ju%es we consider that thei e is no substance in this argument. 
If the theory that the plaintiffs wcie the agents of the Government be discarded 
as untenable, there would be no legal basis at all for the surcharge. It svould then 
be in effect a tax imposed by an executive fiat without any legislative sanction on 
the capital value of the stocks of foodgrains held on a paiticular date. In this 
connection reference may be made to Aiforiiej-Gcmal (jV.5’.ir.) v. Homebush Floiir 
Mills, Ltd.^ where a scheme by which flour was expiopriated by the State at a 
“declared” price and subsequently sold by the Crown at a “standard” price, 
the former owner being given the option of buying back flour at the latter piice 
was held to constitute a tax. 

Mr. Agarwala had to concede that if the siu charge was in substance a ta.x 
he could not successfully resist the claim of the plaintiffs to the recoveiy of the amount 
collected even in cases where the agieeincnts iverc taken, for the agieenients merely- 
set out the nature of the sui charge and cxpiesscd the willingness of the executant 
to pay it. In this connection it has to be boiiic in mind that the Government was 
armed with coercive powers to enfoicc any demand which was legal and in the 
circumstances, it could hardly be contended that these payments iveie voluntary 
in the sense undei stood in this context. 

Ill support of the submission that the suichaigc w-as in essence a ta.x, learned 
Counsel for the appellants referied to the decision of the House of Lords in Aitornej- 
General v. ITite United Davies.- The Food Conti oiler was empoweied by' the 
Defence of the Realm Regulations to make orders legulaling or giving directions 
with respect to “ the production, manufacture, treatment, use, consumption, distri- 
bution, supply, sale or purchase or other dealing m any aiticle as appears to him 
to be necessaiy or expedient” for the purpose of encouraging oi maintaining the 
food supply of the country. It -was found drat theie was disparity in the puces of 
milk prevailing m different areas and in order to equalise these prices the Food 
Controller purporting to exercise powei-s conferred on him by the Defence of the 
Realm Regulations, entered into agreements with the defendant-company by- which 

1. 56 01.11.390. ■■ " ' 897 
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llie latter were permitted to purchase milk within certain defined areas on terms 
that they should pay him a sum of two pence per gallon for this privilege. The 
•defendant-company who was required to make this payment, refused to do so and 
to the information laid against it raised the contention that the charge amounted 
in effect to a tax levied in an unconstitutional manner. The company succeeded 
in the Court of Appeal and the Attorney-General brought the matter in appeal 
before the House. In dismissing the appeal. Lord Buckmaster after accepting the 
argument based upon the extreme difficulty of the situation in which the country 
found itself owing to the War, and the importance of securing and maintaining 
■vital supplies essential for the life of the community, proceeded to consider the 
•question whether a power to make such a levy was granted. The statute had 
•confined the duties of the Food Controller to regulating the supply and consumption 
•of food and taking the necessary steps for maintaining proper supplies. 

It was observed ; 

“The powers to given are no doubt very extensive and very drastic, but they do not include the 
power of levying upon any man payment of money which the Food Controller must receive as part of 
a national fund and can only apply under proper sanction for national purposes However, the character 
of this payment may be clothed, by asking your Lordships to consider the necessity for its imposition 
in the end it must remain a payment which certam classes of people were called upon to make for the 
purpose of exercising certain privileges and the result is that the money so raised can only be described 
as atax the levying of which can never be imposed Upon subjects of this country by anything except 
plain and direct statutoiy means. ” 

Lord Wrenbury expressed the same idea in slightly different language when he 
said : 

“ Tlie Crown m my opinion cannot here succeed except by maintaining the proposition that 
where statutory authority has been given to the executive to make regulations controlling acts to be 
done by His Majesty’s subjects, or some of them, the Minister may, without express authority so to do, 
demand and receive money as the price of exercising his power of control in a particular way, such 
money to be applied to some public purpose to be determined by the Executive. ” 

Pausing here, we plight advert to two matters : (1) The last words of the 

learned Lord we have just quoted sufficiently answer an argument addressed to us 
based upon the use to which the amount of surcharge collected was to be expended, 
namely, as bonus to the ptoducers. Secondly the fact that the company obtained 
licences from the Food Controller on the stipulation that they would pay him the 
-two pence per gallon was not considered material for determining their obligation 
in law to make the payment. 

While on this topic reference could usefully be made to the decision of the Privy 
Gc uncil in Lower Mainland Dairy Products Sales Adjustment Committee v. Crystal Dahy, 
Limited^ The case was concerned with the legality of certain adjustment levies 
imposed on farmers by an Adjustment Committee created by an enactment of 
British Columbia by which the disparity in the production of fluid milk as compared 
with milk products \vas sought to be countered. It was contended on behalf of 
the State that the levies were not taxes but merely a scheme for pooling profits in 
a provincial trade. Lord Thankeiton speaking for the Board said ; ° 

“ Tlic mam issue of this appeal is whether the adjustmentlevies are taxes, In t]ic opinion 

-of their Lordships, the adjustment levies are taxes. They are compulsorily imposed by a statutory 

committee They are enforceable by law. Compulsion is an essential feature of taxation. 

The Committee is a public authority, and the imposition of these levies is for a public purpose. The 
fact that monej's so recovered or distributed as bonus among the traders in the manufactured products 
market does not affect the taxing character of the levies made. ” 

Besides, if there is no legal basis for these demands by the Government wc 
•consider that it is not possible to characterise them as anything else tlian as taxes. 
They were imposed compulsorily by tlie Executive and are sought to be collected 
by the State by the e.xercise inter alia of coercive statutory powers, though these 
latter are vested in Government for very different purposes. We ’are clearly of 
•opinion that the fact that agreements were taken from some of these mercliMts 
affords no defence to tlieir claim for refund. 


1. L.R. (1933) A C. 168 ; 102 L.J.P C, 17. 
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What lemains for consideration is the defence based upon the claim being- 
barred by limitation. The contention urged on behalf of tlie State is that tire claim 
for a sum not legally due but illegally collected by Government which was the basis 
of tliese suits was governed by Article 62 of the Indian Limitation Act which provides 
a period of three years from the time when the money is received. That Article 
reads : 

“ Description of suits. Penod of limitation. Time from which 

period begins to run. 

62. For money payable by the defendant to the Three years. tVlien the money- 

plaintiff for money received by the defendant is received. ” 

for the plaintiff’s use. 

If this Article were applied the portion of die claim in Civil Appeal No. 306 
1962 relating to die refund of surcharge imposed in July. 1947 and the entirety oC 
the claim in Civil Appeal No. 644 of 1962 would be baried. 

The suit out of ivhicb Civil Appeal No. 306 of 1962 arises, namely, O.S. No. 2‘ 
of 1951 on die file of die Subordinate Judge, Rajahmundry made a claim for the 
refund of die surchaiges collected from him in July, 1947, December, 1947 and 
November, 1948. The claim in regard to the surcharges of December, 1947 and 
November, 1948 were within die three-year period of limitation provided by Article 
62, but the claim as regards what was collected in July, 1947 was beyond that period. 
The learned Subordinate Judge who negatived the defence based on the plaintiff 
being the agent of the Government decreed die suit in its entirety holding that it 
was not Article 62 diat applied but Article 120 of the Indian Limitation Act which 
prescribes a period of six yeais. The learned Judges of the High Court having 
dismissed die suit on the merits had no occasion to consider the proper Article of 
Limitation that ivould govern die different claims contained in the suit. 

The odier appeal in which the question of limitation arises is Civil Appeal 
No. 644 of 1962. That arises out of Original Suit No. 18 of 1954 filed before the 
Subordinate Judge of Rajahmundry which claimed repayment of sums paid in. 
July, 1947, December, 1947 and November, 1948. In the plaint the dates on 
which payments were made by him were stated as 29di November, 1947, 3rd 
June, 1948, 30tii Novembei, 1948 and 1st August, 1949. The suit was filed on 
27tli November, 1953 and unless therefore the period of limitation for die claims 
in the suit was the six-year period specified in Article 120 the entiiety of the claims 
in the suit would be barred. The learned Subordinate Judge upheld the claim of 
the plaintiff to refund on tlie merits but dismissed it on the giound that it was 
baried by limitation. The plaintiff filed an appeal to the High Court but as his 
claim was rejected on tlie merits it become unnecessary to decide ivhetlier the suit 
was also barred by limitation. In view of our decision that the surcharges were not 
legally levied and that tlie Government ivas not authorised to collect tliem, the ques- 
tion whether the suit is baried by limitation necessarily arises for consideration. 

It was submitted by die learned Counsel for die appellants that it was not Article 
62 that applied to a suit making a claim of this nature but the residuary' Article 
120 which runs : 

“Description of suit. Period of limitation. Time from which 

s period begins to run. 

120. Suit for ■which no period of limitation is Six years. WTien the right to 

provided elsewhere in this Schedule. sue accrues. ” 

As Article 120 can apply' only if no odier specific Article weie applicable, we have to 
examine the question whether there is any odier specific Article applicable and in 
particular whether the language of die first column of Article 62 covers a suit making 
a claim of the natuv e made in the plaint before us. The contention urged on behalf' 
of die appellant in Civil Appeals Nos. 306 and 644 of 1962 n-as that die Aiticle refers 
to “money payable by the defendant to the plaintiff” only in those cases where “ the 
money w'as received by the defendant for the plaintiff’s use ”. The latter condition 


1262 


THE SUPREME CX)URT JOURNAL. 


[1966 


thatthemoucy which is sought to be recovered must have been received by the defen- 
dant for the plaintiff’s use should, it was urged, be literally satisfied before that 
Article could be applied. In other words,' the contention was that that Article could 
not apply unless at die moment when a defendant received the money, he received 
it specifically for the use of the plaintiff. On tlie other hand the rival construction 
suggested by the i espondent was that the language of the Article had reference to tlie 
notion “ for money had and received ’’ as known to the English Law, and that the 
leference to the receipt being for the plaintiff’s use ivas a technical term of English 
pleading and law which imposed upon a defendant who received money' in circum- 
stances which injustice and equity belonged to the plaintiff icndcred its receipt a 
receipt by the defendant to the use of the plaintiff’'. Here, it was pointed out. 
the money was received by the defendant from the plaintiff which the plaintiff 
was not bound in law to pay but which he was compelled or forced to pay because 
■of the threats or apprehension of legal process. The circumstances, therefore, m 
which the money was received were, it was said, such, that notwithstanding that the 
receipt by the defendant purported to be for his own benefit still it was money which 
at the very moment of the receipt in justice and equity belonged to the plaintiff, 
and that ivas the whole basis of the plaintiff’s claim on the meiits. 

The questions for consideration, therefore, aie : (1) Does Article 62 embody 
the essential elements of the action known in English Law and pleading as the “ action 
for money had and received to the plaintiff’s use ”?i (2) Does the fact tliat at Oic 
moment of receipt the defendant intended to receive the money for his owi 
benefit and not for the use of the plaintiff render the Article inapplicable ? Stated 
in other terms is a literal compliance with the words that the money must have been 
received by the defendant for the plaintiff’s use necessary before the Article applies, 
or is it sufficient that the circumstances of the case are such that the plaintiff 
being entitled in equity to the money, the law would impute to the defendant the 
intention to hold it for the plaintiff’s use and compel a refund of it to the plaintiff. 

There has been difference of opinion on the exact rationale on which that 
obligation was rested. One view was based on imputed promise or a quasi-contract 
which cast an obligation on the conscience of the party to restore benefits unjustly 
obtained. That quasi-contract was necessitated by the allegations, necessary in 
the ancient writ of indebitahis assumpsit. There has been some difference of opinion 
observable in tlie cases decided by the several High Courts as to the circumstance v 
in which Article 62 could be invoked. The controversy has ranged on the point 
as to whether there ought to be a literal compliance with the last part of the first 
column of the Article before it could be applied. This in its turn, as we shall show 
presently, stems from a difference of opinion as to the rationale on which the action 
Cor money had and icceivcd rests in the English Law, 

The doctrine on which the action for “ money had and leceivcd ’’ was based 
was propounded by Lord Mansfield in Moses v. Macferlaii^ where it was explained 
that it lay “ for money which ev aquo et bono the defendant ought to refund ” and in 
a Jatcr case^ as “ a liberal action, founded on Jaige principles of equity, where the 
defendant cannot conscientiously hold the money”. In later decisions it was said 
to be based not merely on an equitable doctrine but was a Common Law righP. The 
jural basis on which the action ^vas originally supported, was a promise to pay by 
,thc defendant implied or imputed by law. Lord A'lansficfd explained : 

“ If the defendant be under an obligatjonfrom the ticsoi natural justice to refund, the law implies 
a debt and gives tins action, founded on the equity of the plamtiiT’s case, as it were upon a contract. ’> 

Moses V. Macferlan^ itself was an action of assumpsit and the imputed prom'ise was 
an extension of the pi inciplc on which it %vas in its origin based as stated in Cheshire & 
IFitfoot. In the ihiid Edition of Bullcn and Leake published in 1868 they said ;* 

"The action for money had and received is Uic most comprehensive of all the common counts 
It IS applicable uhcrevcr tlic defendant has received money, which, injustice and equity, belongs to 


1. (1760) 2 Bitrr 1005 . 1 Wm Bl. 219. 
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the plamtift under cuciuustnirccs which render the receipt of il a leccipt by tlie defendant to the 
use of the plaintiff. 

But, despite this foinxidablc measure of unanimity, the abolition of the forms of action m ihc 
middle of the nineteenth century and the temptations of a new analytical jurisprudence gradually 
rmdermmed Lord Mansfield’s position. So long as the common law^ eis thought in terms ofproccditie 
and associated quasi-contract with the writ of IndebttaUis Assnmpstt, they weie content to accept the 
implic.ations of unjust benefit. But when they abandoned then tisidiiional forms and substituted a 
dichotomy of toit and i ontract, the old explanation seemed no longer to suffice. The rmious actions 
grouped Undei the insidious title of quasi-contract ucrc clearly not toitioiis ; if the new antithesis of 
the commonlaw was inevitable, they must perforce be contractual. And, as they rveic equally clearly 
not based upon any' genuine consent, they must rest upon an implied oi hypothetical agi cement. 

Various bases have been suggested in modern limes as thC' rationale and proper 
foundations on rvhich to rest this action. Buf we arc not concerned with these 
tiicories or then' history and evolution in England. What is of relevattce is the 
content and significance of the tvords ‘‘ received by the defendant for the plaintiff’s 
use”. Article 62 in its present foim was first enacted in the Limitation Act of 1871 
as At tide 60 and it has continued in the same terms since then with only a change 
in Its number. \Ve have, thercfoie, to sec what exactly the draftsmen of this Article 
meant when it was first introduced in 1871. In Mahomed Wahib v. Mahomed Amcer^ 
hlookerjee. J. explained tlic basis of Ai'ticlc 62 in these terms ; 

“ The .Aiticle, when it speaks of a suit for money icceived b\' the defendant foi ihc plaintiff’s use, 
points to the well-known English action in that form ; consequently the Ai ticle ought to apply wherever 
the defendant has icccived money which injustice and equity belongs to the plaintiff under circum- 
stances ivliicli in law render the receipt of it. a leceipt by the defendant to the use of the plaintiff. "’ 

In other words, the learned Judge held that it was not necessary in order lo attract 
Article 62 tlaat at the moment of the receipt the defendant should hat'c actually' 
intended to receive it for tlic use of the plaintiff and that it was sufficient if tlic receipt 
was in such circumstances tliat tire law would impute to him an obligation to retain 
it for the use of the plaintiff and refund to him when demarrded. In Biman Chandra v. 
Promotho J^'ath^ it was said, followiirg the decision in Mahomed Wahib v. Mahomed 
Ameet ^ that Ai tide 62 most irearly approaches the formula of ' ‘ money had aird 
received by tire defendant for tire plaintiff’s use, if read as a description and apart 
from the technical qualifications imported in Eirglish Larv arrd Procedure”. 

A different irote was, however, struck by the Calcutta High Court in AnanUam 
Bhattacharjeev. Hem Chandra Ka>^. liwzs not a case where the defendant directly 
received tire morrey fi'om tire plarrrtiff but where a defendant witirdrew from tire office 
ofthe Collector an amount which in lawbelorrgcd lo the plaintiff. The learrr adjudges 
held that there was no rcasoir why the artificial form of action of morrey had aird 
received should be imported to decide a question whether tire suit would come uirdcr 
Article 62. Glrose, J. widr those judgment Walmslcy, J., agreed, took lire vierv that 
the Article would apply orrly to a case where the defendant in terms received the 
money for the benefit of tire plaintiff. The learned Judge observed ; 

“ The Common Law form of action for money had and icceived grew out of the circumstance 
that at Common Law in England an action m personam is maintainable only on contract or on tort. 
Where therefore an action w.as not based on tort and the plaintiff ivas imable to establish any contract 
by evidence, it was found necessary to have recourse to a fiction of a promise to p.ay ‘ implied in law ’ 
in order to give relief to the plamtift' and to meet the justice of the c.ase. The history of this form of 
action and the reasons which led to its extension are set forth iii the case of Sinclair v. Brougham (Speech 
of Lord Haldane, L.C. at pages 415-417, and of Lord Sumner at pages 454-456). It is pointed out 
by Lord Sumner that this rvas said to be a ‘ liberal ’ action in that it w.as attended by a minimum of 
formality, and was clastic and readily capable of being adapted to new circumstances. There does not 
appear to be any sufficient reason why this artificial form of action should be imported in this country 
in order to decide whether a suit would come under Article 62 of the Limitation Act. In India law 
and equity are administered by the same Courts, which arc unti-ammelled by any technical rules as to 
the form of an action in giving relief to the plaintiff, where the defendant has received money which 
according to the justice ofthe case he ought to refund. The observations of the Judicial Committee 
in the case otjohn v. Dodwcll ^ furnish an illustration of this view. In niy opinion the plain meaning of 
the words in Article 62 of the Limitation Act should be given effect to -without having lecourse to any 
technical rules of English law regarding forms of action. ” 
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He then cited the decision of the Privy Council in Gunidas Pyne v. Ram ^arain Sahu'^ 
vs'here Article 120 was applied to a claim against a person in a fiduciary position 
as supporting his views, A similar view was adopted by Ghagla, C.J., in Lingan- 
gouda V. Lingangouda^ where the learned Judge preferred to follow Anantram's 
case^ in preference to Mahomed Wdhih's case^. In the case before him he held tliat 
the claim of the plaintiff was an equitable claim and not a contractual claim thus 
attracting not Article 62 but the residual y Article 120. One of the main reasons 
why Chagla, C.J., held that Article 62 should not apply to a case where the terms 
of the section were not literally complied with was that such a construction would 
result in plaintiffs losing a large number of cases on the ground of limitation, whereas 
if Article 120 were held applicable they would be safe. There are a few other 
decisions of the High Courts taking a similar view but as these merely follow the 
Calcutta and the Bombay cases we have referred to, it is unnecessary to detail 
them. 

Having considered the matter carefully we are inclined to prefer the inter- 
pretation of the Article by Mookeijee, J., in Mahomed Wahib’s case^. What we are 
solely concerned with is the meaning of the words employed in the first column of 
the Article which specifies the nature of tiie suit dealt with. That they were derived 
and adopted from the terminology employed in the English action for money had 
and received is not disputed. The Courts in India being Courts administering both 
law and equity, no doubt we are not concerned with tlie technicalities of the English 
forms of action which originated at a time before the Judicature Acts when law and 
equity were administered by different Courts. But that is only as regai-ds the men^ 
of a claim and its maintainability in a Court. With great respect to the learned 
Judges who decided Amtram’s^ and Lingangotida’s" cases, we are unable to agree 
that the changes which the doctrine has undergone in England have any bearing 
on what the Article meant in 1871 when the Legislature lifted the words descriptive 
of a form of an English action and incorporated it in the Indian statute. Nor are 
we impressed with the argument that if the terms of a specific Article do apply to 
a specific case, one could ignore it and seek a general Article merely on the ground 
that the latter affords a longer period of limitation for the filing of a suit. 

So far as the piesent claim for I'ecovery of a tax illegally collected is concerned 
the authorities are fairly uniform tliat the period of limitation for a suit making such 
a claim is governed by Article 62. Rajpulatta Maliva Railway Co-opeiative Stores, Ltd. v. 
"nie Ajmere Municipal BoardA arose out of a suit against a Alunicipal Board for 
icfimd of certain octroi duty which they were not legally entitled to levy. The 
suit for tliat claim was held to be governed by Article 62, the learned Judges 
stating : 

“ The language of Article 62 is borrowed from tlie form of count in vogue in England under the 
Common Law Procedure Act of 1852. Prior to the passing of the Supreme Court of Judicature Acts of 
1873 and 1875, there was a number of forms of pleading known as the common indebitatus counts, 
such as counts for money lent, money paid by the plaintiflf for the use of the defendant at his request, 

money received by the defendant for the use of theplamtiff, c/c. The most comprehensive of the 

old common latv coimts was that for money received by the defendant for the use of the plaintiff. 
Thiscount was applicable where a defendant received money which m justice and equity belonged to 
the plaintiff under circumstances which rendered the receipt by the defendant to the use of the plaintiff 

It W'as a form of claim which was .applicable when the plaintiff’s money had been 

wrongfully obtained bj the defendant.” 

A similar view was taken of claims of a like nature m Mwmipal Council, Dindigul v. 
The Bombay Co , Lid., Madras^, India Sugar and Refinery, Ltd. v. The Municipal Council, 
HospeP, Slate of Madras v. A. M. jS'’. A. Abdul Kader^, and The Municipal Committee, 
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4.mnfsar v. Ama/ Das\ Learned Counsel submitted that these cases proceeded, 
n great part, on tire inapplicability of tlie shorter periods of limitation provided in 
he particular statutes for amounts improperly collected thereunder. We do not, 
lowever, consider that this militates, in any manner, from the reasoning upon 
vhich the decisions are based, for they all refer to the terms of Article 62, to its 
;cope and their applicability in terms to cases of suit for refund of tax illegally collect- 
:ed. In addition, we might point out that in India Sugar and Refinery Ltd. v. 
The Municipal Council, Hospet” the claim for some of the years for which the suit 
,vas filed was dismissed as barred by limitation by applying tlie three year rule, 
[n fact, learned Counsel conceded that save a solitary decision in Govind Singh v. 
The State of Madhya Pradesh^ to which we shall presently refer, the decisions were 
uniform in applying Article 62 to cases of suits for refund of taxes illegally collec- 
ted. We consider that these decisions are correct and they have applied the proper 
article of limitation. 

Before leferring to Govind Singles case^ it would be convenient to clarify, 
the position as regards certain circumstances in which the Article would be in- 
applicable without makmg any exhaustive list. "Wheie the defendant occupies 
a fiduciary relationship tosvaids the plaintiff it is clear that Article 62 is inapplicable. 
Mext even if the claim could have been comprehended under the omnibus caption 
of the English “ action foi money had and received,'’ still if there are other more 
specific articles in the Limitation Act — vide e.g. Article 96 (mistake). Article 97 
(consideration which fails) Article 62 would be inapplicable. Lastly, if the right 
to refund does not arise immediately on receipt by the defendant but arises by i eason 
of facts transpiring subsequently. Article 62 cannot apply, foi it proceeds on tlie 
basis that the plaintiff has a cause of action for instituting the suit at the very 
moment of the receipt. 

It is this last point that was involved in Govind Singh v. The State of Madhya: 
Piadssh^ on which learned Counsel relied as a decision which had refused to apply 
Article 62 and applied Article 120 to a claim for lefimd of tax oveipaid. There 
the assessee deposited along rvith his return certain sums. He had overpaid and 
so was entitled to obtain a refund when the assessment was completed. A suit for 
tlie amount of that excess -was held to be governed by Article 120. It is clear that 
at the time when the assessee made the deposit of the tax he was not entitled to the 
refund. That right accrued to him only after the completion of the assessment. 
We consider, therefore, that tiiis decision does not assist tlie appellant in the cons- 
truction which he seeks to persuade us to adopt of Article 62 . 

If Article 62 were tlie pi oper Article of limitation applicable. Civil Appeal No. 
644 of 1962 has to be dismissed as the suit was filed admittedly beyond three years 
after tlie leceipt of the money by tlie respondent. There should also have to be a 
modification in the decree passed in Civil Appeal No. 306 of 1962. The claim in 
that suit included tlie amoimts collected from tlie appellant as surcharge in July, 
1947, in December, 1947 and November, 1948, f.e., for all tire three surcharges. 
It is common ground that if the three years' period of limitation under Article 62 
was applied the claim for the refund of the surcharge imposed in July, 1947, would 
be beyond time. The appellant is, therefore, entitled only to his claim for tlie refund 
of the amounts collected for the surcharges imposed in December, 1947 and 
November, 1948. 

As a result of the foregoing Civil Appeal No. 644 of 1962 shall stand dismissed, 
but there shall be no order as to costs as the appellant has succeeded on the 
merits of his claim, though the appeal fails on the ground of limitation. 

All the other appeals excepting Ghdl Appeal No. 306 of 1962 will be allowed 
and the judgment of the High Court set aside. In Civil Appeals Nos. 101 , 1 31, 168 
to 171, 259, 260, 302, 307 to 310, 838,839 of 1962 and GrvU Appeals No. 325, 
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437 — 441 and 996 of 1963 the decrees of the Inal Court shall be icstoied witli 
costs here and in the High Court. 

In Civil Appeal No. 306 of 1962 the amount dcciced by the trial Court shall be 
modified by deducting therefrom a sum of Rs. 2,725-14-8 made up oi 
Rs. 2,261-8-0 paid foi the surchaige in July, 1947, together ^vith Rs. 464-6-0 being 
the interest claimed on the said sum. Subject to this modification the decree 
•of the trial Court shall be restored ivith costs heie and in the High Couit. 

In Civil Appeals No. 303, 837, 840—857 of 1962 the suits will be decreed foi 
the amounts piayed foi with costs thioughout. 

In the computation of the costs in this Court two sets oi hearing fees shall 
allowed — one set to be shared by the appellants in Civil Appeals Nos. 131, 170,30/ 
to 309 and 837 — 857 of 1962 and the other set by the successful appellants m the 
•other appeals to whom we have awaided costs. 

Order of the Court: — T he appeals arc disposed of m accoi dance with the 
majority judgment. 

V.K. Otdei according!)' 

THE SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction) 

Present . — Raghubar D.tYAL and J R Mudholkar. JJ. 

John Douglas Keith Blown .. -Appellant* 

V. 

The State of West Bengal . . Respondent- 

Factories Act (JLXIII of 1946), sectiors 2 («), 52 — Managing Agent of a mill — Weekly holiday — ■JVb adtil 
iuorkenequired to work on the first day of the week — Contravention — Managing Agent as ‘occupier' liable — Esemp 
iionsfrom the operation of the prohibition — Only U> specified workmen and not generally 

TJie prohibition contained in section 52 (1) of the Act tliat no adult worker shall be required o 
allotved to work in a factory on the first day of the week is general and is not confined to the Manager 
It would therefore follow that wheie something is done in bieach of the prohibition enacted by that 
i.cction both the Manager as well as the Managing Agent as occupici will be liable to the penalties 
' prescribed in that section. 

What the provisions of sections 52 (l)(a) and {b) permit is to grant evemptions to specified 
avorkmen from tlic opeiation of the proliibition enacted in section 52 from working m factories on 
weekly hoi ida>-s. No general permission can be granted for altering the day of the weekly holiday 
-so as to covei all the avorkraen. 

Appeal from the Judgment and Order dated the 11th Septcmbei, 1961, of 
the High Couit of Calcutta in Criminal Revision No. 362 of 1961. 

J. JV. Ghosh, Senior Advocate {ffiitbchan Mukhcijcc and Suhimar Ghosc 
Advocates, with him), Ibr Appellant. 

if. B. Bagchi, and B. ff. Ktrpal, Advocates foi P K. Bose, Advocate, ibr 
Respondent. 

The Judgment of the Couit was delivered by 

Mudholkar, J . — /Phe only point urged in this appeal lioip a decision of the 
High Coui t at Calcutta is whether the occupier of a factoi y is liable to penally 
under section 92 of the Factories Act, 1948 (hcrcmafici icfciicd to as the Act) for 
the contravention of tlic piovisioiis of section 52 of the Act. 

The appellant E the Managing Director of Jai dmc Hendcisou Ltd., Calcutta, 
i\ho arc the managing agents of the Howrah hlills Co., Ltd., of Ramkristopur, 
District Hoivrah and as such ‘‘ occupiei's ” of the Mills within Uic definition of 
the term rontamed in section 2 (ri) of the Act. One J P. Bell was the Manager oi 
the Mills in June, 1957. Bothtlic appellant and Bell net e chaiged \s4(Ii an offence 
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tuidcr section 92 of the Act read with section 52. It would appear, however, that 
'during the pendency of the trial the Manager was permuted to proceed to England 
and the pioseeution continued against the appellant alone. He %vas convicted of 
the offence and sentenced to pay a fine of Rs. 400 by tlic Sub-Divisional Magistrate 
Howrah. His appeal therefrom was dismissed by (he Sessions Judge Howrah. 
'Similarly, the x'evision application prefeired by him Ixefoie the High Court was also 
dismissed. However, the High Court granted him a certificate to the effect tliat 
the case was fit fbi appeal to this Court and that is how the matter has come up 
'before us. 

Reliance was placed befoi c us on behalf of the appellant upon the decision in 
State Government of-Madhya Piadesk v. Alas’anbhai Dasaibliai^, to which 1 was a paity 
in support of the contention that where a duty is cast upon a Manager of a factoi y 
to perform a particular act his omission to do so will not render the occupier 
•vicariously liable under section 92. The contention of the appellant is that undei 
•clause (6) of sub-section (1) of section 52 of the /Vet a duty is cast upon the Manager 
•of tlie factory to give a notice to the appiopiiate authority of a change in the weekly 
holiday from the first day of the iveek to any other day and not upon the occupier 
According to learned Counsel the omission of the Manager to give such notice would 
mot render the occupier liable in any way unless it is shown that there was any 
connivance on his pai t of a breach of duty by the Manager. This, it is contended , 
must necessarily imply that unless the occupier had the mens rea to contravene 
’the provision of section 52 (1) of the Act he would not be liable for the contravention. 
'In the absence of any evidence to tlie effect that the appellant knew of the omission 
4ind yet connived at it his conviction and sentence ought, tlierefore, to be quashed. 

Sub-section (1) of section 52 reads tlms : 

‘‘No adult worker shall be required or allowed to work iu a factory on the hist day of the ^^cck 
(hereinafter refen. ed to as the said day), unless — 

(а) he has or will have a holiday for a whole day on one of the ihicc daj’s immediately before 
or after the said day, and 

(б) the manager of the factoiy has, before the said day or the substituted day (under clause 
(a) whichever is earlier, — 

(i)_delivcred a notice at the office of the Inspectoi ofhis intention to lequire the ivorkci to work 
•on the said day .and of the day w’liich is to be substituted, and 

(li) displayed a notice to that effect in the factory! 

Provided that no substitution shall be made which W’lll icsiilt m any ivorkei ivorking for more 
'than ten days consecutively without a holiday for a whole day ” 

The opening words of tliis sub-section indicate a prohibition from requiring or 
permitting an adult worker to work in a factory on the first day of the week. The 
prohibition is, however, lifted if steps are taken under clauses (a) and {b) of that 
section. A perusal of clause (b) makes it abundantly clear that what is requiicd 
to be done tliereunder, tliat is to say, to give and display a notice is only for the 
'purpose of securing an exemption fiom the prohibition contained in the opening 
parts of section 52 of the Act. Clause {b) cannot, therefore, be linked to some 
other provisions of the Act which impose a positive duty upon tlie Manager to do 
sometliing. The prohibition contained in the opening words of this sub-section 
is general and is not confined to the Manager. It would, therefoie, follow that 
ivhere something is done in bieach of the prohibition enacted by sub-section (1) 
•of section 52 both tlie Manager as ivell as the occupier will be liable to the 
penalties prescribed in that section. 

We may also point out that exemption from compliance ivith the provisions of 
section 52 was refused by the Chief Inspector of Factoi ies as would be clear from 
'the second paragraph of his reply dated 8th April, 1957 to the Manager. It inns 
tlius : , 

“ It IS howevei, pointed out that instead of employing workers of G Shift from Sunday evenings 
at would be advisable to employ them on Saturday evenings. The work done by these workers after 
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midnight on Saturdays which would be continued upto the following morning will be coroidtttd 
towards the work done on Saturdays. In that case, submission of notice under section 62 of the M 
would not be necessary. ” 

That being the position, we wonld have had an occasion to consider Maganhhds 
case^ if it were the appellant’s case that the weekly holiday had been altered with- 
out his knowledge or consent. But that is not so. Moreover, there is ample 
material to show that what the Manager did was within the full knowledge of the 
appellant and, presumably, was also with his consent. In this connection we may 
- point out that on I8th January, 1957, the Manager of the Mills sent a letter to the 
Chief Inspector of Factories which runs thus ; 

" HOWRAH MILLS COMPANY LTD. 

Howrah, West Bengal, 

' 18th January, 1957. 

Ref. No. G. 12/4968.' 

The Chief Inspector of Factories, 

New Secretariat Building, Calutta. 

Dear Sir, 

We request your permission to operate the batching to winding departments m No. 1 Mill, as 
shown on the attached sheet with effect from Sunday the 27th January, 1957. 

An early reply would be appreciated. 

It will be noted that all shifts will then work 48 hours per week. 

^ Yours faithfully, 

(Sd.) J. P. Bell, 

Mill Manager.’ 

A copy of this letter was sent to M/s. Jardine Henderson Ltd,, Calcutta of which the 
appellant is admittedly the Managing Director. From the letter of the same date 
addressed to the Manager by the General Secretary of Howrah Jute Milk 
Karmachari Sangha it would appear that the workers categorically refused to 
work according to the schedule pioposed by the Mill Manager. The Sangh, 
how'ever, proposed alternative working houi's for the “ C ’’ shift and there it is 
suggested that the workers would work on Sunday from 8-30 P.M. to 6-00 A.M. 
This schedule was also accepted by the National Union of Jute Workers to which 
some of the workmen in the Mills belong. This would appear from the letter of 
its Joint Secretary, dated 2lst Januaiy, 1957. On 5th February, 1957, tire Mill 
Managei wrote another letter to the Chief Inspector of Factories requesting 
for approval of the new schedule of working hours. It may be mentioned that 
even in the original schedule of working houis which is appended to the letter 
of 18th January, 1957, by the Mill Manager the starting time of the first shift was 
also 8-30 P.M. on Sunday, On 9th Februaiy, 1957, the Chief Inspector of 
Factories asked the Mill Manager to forward the resolution of the Works 
Committee of the Factory- or other documents to show tliat the workers had 
agyecd to work in the factory at 8-30 P M on Sundays. The Manager’s reply to 
i( was as follows : 

Dear Sir, 

Re ; Treble sliift working in No. 1 Mill. 

Witli reference to your letter No 818, dated 9th February , 1957, i\c foi-ward herewith as desired 
by y’ou tivo original letters with one true copy of each from the Genergal Secretary of How rah (Jute) 
Mills Karmachari Sangha and Joint Secretary of National Union of Jute Workers requesting the 
management to adopt the existing working hours of the “G ” shift m No. 1 Mill, 

We trust this will be found to be in order and w'ould request you to kindly- leturn the original 
letters after your perusal. 

Yours faithfully, 

J. B, Bell 
Mill Alanagei."’ 

A copy of tills letter was also sent to M/s. Jardine Henderson Ltd. Tite fact that 
copies of letters of 18th January, 1957 and 1 8 tli February-, 1957, u-ere sent to Jatdine 
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Henderson Ltd., would fix the occupier i.e., tlie appellant before us, with the know- 
ledge of what the Manager had proposed to do. Therefore, quite apart from the 
fact that as the Managing Dhector of Jardine Henderson Ltd., who were themselves 
the Managing Agents of the Howrah Mills, the appellant must be deemed to have 
known what was being done by die Manager of the Mills. We have positive 
evidence of the fact that the Manager had apprised him of what he was proposing 
to do. The appellant took no steps to restrain the Manager from putting tlie 
new schedule in operation which was in itself in violation of the opening words 
of section 52. We may fuither point out that what the provisions of section 52 (1) 
(a) and {b) permit is to grant exemptions to specified workmen from the operation 
•of die prohibition enacted in section 52 from working in factories on weekly 
holidays. No general permission can be granted under classes (a) and (b) of sub- 
section (1) of section 52 for altering the day of the weekly holiday so as to cover 
all the workmen. Therefore, upon the proper^ construction of the provisions it is 
clear that whenever workers are required (or are^ permitted) to work on a weekly 
holiday the specific permission of the Chief Inspector of Factories in respect of 
each and eveiy worker who is required to work on such a day should be obtained. 
That being die provision of law die occupier must be deemed to have known it. 
Being duly apprised of the fact that the Mill Manager was seeking to start the 
‘ C ’ shift from 8-30 p.m. on Sunday without specifically mentioning die names of 
those workmen who had to work in that shift he was doing something which was 
not within die purview of clauses (a) and (6) of sub-section (1) of section 52. Of 
this fact the occupiei* had actual knowledge and, therefore, he must be held guilty 
of the contravention of the provisions of section 52 of the Act. 

The appeal is, therefore, dismissed. 

V.S. Appeal disviissed. 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present ; — Raghubar D.ayae, J. R. Mudhoek.ar and S. M. Sikri, JJ. 
Chittoori Subbanna . . Appellant* 

V. 

Kudappa Subbanna and otliers Respondents. 

Civil Procedure Code {V of 190^), ifdions 11, 97, Order20, r»?£ 12 (1) (c) and Order il, ridel — Pure 
.guestion of law — If can be raised for first time before appellate Court — Discretion of appellate Court — Interference 
with by Supreme Court — Preliminary decree for mesne profits until delivery of possession — Proper construction — No 
appeal filed from such a preliminary decree — Judgment-debtor if precluded by section 11 or section 97 from 
contending that mesne profits cannot be awarded for more than three years from the date of the preliminary decree 

By majority. — A pure question of law not dependent on the delennmation of any question offact 
■can be urged at any stage of the litigation be it m the Court of last resort 

An appellant cannot at the hearing of an appeal claim a right to urge a new point which has not 
been taken in the grounds of appeal. But he can make a separate application for permission to take up 
•such a point and if such an application is made, the appellate Court Mali have disci etion to allow the 
application or refuse it. Tlie discretion exercised by the appellate Court (High Court in the instant 
case) is certainly not to be interfered with by the Supreme Court except for good reasons. 

Per Miidholkar,J. — It is right and proper that parties to a litigation should not be permitted to 
set up the grounds of their claims or defence in driblets or at different stages and embarass the opponents . 
Considerations of public policy require that a successful parly should not, at the appellate stage, be 
•faced wth new grounds of attack after having repulsed the original ones. The proper function of an 
appellate Court is to correct an error m the judgment or pioceedings of the Court below and not to 
4idjudicate upon a different kind of dispute, a dispute that was never taken before the Court below. 
It is only in exceptional case5 that the appellate Court may in its discretion allow a netv point to be 
u'aiscd before it provided there are good grounds for allowing it to be raised and no prejudice is caused 
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thereby to the opponent of the parU permitted to raise such point But where the appellate Court in 
exercise of its discretion refuses leave to a parl\ to raise such point there is little scope for any indul- 
gence being shown by the Supreme Court 

^Vhere a party omits to raise an objection to a direction given by the loner Court in its judgment, 
he must be deemed to have n aived his right and he cannot, for the first time at the hearing of an appeal 
from the decision of that Court challenge its power to make the direction 

Held on the facts, (by majority wth Mudholkar, j., dissenting), that the High Court was in error 
111 lefusing to allotv the appellant to raise, at the stage of the hearing of an appeal fiom a final decree 
grantmg mesne profits, the pure question of law that mesne profits could not be granted for more than 
three years from the date of the preluninart- decree The omission of the appellant to raise the point 
before the trial Court did not amount to his waiting his right to raise the objection and no piejudicc 
ttould have been caused to the respondent bv the appellant raising the new ground at the hearing of 
the appeal. _ 

By majority {MudhollciTs J . dissenting) — ■\VhcTC a preliminary decree is passed directing an 
enquiry as to mesne profits from the institution of the smt until deliver}- of the immovable property- 
to the decree-holder, the decree should he construed to mean a direction for an encuuy npto the date 
ofdehvery or upto three years from the date of the decree nhicheter be earlier. The language of 
Order 20, rule 12 (1) (c) of Civil Procedure Code makes it clear that a Court cannot ducct anenquir}- 
and pass a final decree with respect to mesne profits for a period exceeding three sears from the date 
of the preliminary decree and therefore when a preliminary decree does not mention the period for 
which mesne profits would be paid or states that mesne profits would be payable upto the delhcr}- of 
possession, the decree should be so construed as to be in accordance with Order 20, rule 12 (1) (r)* 

The decree is so construed not on account of the vagueness of the expressions used for decreeing 
mesne profits or directing the cnquiiv about mesne profits but on account of the fact that the decree 
for future mesne profits or duection about them is not based on the decision of any cojitioi ersy bet* 
ween the parties but is made in the exercise of the discretionary power tested in the Courts bv the 
provisions of Order 20, rule 12 (1) {c) of the Civil Procedure Code. The Coiut is deemed to exercise 
the power in accordance with the law and a decree which decrees or directs enqiury about mesne 
profits for the period of dispossession or until delivery is construed as a decree for mesne profits for a 
period of three years from the date of the decree if possession is not delivered within that period. 

lYhen a preliminarv- decree directs an enquiry into mesne profits upto the date of delivery of 
possession the Court does not decide the penod for which the decree-holder would be entitled to get 
mesne profits. Hence the fact that in such a case no appeal has been preferred from the preliminary- 
decree would not preclude the judgment-debtor from contending, at the tunc of the passing of the 
hu.al decree or m an appeal from the final decree that mesne profits could not be awarded for a period 
exceeding 3 years from the date of the preliminary deciee. Section 97 of the Civil Procediuc Code 
would pot be applicable to such a case The question about the proper penod for which mesne profits 
was to he decreed reallv comes up for decision only at the tunc of passing the final dcciee. 

Nor doessuch a direction in theprclimmary- decree operate in teims of section 1 1 of Civil Procedure 
Code, or on general principles as res judicata for the simple reason that the direction is not based on 
tlic decision of .anv matter in controversy betvsecn the parties but is given in the exercise of the dis- 
cretionary power vested in the Court under Order 20, rule 12 (1) (r). Again for similar reasons, the 
prmciple that a Court can decide a question wathin its jurisdiction WTOnglv as well as rightly and i 
the decision said to be wrong had become final the Courts have to respect it. viill not .apply to these 
cases. 

Per Mudhol!ar,j. ,'disscntmg) —The question of construction of a dcciee can only arise where 
the decree is ambiguous A preliminary decree which directs an enquire into mesne profits upto the 
date of delivery of possession docs not suficr from vagueness, ambiguity or such incompleteness as to 
make its enforcement impossible. It would not be right for .a Com-t to chaiacterise a term of a 
decree which upon its face appears to he clear and complete, as being vague oi incomplete merely 
btc.ausc in its view that term is erroneous .ind then proceed to interpret it. 

Even assuming that the direction in the preliminary decree that mesne profits shall be determined 
and consequently will he payable right up to tlie date of delivci-y- of possession whenever the event 
occurred is wrong that decision has to he given effect to when it is not challenged by taking afurther 
.appeal and has become final by- the operatic n of the provisions of section 97 of the Code of Civil Pro- 
cedure. Even assuming that one of the terms of a decree is erroneous in law the decree is noncthclesi- 
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binding upon the parties until and unless it is corrected in appeal or otlier appropriate piocceding. 
Such a decree cannot be treated as one passed svithout jurisdiction For. it is Mell settled that nhilc 
1 1 is the duty of a Court to decide right it may well happen that it decides wrong. 'IVhichcs’er way i*- 
decides, it acts within its jurisdiction and not beyond it. A tsTong decision is no doubt vulnerable 
but it does not automatically become unenforceable. Unless corrected in the inannci provided for 
in the Code of Civil Procedure it will opciatc as rcsjndtcata bcln ctn the parties in all subsequent stages 
of the Us. 

Appeal from tire Judgment and Decree dated tlic 13tli September, 1958 of 
the Andhra Pradesh High Court in Appeal Suit No. 736 of 1952. 

A. V. Visivanatha Sastri. Senior Advocate {K. Rajindra Chmidlturi and IC. R. 
Cliaudhuri, Advocates, with him’i, for Appellant. 

IC. Bhimasmikmam and K. .A'. Rajagopala Saslri. Senior Advocates (7*. Safyana- 
•>ayana. Advocate, witli them), foi Respondent No. 1. 

The Court delivered the following Judgments 

Raghubai Dajal, J. (on behalf of himself and S. AI. Sikii. J.) : — ^This appeal 
presented on a certificate gi anted by the High Court of Andhra Pradesh, arises out ol 
execution proceedings in execution of a decree dated 7th March , 1938. Kudappa 
Subbanna, plaintiff No. 2 and respondent No. 1 here, was held entitled to the pro- 
perties mentioned in Schedules A and C and to l/24tli share in tire properties men- 
tioned in Schedule B attached to the plaint. The defendants in possession of die 
properties were directed to deliver posse.ssion to the decr-ee-holdei . The properties 
in Schedule B tvere fust to Ire divided in accordance witlr the shares specified in 
paragraph 9 of tire plaint and the decree-holder was to he allowed the slrarc to whiclr 
the first plaintiff was showir to he entitled. Tire trial Court tvas directed to make an 
enquiry into tire mesne profits from the date of the institirlion of tire suit and pass a 
fiiral decree for pa'jTxient of the amonrrt that be fouird due upto tlic date of delivery 
of possession to the second plaintiff. Possession over the proper tes in Schedules 
A and C tvas delivered to the decree-holder on 17tli, 18th and 20dr February, 1943. 
On 23rd June, 1945, tire deci'cc-holdei filed I.A. No. 558 of 1945 to revive and con- 
tinue the earlier I.A. No. 429 of 1940 rvhich had been presented for tire ascertainment 
offurture profits and was struck off on 25th September, 1944. On28thJuIy, 1948, tlic 
Subordinate Judge decreed the mesrre profits and interest thereon for lire period from 
1926-27 to 1942-43 with respect to the A and G Schedule properties. The amount 
decreed was Rs. 17,883-8-3 including Rs. 10,790 formesne profits. He also decreed 
mesne profits with respect to the B Schedule properties upto 1946. They arc not 
in dispute now. 

On 22nd April, 1949, Chittoori Subbanna, 1st defendairt. appealed to tire High 
Court. The deci'ee-holder filed cross-ohjecdoirs and claimed Rs. 19,000 more 
stating drat the amohirt of irresire profits actually due to liitn woitld be about 
Re. 45,000 but he confined his claim to Rs. 19,000 only. 

Oir iSdr September, 1958. the High Court dismissed the appeal, hrrt allorved the 
cross-ohjectioir, the result of which was that dre amount of mesrre profits decreed by 
the Subordinate Judge witlr respect to dre A arrd G Schedule properties was increased 
very substarr dally. The amonrrt decreed for mesrre profits was raised to Rs. 17,242- 
12-0 and, consequeirtly, the amount of iirteiesi also increased. Chittoori Subbanna 
then obtained leave fiorrr the High Court to appeal to this Court as the decree of 
the High Cour t -was one of vaviarree arrd dre value of the subject-matter hr dispute 
was over Rs. 10,000. 

Chittoori Subbairna. appellant, applied to the High Court for pennissioir to 
raise air additional giouird of appeal to the effect drat die trial Court was not entitled 
to grant mesne profits for more tlian 3 years from the date of the decree of the High 
Court. Tire High Court disallowed drat prayer for the reasoirs that he had not taken 
sudr a grouird in dre nremorairdrmr of appeal and had, oir dre odrei' haird, conceded 
before tire Commissioner arrd tire tr-ial Court that accouirts could be taken upto 1943 
in respect of A and G Schedule properties, that he had elected to have the profits 
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■determined by the trial Court upto the date of delivery of possession and that if he 
liad taken the objection earlier, it would have been open to the second plaintiff-res- 
pondent to file a suit for the recovery of mesne profits beyond the three years upto 
the date of delivery of possession. It is urged before us for the appellant that &e 
High Court was in error in not allowing the appellant to have raised the objection 
based on the provisions of Order 20, rule 12, Civil Piocedure Code. We agree with 
this contention. The question sought to be raised was a pure question of law and 
was not dependent on the determination of any question of fact The first appellate 
■Court ought to have allowed it. Such pure questions of law are allowed for the 
first time at later stages too. 

The appellant could not have claimed — ^and did not claim — a right to urge the 
new point which has not been taken in the grounds of appeal. He made a separate 
application for permission to take up that point. The piocedure followed was in 
full conformity with what had been suggested in Wilson v. United Counties Bank, Ltd.^ 
to the effect : 

“ If m exceptional cases parties desire to add new grounds to those of which they hav e given notice, 
it will usually be convenient, by a substantive application, to apply to the indulgence of the Court which 
is to hear the appeal.” 

In Yesivant Deor'ao Deskmukh v. Walckand Ramchand Kothan^, this Court allowed ^ 
question of law to be raised at the hearing of the appeal even though no leference to it 
had been made in the Courts below or in the grounds of appeal to this Court. This 
■Court said : 

" If the facts proved and found as established are sufficient to make out a case of fraud within 
'themeanmgofsectionlS, thisobjection maynot be serious, as the question of the applicability of the 
section will be only a question of law and such a question could be raised at any stage of the case and 
also m the final Court of appeal. The following observations of Lord Watson in Cotmecltcut Ftrc 
Insurance Co v. Ahranag/i are relevant. He said: When a question of law is raised for the first 
time in a Court of last resort upon the construction of a document or upon facts either admitted oi 
proved beyond controversy, it is not only competent but expedient in the interests of justice to enter- 
tain the plea. The expediency of adopting that course may be doubted tvhen the plea cannot he 
.disposed of without deciding nice questions of fact in considering which the Court of ultimate review 
is placed in a much less advantageous position than the Courts below.” 

Again, it was said in M. K. Ranganathan v. Government of Madras'^ : 

“ The High Court had allowed the Respondent 3 to raise the question even at iliat late stage 
inasmuch as it was a pure question of law and the learned Solicitoi-General therefore rightly did not 
press the first contention before us.” ’ 

_ In Ittvavira Mathai^ v. Varkey Varkey^, this Court did not allow the question of 
limitation to be raised in this Court as it was considered to be not a pure question of 
law but a mixed question of law and fact. This Court said at page 91 1 : 

“ Moreover, the appellants could well have raised the question of limitation in the High Court 
in Support of the decree which had been passed in their favour by the trial Court. Had they done so 
the High Court would have looked into the records before it for satisfying itself ^nhether the suit was 
within time or not. The point now raised before us is not one purely of law but a mixed question of 
fact and law. No specific ground has even been taken in the petition made by the appellant before 
the High Court for grant of a certificate on the ground that the suit was barred by time. In the cir- 
cumstances, we decline leave to the appellant to raise the point of limitation before us.” 

The High Court had discretion to allow the application or to refuse it. The 
discretion exercised by the High Court is certainly not to be intei feted with by this 
Court except foi good reasons. 

We shall deal with the reasons given by the High Court for rejecting the appli- 
■cation and, in so doing, indicate why we consider those reasons not to be good reasons 
for disallowing the prayer made in the application. 


1. L.R. (1920) A.G 102, 106 
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In Rehmat-un-J^issa Begam v. Pricc^, tlie obsexvations at page 66 indicate tliat a 
'discretionary order can be justifiably disturbed if the Court acts capriciously or in 
■disregard of any’ legal principle in.tlie exercise of its discretion. This, however, 
-cannot be taken to be e^austive of the grounds on which the discretionary order is 
to be interfered with. In this particular case the order passed by tlie High Court 
”was not in conformity with the principle that a question of pure law can be urged at 
•any stage of the litigation, be it in tlie Court of the last resort. ' . , ” ’ 

There was no question of the appellant’s conceding before the Commissioner 
that mesne profits could be legally allowed up to the date of delivery of possession. 
No party had raised the question as to whether mesne profits could be allowed up to 
three years subsequent to the date of the 'High Court decree or up to the later date 
when possession was delivered. Wfiien no such dispute arose, there was no question 
of the appellant’s making any such concession. Similarly, no question of die appel- 
lant’s electing to have the profits determined by tlie trial Court up to the date of deli- 
•very of possession could have arisen when no dispute about this matter had arisen 
"between the parties. The utmost tliat can be said is that botli the parties, the decree- 
"holder and the judgment-debtor, were under the impression that mesne profits could 
be awarded till the date of delivery of possession as directed by the decree of the 
High Court. The fact that the appellant raised no such objection before the Com- 
missioner or the trial Court, does not mean.tliat he had given his consent for the 
-determination of mesne profits for tlie period subsequent to the expiry of 3 • years 
from tlie date of the High Court decree and that tlie order of tlie trial Court for the 
payment of mesne profits up to the date of delivery of possession is an order based 
•on the consent of tiie parties. 

In the circumstances of the case, we are not prepared to hold that the omission 
-of tlie appellant to raise the point before the trial Court amounts to his waiving his 
Tight to raise the objection on the basis of Order 20, rule 12, Civil Procedure Code. 

The case reported as London, Chatham and Dover Railway Co. v. South- 
JEastem Railway Co.^ is not to the point. The facts of that case were 
•different. An agreement betiveen two railway companies under the autliority 
•of an Act of Parliament contained a provision that all matters in difierence 
beti'veen them would be referred to arbitration under the Railway Com- 
panies Arbitration Act (22 & 23 "Viet. c. '59).' Section 26 of that Act provided' 
that full effect should be given by all the superior Courts of law and equity in die 

United Kingdom, according to their respective jurisdiction to all agreements, 

references, arbitrations and awards, in accordance witli the Act. This provision ivas 
construed not to oust the jurisdiction of the ordinary Courts, but in case of any party 
insisting on the compliance of tlie condition in the agreement of disputes being 
referred to arbitration, the Court was to stay its hands and to order the case to be 
rvithdrawn fi'om the Court. The case ivas decided by the Court when an appeal 
against the finding that the agreement was -valid ivas pending before tlie House of 
Xiords. It is not clear and may, however, be assumed tliat one of tlie questions in the 
appeal was whether the jurisdiction of the Court was ousted if tlie agreement be a 
good one. The House of Lords and the Court of Appeal did not decide that pomt 
as it is noted at page 101 : 

“ but tbeir Lordships expressly stated that the judgment of the House of Lords, and also the judg- 
ment of the Court of Appeal, only decided that the High Court of Justice had jurisdiction to try the 
■guestioh of the validity of the agreement, and did not decide the question tshether the matters in 
•dispute arising under the agreement ought to be tried by arbitratioa.” ‘ 

•One of tlie parties applied to the Court to postpone the trial of the actionjon tlie ground 
that certain points other tlian tlie point regarding the ouster of -jurisdiction of the 
Com't were before the House of Lords for decision. The prayer -^vas rejected. The 
parties went on with the trial of tliis action and got a judgment of tlie Court upon 
the evidence on the matter in dispute between tliem. It was uiged in tlie Court of 
Appeal that tlie Court had no jurisdiction to try that matter and that it could be 
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determined only in arbitration. The Court of Appeal said the the Court was not 
deprived of its jurisdiction to determine the matters in. dispute if neither part)’ 
insisted on arbitration and that the parties ought not'.to be allowed to raise the point 
^f jiurisdiction. The reason given by Cotton, L.J., at page 105, is stated thus : 

“ If when they can insist on the Court not going into the merits of the case and decid’ng quesiicrs 
between the parties, they abstain from doing so, and are defeatd on the merits, in my opinion il b 
too late to insist before the Court of Appeal on any right to object to the jurisdiction ol the Couil 
which they might have had if they had insisted on it in a proper way and at a proper time.” 

3 ' r ^ 

In the present case the appellant did not let the trial Court determine the 
question of the period up to which mesne profits could be decreed as he had raised 
no controversy in this respect. He did not take a chance of the judgment being 
given one way or the other and therefore the attempt of the .appellant to raise the 
question in the High Court was not to get round the judgment of the Court which 
.happened to go against him. . ; 

The Commissioner ^conducted the enquiry about mesne profits from 29th 
August, 1 946 till 4th December, 1 947 . Suits for mesne profits for the.periods between 
7tK March, 1941 and 28th February, 1943 could not be instituted in August, 1946 
as the period of 3 years’ limitation for the institution of a suit for mesne profits ol 
those years had expired by then. It follows that even if the' appellant had raised 
the objection that mesne profits could not be decreed for tlie 'period subsequent tc 
7th March, 1941, the decree-holder respondent could not have sued in Court foi 
the recovery of those mesne profits when he had' failed to sue for them within thE 
specified perifad of limitation and therefore could not have been prejudiced by the 
appellant’s raising the new groimd at the hearing of the appeal,' 

We are therefore of opinion that the High Court was in error in not allowing 
the appellant to urge this additional ground before it. ' 

The main point for determination in this appeal is whether mesne profits could 
be awarded to the decree-holder for a period subsequent to the expiry of three yean 
from the date of the High Court’s decree, i.?.,, subsequent to 7th March, 1941 
The contention for the judgment-debtor is that mesne profits cannot be awarded 
for the period subsequent to 7th March, 1941 in view of the provisions of Order 20 
rule 12, Civil Procedure Code which reads : 

“ 12. (1) Where a suit is for the recovery of possession of immovable property and for rent oi 
mesne profits, the Court may pass a decree — 

(а) for the possession of the property ; 

(б) for the rent or mesne profits which have accrued on the property during a period prior tc 
the institution of the suit or directing an inquiry as to such rent or mesne profits, 

(c) directing an enquiry as to rent or mesne profits from the institution of the suit until 

(i) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by the judgment-debtor with notice to the decrco-boldei 
through the Court, or 

(it!) the expiration of three years from the date of the decree, whichever event first occurs 

(2) Where an mquiry is directed under clause (i) or clause (c), a final decree in respect of th( 
rent or mesne profits shall be passed in accordance with the result of such inquiry.” 

It is urged that the direction in the decree for an inquiry into the mesne profits 
up to the date of delivery of possession should be construed to mean a direction for 
an inquiry into the mesne profits up to the date of delivery of possession or up 
three years from tlie date of the decree, whichever be earlier, as that wouW be 
consistent with what the law provides. In support of the contention, reference 
has been made to Girish Chunder Lahiri v. Shoshi Shikhareswar Rqy^ and to othei' cases 
which followed that decision. The contention for the decree-holder is that the 
preliminary decree directed the enquirv into the mesne profits from the date of 
the institution of the suit up to the date of delivery of possesion and that this direction 
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in. the decree cannot be ignored,^ when inquiring into tlic mesne profits; or when 
passing the final decree, even if it be not in -full conformity with the law laid down in 
rule 12 of Order20. It has also been urged that the judgment-debtor is estopped from 
raising the contention that he is not liable to pay mesne profits subsequent to 7th 
March, 1938 in view of his conduct amounting to his consent in the award of mesne 
profits subsequent to 7th March, 1938. We have already held that the appellant’s 
conduct did not amount to his consenting to mesne profits being decreed for the 
period subsequent to 7th March, 1941. 

There is no provision of law other tlian the provision of rule 1 2, Oi'der 20, Civil 
Procedure Code which empowei's the Court to decree mesne profits subsequent to 
the' institution of a suit for the recovery of possession of immovable property and 
mesne profits. It is not disputed for the respondent decree-holder that rule 12,. 
Order 20, does not empower a Court to direct an inquiry and pass a final decree with 
respect to mesne profits for a period exceeding 3 years from the date of the decree. 
This is very clear from the language of this rule. The only question is whether 
a decree wherein the Court does not mention the period for which mesne profits 
would be paid or the Court states that mesne profits would be payable up to the 
delivery of possession, should be construed to be -a decree directing that mesne 
profits would be decreed for a period of 3 years from the date of the decree, if posses- 
sion be not delivered within that period. The precedent case-law is in favour of 
the contention forithe appellant..) The ratio decidendi mainly is that the Court had 
no power to pass a decree against .the clear provisions of rule 12,. Order 20, and 
that therefore the decree should be so construed as to be in accordance with these 
provisions. , ■ ■ 

The law with respect to the decree for mesne profits; had been changing from 
time to time, but ail the same the expressions in the decree about the period' for 
which mesne profits were to be' awarded have been considered to be matters of 
construction and had been construed in accordance with the law at the relevant 
time. " 

Sections 196 and 197 of the Code of Civil Procedure of 1859 (Act VIII of 1859) 
dealt with the decree for mesne profits. Section 196 provided that when die suit 
was for land or other property paying rent, the Court might'provide in the decree 
for the payment of mesne profits or rent on such land or other property from the 
date of the suit until the date of delivery of possession to the decree-holder, with 
interest thereon at such rate as the Court may think proper. ' It is to be seen that 
the Court was not merely to direct an enquiry about mesne profits and then to 
pass a decree as the present provisions require and that there was no limitation about 
decreeing mesne profits for a period of 3 years only from the date of the decree. 
Mesne profits could be decreed up to the delivery of possession. The decree was 
for mesne profits which were to be determined in execution. 

In Fakharuddin Mahomed Ahsan Chowdhry v. Official Trustee of Bengal^ the High 
Court decree declared the plaintiff to be entitled to possession of the land mentioned 
in the kabinnama with wasilat from the commencement of Srabun 1267 and did 
not say in express terms the time up to which the wasilat were to be paid. The 
plaint was also not very clear in stating the time up to which wasilat were claimed. 
The Privy Council construed the decree to award mesne profits up to the delivery 
of possession as the reasonable construction would be that the Court, with a view 
to carrying out the object of the Legblature, viz., the prevention of unnecessary 
litigation and multiplication of suits, intended to give, with possession, that wasilat 
which was by law claimable up to the time of possession. 

Section 211 of the Code of Civil Procedure, 1882 (Act XIV of 1882) provided 
for decreeing the mesne profit? up to delivery of possession or up to 3 years after 
the decree, whichever event took place earlier. The change of law therefore restric- 
ted the power of the Court to grant mesne profits to a period up to 3 years from the 
date of the decree. In Girish Chiinder's case^ the Piivy Council had to consider a 
decree for mesne profits which was passed when section 211 was in force. The 


1. (1881) LR. 8 I.A 197. 
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■decree in that case, which went up to the Pri \7 Council, was passed in 1883 and 
had provided that the decree-holder would get mesne profits for the period of dis- 
possession; .Possession over the village JV was' not recovered till 1892.’'' The trial 
Court allowed mesne profits with respect to that village up to the date of delivery of 
possession. The High Court did not agree • and allowed mesne profits for only 
3 -years after the date of the decree. It Was said at page 126 : 

“ As to the village of JV", their Lordships agree with the High Court. The Subordinate Judge 
gives the plaintiff mesne profits up to the date of possession. But that is more than 'three years fren 
jthedate of the decree, and to the extent of the excess is unauthorized by section 211 of the Code" 

The principle enunciated in this case about the construction of the decree for mme 
profits for the period of dispossession was followed subsequently by the various 
High Courts on; the ground .that the Court had no power to award mesne profits 
for a period beyond three years from the date of the decree and that therefore the 
■decree should be construed to be subject to the condition that if possession is not 
•delivered within three years of the decree, the mesne profits would be awarded for 
the period of three years from the date of the decree. These views were expressed 
in connection with decrees which either did not specify any period for 'the payment 
•of mesne profits or expressly stated that mesne profits would be payable only until 
delivery of possesion. 

In Venkata Kumara v. Subbayamma,^ Uttamram v. Ktshordas^ and Trailokya v> 
Jogendra^ the decree simply mentioned the starting point of the period for which 
mesne 'profits were decreed or for which , an enquiry about them was to be made. 
It may be said, as urged for the respondent, that it was open to the Courts to construe 
the decree when the actual language of the decree did not indicate the other’terminus 
■of the period for which mesne profits could be claimed. It was however not so 
in Ginsh Chunder^s case* -where the decree provided that the decree-holder would get 
mesne profits for the period of dispossession. Similarly in Godavarti Raja v. Rama- 
^handraswami% J^arayan v. Sono*, , Kunwar, Jagdish Chandra v. Bulaqi Das’’ and Kam 
Lai V. Shyam Ktshore^ the decree allowed mesne profits for the period of dispossession. 
It cannot be said that the decree in these cases was in any way vague or incomplete 
in' the sense that its meaning, was not clear* ' Yet in all these cases the Courts 
•construed the decree , in a manner as would make it in accordance with the law as 
laid down in rule, 12, Order 20, Civil Procedure Code. 

The decrees have been, so construed not on account of the vagueness of th« 
•expressions used for decreeing mesne profits or directing the inquiry about mesnt 
profite but on account of the fact that the decree for, future mesne profits or directing 
■enquiry about them is not based on the decision of any •controversy between the 
parties but is made in the exercise of the discretionary power vested in the Courts 
by the provisions of Order 20, rule 12 (1) (c). Civil Procedure Code. The Court is 
deemed to exercise die power in accordance -with law and therefore a decree which 
decrees or directs enquiry about mesne profits for the period of dispossession or until 
delivery of possession is construed as a decree for mesne profits for a period of three 
years from, the date of the .decree if possession is not delivered within that period. 
This power was given to the Court in order, to avoid multiplicity of suits between the 
decree-holder and the judgment-debtor for mesne profits which the decree-holdei 
could rightly claim. The. period was, however, restricted to three years in order 
to discourage decree-holders from making delays in taking possession. If a decree- 
holder be not diligent in executing the decree, he would have to forego mesne profits 
for the period in excess of three years or would have to institute separate suits to 
recover them. The Privy Council did not pass its .order in Gtrtsk Chmder's case* 
on the basis of the decree being vague or incomplete. It simply held that the 
•decree for a period in excess of tliree years was not authorized by section 211 of 
the Code of Civil Procedure of 1 882. 


1 A.IR. 1915 M-id. 226. 354. 
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We are therefore of opinion that it is open to the Court to construe the direction 
in the preliminar)’^ decree about die inquiry with respect to future mesne profits 
when such direction is not so fully expressed as to cover all the alternatives mentioned 
in Order 20, rule 12 (1) (c)j Civil Procedure Code and to hold tiiat die decree be 
construed in accordance with these provisions. 

It is urged for , the decree-holder respondent that die trial Court, when passing 
the final decree, could not have ignored what had been decreed under the prelimi- 
nary decree as no appeal against the preliminary decree had been preferred and 
section 97, Civil Procedure Code, provided that where any party aggrieved by a 
preliminary decree passed after the commencement of the Code did not appeal 
from such decree, it would be precluded from disputing its correctness in any appeal 
which might be preferred from tlie final decree. The object of section 97 is that 
questions ivhich had been urged by the parties and decided by the Court at the 
stage of the preliminary decree will not be open for re-agitation at the stage of the 
preparation of the final decree and would be taken as finally decided if no appeal 
had been preferred against the preliminary decree. The provisions of this section 
appear to be inapplicable to the present case. 

The preliminary decree directed an inquiry about the mesne profits fiom the 
date of tlie institution of the suit up to tlie date of delivery of possession to tlie decree- 
holder. The decree-holder could not have felt aggrieved against tliis order. The 
judgment-debtor could not have insisted for detailing all the various alternatives 
mentioned in Order 20, rule 12 (1) (c) and he could not have expected tliat possession 
would not be taken within tliree years of tlie decree. The direction about the 
enquiry with respect to future mesne profits does not amount to an adjudication 
and certainly docs not amount to an adjudication of any controversy between the 
partly in tlie suit. It has no reference to any cause of action ^whicli had arisen 
in favour of the^ plaintifF-decree-holdcr before the institution of tlie suit. The 
direction was given oh account of a special power given to tlie Court under Order 20, 
rule 12 (1) (f),of the Code to make such a direction if it considered it fit to do so. 
It was'witliin the discretion of die Court to'make the direction or not. The Court 
does not decide, when making such a direction, the period for which' die decree- 
holder would be entided to’ get mesne profits. No such point can be raised before 
it. The judgment-debtor’s liability to mesne profits arose under die ordinary law 
and a suit for realizing mesne profits could be separately filed, by the decree-holder. 
The provisions of Order 20, rule 12 (1) (r)', are just to avoid multiplicity of suits 
with consequent harassment to the parties. The mere fact tiiat the direction for an 
enquiry into mesne profits is contained in a preliminary decree does not make it 
such a part of die decree against which alone appeal could have been filed. The 
appeal could be filed only after a final decree is passed decreeing certain amount 
for mesne profits to the decree-holder. It follows tiiat the question about the proper 
period for which mesne profits was to be decreed really comes up for decision at 
the time of passing the final decree by which time die parties in the suit would be 
in a position to know the exact period for which future mesne profits could be 
decreed in view of the provisions of Order 20, rule 12 (1) (c). 

The direction in the preliminary decree cannot operate, in terms of section 1 1 , 
Civil Procedure Code, or on general principles, as res judicata, for die simple reason, 
as stated earlier, that the direction is not based on the decision of any matter in 
controversy between die parties and is given in die exercise of the power vested in 
the Court under Order 20, rule 12 (1) (c). Again, for similar reasons, the principle- 
diat a Court can decide a question ivithin its jurisdiction wrongly as well as 
rightly and, if the decision said to be wiong had become final, the Courts have to 
respect it, will not apply to these cases. 

We therefore hold that die judgment-debtor appellant is not precluded from 
contendhig_ that mesne profits .could .not he awarded for, a period exceeding three 
years from the date of the decree. 
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We may now consider the question from another aspect. Rule 12, Order 20 
Chdl Procedure Code requires the Court to direct, at the time of passing the pre- 
liminary decree, an inquiry as to mesne profits from the institution of the suit until 
the actual delivery of possession of the property to the decree-holder or until the 
expiration of tliree years from the date of the decree whichever event first occurs. 
The Court at the time of the passing of the decree is not in a position to say which 
of the three events mentioned in clause (c) of sub-rule (1) or rule 12 will deter- 
mine the period for which mesne profits would be payable to the decree-holder. 
Either, therefore, tlie Court has to repeat the various alternatives mentioned in 
this clause in the judgment and the decree which is to follow the judgment or the 
judgment and the decree for mesne profits is to be construed in accordance with 
tliese provisions It is preferable to construe it in this way rather than to insist 
that the Court should mechanically repeat in the judgment and decree die various 
provisions of clause (c). It may sometimes even happen tliat the enquiry into 
mesne profits is completed before the expiry' of 3 years and that the final decree 
follows in due course w'hile in fact no possession had been delivered by then. It 
w'ould not be possible for tlie judgment-debtor to contend at that time that the decree 
has not been properly prepared and that it should state tliat in case possession 
is not delivered within the period of three years, mesne profits would be payable 
only for the period of tliree years from the date of the decree. It does not appear 
to be desirable that the passing of the final decree be put off till either possession 
is delivered or a period of three years had expired from the date of the decree. 

Lastly, we may draw attention to a possibility of the decree-holder gaining 
by his own default, if he did not take possession for a period longer than 3 years after 
the date of the decree, when the decree did not specify the period for which mesne 
profits would be allow’ed or merely stated that mesne profits w'ould be paid until 
delivery of possession. The law did not contemplate such a case and therefore 
clearly provided the maximum period for which mesne profits would be allowed 
to the decree-holder after the passing of the decree. Such a case was Kunwar 
Jagdtsh Chandra v. Bulaqi Das'^. 

We therefore hold that a decree under rule 12, Order 20, Civil Procedure Code 
directing enqu^ into the mesne profits, however expressed, must be construed to 
be a decree directing the enquiry into the mesne profits in conformity with the 
requirements of rule 12 (1) (c) of Order 20 and that the decree-holder in this case 
cannot get mesne profits for the period subsequent (to 7th March, 194-1 when the 
three-year period from the date of the High Court decree expired. 

‘ The other question urged for the appellant is that the High Court was in error 
in arbitrarily fixing a higher amount of mesne profits than what had been adjudged 
by the trial Court which had itself arbitrarily increased the mesne profits suggested 
by the Commissioner. It was urged for the respondent decree-holder that even 
if the High Court had not given any reason for fixing the rate of mesne profits at 
a higher rate than the rate fixed by the trial Court, it must be presumed that the 
High Court had fixed the higher rate after considering the material on record and 
that therefore it cannot be said that the High Court had fixed mesne profits 
arbitrarily. 

It is therefore first necessary to consider whether the High Court had given 
good reasons for decreeing mesne profits at a higher rate than that fixed by the 
trial Court. We are of opinion that the High Court had not really come to grips 
ivith the question of proper mesne profits and that it varied the rates in most cases, 
without expressing its reasons for holding that the Subordinate Judge was wrong 
in his findmgs regarding the quantum of mesne profits. This is clear from certain 
circumstances. The first is that the High Court overlooked the period of depression 
in considering the quantum of mesne profits. 

The Commissioner divided the period of 17 years from September, 1926 to 
March, J943 into three periods, viz., 1926 to 1930, 1931 to 1940 and 1941 to 1943. 
The middle period between the years 1931 and 1940 was a period of depression and 

1. (1959) I.L.R. 1 All. 114. 
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the last period was one in which prices of commodities had risen to some extent on 
account of World War II. In view of these considerations, the Commissioner 
fixed the rate of profits from land differently for each period. 

The trial Court fixed at first a not-mal rate, Le., a rate which was considered 
adequate for the first and the last period, then made allowance for the period of 
depression and calculated mesne profits at a lower rate for the ten years between 
1931 and 1940. The High Court appears to have missed noticing the fact of the 
trial Court calculating mesne profits at a lower rate for the period of ten years. 
It fixed one rate for the period 1926 to 1940 and another rate for the period 1941 
to 1943, and thus overlooked the long period of depression. It is on this aecount 
that the mesne profits ordered by tlie High Court arc very much higher than what 
were fixed by the trial Court. If tin’s fact had not been ignored, the difference 
between the two amounts would not have been so much and might have been in 
the neighbourhood of Rs. 2,000 plus a corresponding increase in the amount or 
interest. The High Court appeals to have missed this point as it was considered 
by the leai'ncd Subordinate Judge practically at the end of his judgment, at para. 25. 
Below IS given tlie Table showing reduced rates of profits allowed by the Suboidinate 
Judge for the period 1931 to 1940: 


.S’. Xo 

1 

Hem of Schedule 

/ 

Profit allowed pc> aac by Sub- 
judge for periods 1926-30 ^lOtl-dS 

Piofil allowed per acre 
by Sub-Jud<’e foi period 
1931-40 

1 

• r 1 

1, 4, 8, 12 of A Schedule 
& C. Schedule 

Rs. 35 

Rs. 25 

2 

9 of A Schedule 

Rs. 50 (for gaidui pioducc) 

Rs. 40 (for garden’ 
produce) 

Rs 7-8-0 

3 

10, 11 of do. 

Rs. 10 

4 

18 to 20 of do. 

Rs 30 

Rs 20 

5 

Rest of items of A Sche- 
dule, uic., 2, 3, 5, 6, 7 
& 13 to 17 

) ! 

' 1 

No change 


The second is that the High Court ordered profits at a rate higher than what: 
was even claimed by the decree-holder in regard to item No. 9 of tlie A Schedule 
properties. The trial Court fixed the annual profits at Rs. 50. The High Court 
said : 

“ We are inclmed to think that it is too low We enhance the amount to Rs. 100 per year up to 
1940 and to Rs 150 for the yeai-s 1941, to 1943.” 

The Commissioner’s' report shows that the plaintiff claimed mesne profits for the 
mango grove at Rs. 150 per acre up to 1940 and later at Rs. 200 per acre, and tlius 
claimed about Rs. 94 a year up to 1940 and about Rs. 126 a year for the later 
period, the area of the item being .63 cents. The High Court could not be 
justified to award the mesne profits higher than what are claimed by tire decree- 
holder. 

The third is tliat the finding of the High Court is not consistent witli its reasoning 
with respect to items Nos. 10 and 11 which were pasture lands The Commissioner 
suggested mesne profits at Rs. 10 per acre and said that tax on item No. 10 was at 
Rs. 6 per acre and on itfem No. 11 at Rs. 5 per acre. The Subordinate Judge fixed 
mesne profits at Rs. 10 for tlie .95 acres in area and the proper tax for these items at 
Re. 1. The High Court raised the rate of mesne profits to Rs 20 for the period up to 
1940 and Rs. 30 for ' the subsequent period^ but confirmed tlie finding about the 
■amount of taxi In making this order the ^ligh Court seems to have been under 
some confusion, for' the basis of its increasing the profits seemed to be the fact tliat 
the tax on these items was Rs. 5 as it said : 

V 1 -’•11 1 'f 

“ He (the Subordinate Judge) confirmed the finding of the Commissioner m this behalf The 
■Comm&ioner gives no reasons as to how he fixed the profits at Rs. 10 for the items. It is staled that 
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the tax paid on the land is Rs 5. We are inclined to think that it would be proper to fix Rs. 20 for 
theitemsup to 1940and[Rs 30 for 1941 to 1943. The taxof Re.l deducted by the Subordinate 
Judge IS confirmed.” 

The basis for raising the amount of mesne profits vanishes, when the High Court 
finall y agrees wth tiie Subordinate Judge that the tax would be Re. 1. 

Another consideration is that the Subordinate Judge calculated mesne profits 
for item No. 12, consisting of dry land, at Rs. 35 per acre. The High Court enhanced 
the amotmt to Rs. 50 per acre, probably tliinking that garden crops could be raised 
on this land as it said ; 

“ The learned Subordinate Judge stated in paragraph 18 that garden crops could be grown on 
the surrounding lands.” 

This is not a very precise summing up of what the Subordinate Judge had said in 
para. 18 of his judgment. He stated there that the Commissioner had fixed profits 
for this item at Rs. 30 per acre per year as in the case of odier dry lands and that he 
was fixing profits at Rs. 35 per acre as he had done so in respect of other dr^" 
lands. He however referred to the obsen^ation of the Commissioner : 

“ He obser\’es that there is evidence to show' that on the surrounding lands, garden crops were 
being raised and tliat there is no reason to hold that no such crops were raised on this item.” 

The Subdrdinate Judge did not fix the rate on the basis that garden crops could be 
raised or were raised on the land of item No. 12 and fixed the rate on the basis that 
it was dr)’ land. The Commissioner too does not appear to hve fixed the rate on 
the basis that garden crops could be raised on this land. 

We may now consider how the High Court dealt \vith tlie various items of 
property in A any G Schedules to show diat tlie variations made by it in tlie rates 
were not based on any basic material on the record. We refer to them in the order 
in which they were dealt svith by the High Court. 

Schedule A : — 

Items JVos. 13 to 17. — ^The Subordinate'Judge fixed tlie rent of these houses at 
Rs. 4 a month. The High Court raised it to Rs. 6 per month merely stating : 

“ We are inclined to think that the rent of Rs. 6 per month might be fixed in regard to these- 
items ” 

The reasons given by the Subordinate Judge for fixing the montlily rent at Rs. 4 
are, in his own words ; 

_ “ TheCommissioner has howeier fixed the mesne profits for these Items at Rs 2pcrmontli. Tlic 
Union tax itself on this house appears to he Rs. 6-4-0 per \ ear. Tlie annual tax is generally ctjuir alcn t 
to about 2 months’ rent. The tax mav be taken as a fairly correct basis for fixing the mesne profits 
In that (mse, the rate fixed by the Commissioner is too low and I would fix the profits for these items 
at Rs 4 per month ” 

Items Hos. 1, 4 and 8 — The Subordinate Judge fixed tlie actual profits for the- 
land comprised in these items at Rs. 35 per acre. His reasons were ; 

“ It is seen from the evidence ofR W. 26 that tlie prices of land and maktas rose about 10 > ears 
after China Bapanna’s death which took place in 1915. If thb statement were to be taken as correct 
and if, according to Exhibits P-IO and P-1 1, the rent realised by dry lands works out to Rs 30 per 
acre, it cannot be said to be unreasonable or excessive to fix the profits on tliesc dry lands at Rs 35 
per acre from 1925 onwards. Itmayalso be remembered that prices rose after thccloscof the 1918 
war. The Commissioner has fixed it at the rate of Rs 30 only. I would however fix the profits- 
on these div lands at Rs 35 per acre per year and the petitioner tvould be entitled to profits at this 
rate on items 1 and 4 also from 1926.” 

Tlie High Court reduced the rate of profits to Rs. 30 per acre for tlie period up to 
1940 and raised it to Rs. 60 per year for the period 1941 to 1943 and stated, in tliis 
connection : 

” The learned Subordinate Judge increased the rent from Rs. 30 to Rs 35 without giving any 
reasons. We arc inclined to hold that in respect of all these tlirce items, the rate ought to bar c been 
fi.xcd at Rs. 30 per year up to 1940. After 1940 there was an increase in pnees. We arc inclined to 
hold that for all these three items the rate might be fixed at Rs. 60 per year for the penod 1 911 to 
1943.” 

The High Court was in error in noting that the Subordinate Judge had given no 
reasons for raising the rate recommended by tlie Commissioner. It is really the 
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High Court which gave no reason for lowering the rate upto 1940 and doubling the- 
rate from 1941 onwards. 

Items Nos. 9, 10, 11 and 12. — We have alredy dealt with items 9, 10, 11 and 12' 
and sho-ivn ho^v the High Court had gone wrong in increasing tlie rate of profits 
from them. 

ItemsNos.\^to2 ^. — The Commissioner recommended profits at the rate of 
Rs. 30 a year. The Subordinate Judge agreed witli him and so did the High Court, 
for tlie period upto 1940. It however raised the rate to Rs. 60 a year from 1941 
onward stating simply : — 

■ “ But, so fav as the years 1941 to 1943 arc concerned, think it would he reasonable to fix the 

rate at CO per acre.” 

Items Nos. 2, 3, 5, 6 and 7. — ^Thc High Court confirmed the findings of the Subor- 
dinate Judge witlr respect to the profits for the period upto 1940 but fixed the rate 
per bag at Rs. 10 for the period subsequent to 1941 stating ; 

“ However, for the years 1941 to 1943, we fix the rate per bag at Rs. 10-0-0 as the prices had in- 
creased after 1940.” 

Schedule C. 

The Commissioner allowed profits at Rs. 30 per acre as in tlie case of dry lands- 
The Subordinate Judge fixed profits at Rs. 35 for tlie same reason as he had fixed 
tliat rate for dry lands of items 1.4 and 8 of Schedule A. The High Court reduced 
the rate to Rs. 30 rehdng on leases Exhibits P-10 and P-1 1 of 1915. It ignored the 
statement of R.W. 26 considered by the Subordinate Judge, that rents increased' 
from 1925. 

In view of what we have said above, we are unable to say tliat the High Court 
was right in. considering tlie rates of profits fixed by the Subordinate Judge to be 
■wrong and in increasing tlie rate of profits for most of the items of Schedules A and G 
and especially, for the period between 1926 and 1940. 

Two courses are now. open for us. One is to set aside the decree for mesne profits' 
and send back the case to the Court below for deciding it with respect to the quantum 
of mesne profits. The otlier is to set aside tlie deciee of the High Court and restore' 
that of die Subordinate Judge with respect to the quantum of mesne profits upto 
7tli March, 1941 , in view of the facts diat the mesne profits awarded against the 
appellant are for the period between 1926 and 1943 and that any further enquiry 
about mesne profits would furdier put off a final decree for mesne profits. In view 
of such a consideration, learned Counsel for die appellant had expressed, without 
prejudice, his client’s agreeing to die calculation of mesne profits at the rate 
determined by the tz'ial Court and, consequendy, to the decree for mesne profits 
passed by that Court, but the learned Counsel for die decree-holder respondent had 
stated that his client would prefer a fresh decision of the High Court on the point 
in case this Court found that the High Court was not justified to raise the amount 
of mesne profits. The respondent is more interested in the early finalisation of the 
mesne profits than the appellant and so we ivould order in conformity with his 
washes. 

We therefore allow' die appeal ivith costs of diis Court, set aside the decree of 
the Court below and remand the case to die High Court to determine afresh the 
quantum of mesne profits upto 7tii March, 1941, when the diree years from the decree 
of the High Court expired and to dispose of die appeal according to law. 

Mudholkar, J . — ^This is an appeal from the judgment of die High Court of 
.^dhra Pradesh wdiich arose out of a suit for possession and mesne profits instituted 
in the year 1926. The suit w’as dismissed by' the trial Court but on appeal the High 
Court of Madras passed a decree therein in favour of the second plaintiff who is the 
first respondent before us, on 7th March, 1938. The decree which the High Court 
passed, in so fai- as m-esne profits were, concerned, was a preliminary decree and 
therein the High Court made the fbllow'ing provision widi respect to the claim for 
mesne profits : 

SCJ— 36 
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“ that the lower Court do make an enquiry as to the mesne profits from the date of the 
institution of the suit and pass a final decree for payment of the amount that may ' be found due 
nqito the date of delivery of possession to the second plaintiff.”. , 

No further appeal was taken by the first respondent, who is the appellant before 
us, against whom the decree was passed. 

, Respondent No. 1 obtained delivery of possession of some property with 
Tespect to which his claim had succeeded in the year 1943 and of another item of 
property on 15th January, 1948. • h ' 

On an application preferred by respondent No. 1 a Commissioner was appointed 
by the .Court of first instance for making an enquiry into mesne profits. After consi- 
■dering that report the Court passed final decree for a certain amoimt in favour of 
respondent No. 1". In the course of the judgment it obse^ed : 

“ So far as the A and G schedule properties are concerned, there is no dispute about the mesne 
profits in regard to their having to be ascertained for a period of 17 years, 1 e , from 1926 to 1943 
February audforthemesneprofitsinregard to theBScheduIe properties being ascertained till 1946. 
The contest is only in regard to the quantum and not to the periods mentioned above.” 

The appellant preferred an appeal from the final decree before the High Court of 
Madras which was eventually transferred to the High Court of Andhra Pradesh. 
The appellant, however, did not raise any ground in his memo, of appeal to the effect 
that mesne profits could not be awarded for a period in excess of three years from the 
passing of the preliminary' decree. He had not raised this question either in his coun- 
ter affidavit in answer to the application made by respondent No. 1 for the appoint- 
ment of a Commissioner for determining mesne profits nor had- he raised it before 
the Commissioner. On the other hand it was conceded before the Commissioner, as 
also the Subordinate Judge, that accounts canbe taken up to the year 1943 in respect 
of the properties described in Schedules A and C to the plaint and up to 1946 in 
respect of properties described in Schedule B to the plaint. For the first time, how- 
ever, when the appeal was argued before the High Court of Andhra Pradesh the 
appellant raised the contention that by virtue of the provisions of Order 20, rule 12 
the respondent No. 1 was entitled to the award of mesne profits beyond three years 
from the date of the preliminary decree. In regard, to this objection the High Court 
•observed : 

" As the appellan t raised no dispute and elected to have the profits determined by the Subordinate 
.Judge up to the date of delivery of possession we are not inclined to permit the appellant to raise this 
new ground of appeal.” 

However, as tlie decision of the High Court was open to further appeal it heard 
the parties on the new ground raised by the appellant and decided it against him. 
Along with the appeal the High Court dealt with the cross-objection preferred by the 
first respondent in which he claimed enhancement of the amount of mesne profits. 
The High Court dismissed the appellant’s appeal and partially allowed the cross- 
objection preferred by the first respondent and modified the final decree passed by 
Ae Court. Eventually the High Court granted a, certificate to the appellant and that 
is how the matter has come up before us. 

Two points were urged on behalf of the appellant before this Court. The first 
is that respondent No. 1 was not entitled to be granted mesne profits for a period 
beyond three years from the passing of the preliminary' decree and the other is that 
the High Court was in error in enhancing tlie amount of mesne profits. Along with 
this appeal we have also heard an appeal preferred by the respondent which is C.A. 
No. 926 of 1963 in which he claimed a further enhancement of the amount of 
mesne profits. 

I have had the advantage of reading the judgment of my learned brother 
Raghubar Dayal in which he has held that the High Court was in error in refusing 
leave to the appellant to raise a new ground at the stage of argument and after allow- 
ing it to be raised has upheld it. In regard to the second ground he has observed 
that the High Court was not right in raising the amount of mesne profits and has 
■oppressed the opinion that the matter be remanded to the High Court for fresh deci- 
sion on the point. He has also expessed the view that the cross-appeal preferred by 
the respondent should be dismissed. 
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I am dearly of the opinion that the High Court was right in refusing leave to 
the appellant to raise a new ground at die hearing since not only had he not raised 
it in die memo, of appeal but he had also allowed an enquiry into mesne profits by the 
Commissioner to be made, for a period longer than dirce years from the date of the 
decree and participated dierein. The reason why a new ground ought not to be 
allowed to be raised at the hearing of an appeal has been so ^vell stated by Lord 
Birkenhead in TTtiron v. United Counties Bank that I need do no more than 

reproduce what he has said : 

“ The object of indicating in detail the grounds of appeal, both to the Court of Appeal and to 
your Lordships’ House, is tliat the respondent parties may be accurately and precisely informed of 
the case tvhich they have to meet. Tlreir efforts arc naturally directed to the contcnijors which aie 
put forward by the appellants. Tho’ arc tniitUd to treat as ahmdoned ccrttcnlions uhich are ^ not 
set forth. If in exceptional cases parties desire to add new grounds to those of which they hate ghen 
notice, it wli usually be convenient, by a substantive application, to apply to the indulgence of the 
Court which is to he.ar the appeal. In the present case, both in the Court of Appeal and before % our 
Lordships, entirely nets’ contentions have been submitted on behalf of the defendants. The practice 
is extremely inconvenient and ought in my judgment to be discouraged im cveiy possible was.” 
{Italicised words arc mine). 

Turther, we cannot lose sight of the feet tliat tlie grant or refusal of permission to raise 
a new ground was within the discretion of the High Court. Tlie High Court has 
given very good and cogent reasons for refusing permission to the appellant to 
raise die new plea and not acted capriciously, as would be clear from tlie following 
passage in its judgment ; 

“ In the original grounds of appeal, no objection was taken as to the period for which mesne profits 
had to be paid. Before the appeal was taken up, the appellant sought to raise an additional ground 
of appeal cij,, that the Subordinate Judge was not entitled to grant mesne profits for more than 3 
years firom the date of the High Court’s decree. This question was not raised m the counter-agidasit 
in I. A. No. 558 of 1945 on the file of the Subordinate Judge, Eluru or before the Commissioner or 
before the Subordinate Judge. On the other hand, it was conceded before the Commissioner as also 
the Subordinate Judge thataccotmts can be taken up to 1943 in respect of A and C schedule properties 
and up to 1946 in respect of B schedule properties. It is for the first time that this objection based on 
provisions of Order 20, rule 12 Civil; itocedure Code is raised before this Court. If the objection 
had been raised in the counter or before the Commissioner, it would have been open to the 2nd plain* 
tiff to file a suit for recovery of the mesne profits bejond the 3 jears up to the date of ddivery of 
possession. As the appellant raised no dispute and elected to have the profits determined by the 
Subordinate Judge up to the date of delivery of possession, we arc not inclined to permit the 
appellant to raise this new ground of appeal.” 

^ We wotfid be going against all precedents as for Instance the decision of the 
Pnvy Govmcil in Rebmal-un-nisa Begum v. Price\ and our recent judgment in litjavira 
Maihai v. Varkey Varkey^, if we say that despite what the High Court did, we shall 
go into the question ourselves. In tliat case we have observed in column 2 page 91 H 

' “It would thus be clear that the appellant has not raised sufficiently clear plea of limitation by 
starag rcici’ant facts and rnaldng appropriate averments. It is apparently because of this that the 
trial Court, though it did raise a formal issue of limitation, gave no finding ^thereon. Nothing would 
have been simpler for, the trial Court than to dismiss the suit on the ground of limitation if the plea 
was seriously raised before it. Had the point been jjressed, it would not have been required to dis- 
cuss in detail the a-anous questions of fact pertainii^ to the merits of the. case before it could dismiss 
the suit. In the plaint the respondents claimed that the period of lirmtation for the suit commenced 
on 15-2-1113 w’hcn the High Court dismissed' the revision petition preferred by the respon- 
dents. ^ The appellant has not stated that tmder Article 47 of .the' Limitation Act, the penod of 
limitation is to be computed not from the date of the revisiOnnl orfer but from the date of the original 
order. Had be done so, we have no doubt that the icspondents would at least have placed on record 
by amending the plaint the date on which the plaint was instituted in the Court of the Mimsiff. Tlius 
had the plamtbeeninstitutedin theCourlof thehlunsiffsay two months before the expiry of the limita' 
tion, the suit would have been within tune on 4-S-l 118 when the plaint was represented to the 
District Court, computing the period of limitation even from the date of the origin^ order. More- 
over, the appellants could well have raised the question of limitation in the High Court in support of 
the decree which had been passed in their favour by the trial Court. Had thej- done so, the High Court 
would have looked into the records before it for satisfying itself w'hclher the suit was wathin time or 
not. The point now raised before us is not one purely of law but a mixed question of fact ard law. 
No specific ground has even been taken in the petition made by the appellant before the High Court 
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for grant of a certificate on the ground that the suit ' was barred by time. In the circumstances 
we decline leave to the appellant to raise the point of limitation before us.” 

We refused permission to the appellant to raise a new ground for two indepen - 
(lent reasons. One was that the appellant had not raised a sufficiently clear plea 
in his written statement. The other was that the question was a mixed one of fact and 
and law. 

I am aware that in Teshwant Deorao Deshmukk v. Walchand Ramcand Kothari^t 
this Court has quoted with approval at pages 861-2 the following passage from the 
decision in Connechcut Fire Insurace .Co. v. Kavamgh^: 

“ tVhen a question of law is raised for the first time in a Court of last resort upon the construction 
of a document or upon facts either admitted or proved beyond controversy, it is not only competent 
but expedient in the interests of justice to entertain the plea The expediency of adopting that course 
may be doubted when the plea cannot be disposed of wathout deciding nice quesUons of fact in con- 
sidering which the Court of ultimate review is placed in a much less advantageous position than the 
Courts below.” 

But there a question of limitation had in factbeen raised in the Court below and what 
was sought by the appellant was leave to press in aidsection 18 of the Limitation Act. 
It was in this connection that the observations quoted earlier were referred by this- 
Court. Moreover, since this Court negatived the plea based on section 18 on the 
ground that the necessary facts were not established the approval of Lord Watsons’' 
view could at best be said to be a mere obiter."'"^ 

We must also not lose sight of the principle, that where a party omits to raise an 
objection toa direction given by thelbwer Court in its judgment he must be deemed 
to have waived his right and he cannot, for the first tinie at the hearing of an appeal 
-from the decision of that Court challenge its power to- make the direction. In 
London Chatham and Dover Railway Co. v. South-Eastern Railway ‘ Co. ^ all the Lord 
Justices of the Court of Appeal have’ emphatically said that an omission of a kind 
of which the appellant in this case isguOtymust be treated as a waiver even of a plea 
of jurisdiction. In that case there was an agreement between the parties, two railway 
companies, which provided for a reference of all ' matters of difference between 
them to arbitration under the Railway Companies Arbitration Act. -Section 26 of 
the, Act required the Cout where one of the parties to the agreement insisted upon 
it, to give effect to and to act in accordance with the agreement, so far as the submis- 
sion to arbitration was concerned. The defendant pleaded the arbitration agree- 
ment in defence while the plaintiff challenged its validity. A question was raised 
by the defendant about the competency of the Court to adjudicate upon the validity 
of the agreement. The trial judge held in favour of the plaintiff and his decision was 
upheld by the Court of Appeal. The defendant took the matter to the House of 
Lords and while the appeal was pending there the case came up before Kekewich, J. 
One of the questions in the appeal was whether, if the agreement was a good one, 
jurisdiction of the Court was ousted. The defendant made an application for post- 
ponement of the action because certain other points decided by the Court of Appeal 
which had gone to the House of Lords would be material. But the defendant did 
not say in the application that the question about the jurisdiction of the Court was 
also before the House of Lords and that for this reason it ought not to be put to the 
trial of the action till it was finally decided. The trial then proceeded and judgment 
was given on the basis of the evidence. When the matter went to the Court of 
Appeal the defendant contended that the Court had no jurisdiction to go into the 
merits of the case. Negativing it. Cotton, L.J., said ; 

“ the defendants did not say, ‘ while the decision in the House of Lords is pending 

. we cannot contend that this point ought to go to an arbitrator, but we do not abandon it, we still 
desire to keep it open’; but they go on with the trial and theygetthe judgment ofa Court upon the evi- 
dence on the question which they now say the Court ought never to have entertained. In my opinion 
parties ought not to be allowed to do that. If when they can insist on the Court not going into the 
merits of the case and decidmg questiew between the parties, they abstain from doipg so, and are 
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■defeated on the merits, in my opinion it is too late to insist before the Court of Appeal on any right to 
object the jurisdiction of the Court which they might have had if they had insisted on it in a propci way 
and at a proper time.” ,(p.,105) ■ ^ ■ ■ ■ ' ‘ 

Lindley L.J., observed : ■ -' ■ 

“ Having regard to the course which was adopted in the Court below, I think the defendants 
must be treated as having waived this objection m the Court below, and it -would not be right for us 
to entertain it on appeal.”' (p. 107) 

Bowen L.J., agreeing witli the other Lords Justices said : 

“ I agree with the Lord Justice that here, if the point had been taken and insisted upon from the 
first, there might have been no answer to it ; but. at all events, when the point is not taken from the 
first, it IS to be treated as having been abandoned in that way ; and when a point such as this is' -waived 
and not insisted upon, the Court is not compelled at any stage of the litigation to go back and treat 
the parties who have waived it as parties who have not done so.” 

This is not an isolated decision, nor indeed does it lay down a novel rule of practice. 
It is right and proper that parties to a litigation should not be permitted to set up the 
pounds of their claims or defence in driblets or at different stages and embarrass the 
opponents. Considerations of public policy require that a successful party should 
■not, at the appellate stage, be faced with new grounds of attack after ha-ving repulsed 
the original ones. The proper function of an appellate Court is to correct an error 
in the judgment or proceedings of the Courtbelowandnotto adjudicate upon a differ- 
•ent kind of dispute — a dispute that was never taken before the Court below. It is 
■only in exceptional cases that the appellate Court may in its discretion allow a new 
point, to “be raised before it provided there arc good grounds for allowing it to be 
raised and no prejudice is caused thereby to the opponent of the party permitted to 
raise such point. But where the appellate Court in exercise of its discretion refuses 
leave to a party to raise such point there is little scope for any indulgence being shown 
by this Court. This would suffice to dispose of tire question whetlier mesne profits 
could be awarded till the date of delivery but as my learned brother has considered 
that question on merits, I must deal with it as well. 

I regret my inability to agree with the decision of my learned brother on the 
merits of the first point. There is no doubt whatsoever that under Order 20, rule 
12 {c) of the Code, a Court has to direct enquiry as to mesne profits from the date of 
Institution of the suit until (i) the delivery of possession to the decree-holder ; (ii) 
the relinquishment of possession by the judgment-debtor and notice to the decree- 
holder through the Court or (iii) the expiration of three years from the date of the 
•decree, whichever event occurs first. Therefore, -when the Madras High Court passed 
a preliminary decree on 7th March, 1938, it ought to have given directions with regard 
to, the determination of mesne profits in the manner ‘ provided for in clause (r) of 
rule 12 (1) of Order 20, Civil Procedure Code. The High Court, however, 
■chose to make only a single direction and that is that mesne profits be determined 
upto the date of the delivery of possession and nothing more. It may be that the 
High Court did not expect that the delivery of possession would be delayed beyond 
three years of the passing of the decree or that the High Court overlooked the possi- 
bility of possession being delivered more than three years after its decree. Therefore, 
it does not necessarily follow that the failure of the High Court to make it clear that 
in any case the determination of mesne profits shall not be for a period in excess of three 
years j from the date of preliminary decree was an error. Even assuming that the 
direction in the preliminary decree that mesne profits shall be determined and conse- 
-quently will be payable right up to the date of delivery^ of posession, whenever the 
■event occurred, was wrong tliat decision has to be given effect to. This decree, as 
already pointed out, was not challenged by taking a further appeal and has, as 
between tire parties, become final by the operation of the provisions of section 97 of 
-ffie Code of Civil, Procedure which says : , 

“ Where an-y party aggrieved by a prelimijiary, decree paSsed-after the commencenieiit of this 
'Code does not appeal from such decree, he shall be precluded from disputing its correctness in any 
appeal which may be preferred from the final decree. -- 

The appeal before us is an appeal from the final decree and, tlierefore, the 
appellant is precluded from making a challenge to a direction in the preliminary 
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decree. I am fortified in This view not only by what we have said in Itiyavira Mathai's 
case\ in para. 8 at page 910 but also by the recent judgment of this Court is SmU 
Gyarsi Bat and others v. Dhansukh Lai and others^. There, Subba Rao, J., speaking for 
the unanimous Court has observed : ■ ’ 

“ In a case where a decree is made m Form No. ‘5-A, it is the duty of the Court to ascertain the 
amount due to the mortgagee at the date of the preliminary decree How can the amount due to 
the mortgagee as on the date of preliminary decree be declared tuiless the net profits realized by him 
from the mortgaged property are debited against him ? The statutory liability of the mortgagee to 
account up to the date of the preliminary decree would be the subject-matter of dispute in the suit 
upto the date of the said decree. The Court has to ascertain the amount due under the mortgage 
in terms of the mortgage deed and deduct the net realizations in the manner prescribed in section 76 
{h) of the Transfer of Property Act and ascertain the balance due to the mortgagee on the date of the 
preliminary decree If the mortgagor did not raise the plea, he would be barred on the principle of 
res judicata from raising the same, as the said matter should be deemed to have been a matter which 
was directly and substantially in issue in the suitnp to that stage It is settled law that though a 
mortgage suit would be pending till a final decree was made, the matters decided or ought to have 
"been decided by the preliminary decree were final Suppose the mortgagor paid certain amounts 
to the mortgagee before the preliminary decree . if these were not given credit to the mortgagor and 
a larger amount was declared by the preliminary decree as due to the mortgagee, can the mortgage, 
after the preliminary decree, reopen the question ? (Decidedly he cannot. This is because the 
preliminary decree had become final in respect of the disputes that’ should have been raised before 
the preliminary decree was made ” _ 

That the general prineiples of res judicata 'would apply to such a ■ case' as this 
was held long ago in Ram Kirpal Shukul v. Mussumat Rup Kuari^, and the view taken 
therein has been followed by this Court m Gulabcand iChhotaldl Parikh v. The State of 
Bombay {now Gujarat)^. ' . ' i ■ . . 

It IS, however, contended that what the appellant seeks in, this appeal from the 
final decree is merely an interpretation of a direction in the preliminary decree and 
that that direction should be construed in such a way as to make it a decree accord V- 
ing to law i e , in accordance with the provisions of Order 20, rule 12, Civil Pro - 
cedure Code. The question of construction of a decree can only arise where th e 
decree is ambiguous. A number of cases were relied upon before us on behalf o\ 
the appellant and some of them have been discussed in the judgment of my learnl 
cd brother as also in the judgment of the Full Bench in Kudapa Subbanna v. Ckitlur\ 
Subbanna and others^. That decision is the subject of the appeal preferred by res- 1 
pondent No’. 1 in C A No. 926 of 1963 It may be conceded that where the meaning- 
of a term of a decree is not clear or is ambiguous the question of construing that term ' 
would arise. In such a case the Court whose duty it is to construe it would be doino- 
the right thing in placing upon it a construction which will make it conformable 
to the law. The direction in question contained in the preliminary decree of the 
High Court does not, in my opinion, suffer from vagueness, ambiguity or such in- 
completeness as svill make its enforecement impossible. It may be that the High 
Court in making the direction wiongly thought that it had discretion to specify any 
of the three events set out in clause (1) (c) of rule 12 of Order 20 or that it expected 
that possession would be delivered by the appellant to the respondent before the 
expiry of three years. Or it may be that the High Court had ovei looked the limita- 
tions placed upon the power of the Court by ^e concluding part of clause (c) of 
Order 20, rule 12 (1). But whether it was one or the other, does not render tlic 
direction in question vague, ambiguous or incomplete. In order to ascertain whether 
a particular term or direction in a decree is clear and complete or vague and 
ambiguous the Court must ordinarily confine its attention to the direction itself. 
It will be justified in looking to the other provisions in the decree if there appears to 
be a doubt about the meaning of its terms or if any of the terms conflict with another 
part of the decree. But where there is no such doubt or conflict the occasion to look 
at the other terms of the decree cannot arise. It is however, not the suggestion of 
Mr. Viswanatha Sastri that this particular term is inconsistent with any of the other 
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terms of the decree. His argument is tiiat if the term is taken by itself it would 
be in conflict ^vith la^v and so we must read in it the whole of the provisions of Order 
20, rule 12 (1) (c). But then the High Court has clearly selected only a portion. 
of this provision and made that alone as a term of its decree, omitting the rest of it. 
The argument of learned Counsel in substance amounts only to this ; that the High, 
Court in acting in this manner committed an error of law, but mere error of law 
does not vitiate the direction made by the High Court. Even assuming that one 
of the terms of a decree is erroneous in la'w the decree is nonetheless binding upon 
the parties until and unless it is corrected in appeal or other appropriate proceeding. 
Such a decree cannot be treated as one which was passed without jurisdiction. ..For, 
it is well settled that while it is the duty of a Court to decide right it may well happen 
that it decides wrong. Whichever way it decides, it'acts within its jurisdiction and 
not beyond it, as was observ'ed by the. Privy Council, in Malkarjnn v. JVarhar'^- which 
was followed by this Court in Itlyavn Maihat's case^. A wrong decision is no doubt 
vulnerable but it does not automatically become uncnfoiceablc. Unless corrected 
in the manner provided for in the Code it will operate as res judicata between the 
parties in all subsequent stages of tlie Us. 

I hav'e not thought it necessary to discuss the various decisions cited at the Bar 
and noted by my learned brotlier because the decrees, construed in them were 
found to be vague or incomplete. To my mind it would not be right for a Court to 
characterise a term of a decree which upon its face appears to be cleai and complete, 
as being vague or incomplete merely because in. its vdew that term is erroneous and 
then proceed to interpret it. So far as a Court whose duty it is to give effect to a 
decree of a Court of competent jurisdiction is concerned it is immaterial whether,, 
the term or direction as it stands is contrary' to law. So long as it is, on its face 
complete and capable of enforcement it has no power to go behind. For these 
reasons I am of opinion that the fit st contention raised on behalf of the appellant 
must fail. , ^ 

As i-egards the question of quantum of mesne profits I agree with my learned 
brother that the High Court has giv'cn no good reasons for enhancing the amount. 
In dealing witli various items it seems to have proceeded on assumptions or raised 
the rates of profits to be allowed without referring to the basis for the enhancement. 
In the circumstances I would agree to the course proposed by him. 

The appeal, tlierefore, succeeds only partially and in the circumstances the 
appropriate order for costs would be for each party to bear its costs in this Court. 

Order of the Court : — The appeal is disposed of in accordance with thc- 
majoriy judgment. 

V.K. Appeal allowed - 

THE SUPREME COURT OF INDIA. 


(Criminal Appellate Jurisdiction.) 

Present ; — ^K. N. Wanchoo, M. HiD.Ay.\TULL.\H, T. C. Shah, T. R. Mudholkar. 
AND S. M. SiKRI, JJ. 

Babu and others . . Appellants'*^ 

V. 

The State of Uttar Pradesh . . Respondent. 

Constitution of India (1950), Article 134 (Ij (c) — Certificate under — When can be granted — Reference t 0 ‘ 
third Judge under section 429 of Criminal Procedure Code on different of opinion of two Judges of High Court 
Duty of third Judge — Omission to discuss in detail the point of difference — If a ground for granting certificate. 
Criminal Trial — Offence of murder — Sentence of death — Reduction of by Supreme Court — When peniissible. 
Under Article 134 (1) (c) of the Constitution of India the Supreme Court has not been made an 
ordmarv Court of Criminal Appeal and the High Courts should not by the certificates attempt to» 
create a jurisdiction which was not intended The High Courts should, therefore, exercise their dis— 
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cretion sparingly and with care. Article 134 (1; (c) does hot confer an unlimited juntdiclun tn tie 
iHigh Courts. The power gives a discretion but discretion’must always be exercised on some judicial 
-principles. A similar clause in Article 133 which allows appeals in civil cases, has been consistently 
.'interpreted as including only those cases which involve a question of general public importance. That 
- test need not necessarily be applied to a criminal case but it is cleai that mere questions of fact should 
not be referred for decision. The constitution does not contemplate a criminal junsdicion for the 
'SuprcmcCourtexceptin those two cases covered by clauses (aj and (h) of Article 134 (Ij which provide 
L'for appeals as of right. The'High Court before it certifies the case must be satisfied thatit imolus 
: some substantial question of law or principle. In a criminal appeal the High Court can considei the 
case on law and fact and if the High Court entertains doubt about the guilt of the accused it can always 
, give the benefit to accused. It is not necessary that the High Court should first convict him and 
then grant him a certificate. , Thus only a case involving something more than mere apprcaation 
of evidence is contemplated by the'Constitution for the grant of a certificate. What that may bevvill 
depend on the circumstances of the case but the High Court should be slow to certify cases. It should 
not overlook that there is a further remedy by way of Special Leave which maybe invoked in cases 
'Where the certificate is refused. 

Where two Judges of the High Court differed on appreciation of evidence dunng the disposal 
. of a criminal appeal, the main point of difference bemg over the authenticity of the First Infoimatioii 
Report, and the matter was laid before a third Judge imder section 429 of the Criminal Piocedun 
Code (V of 1898) who accepted the evidence against the accused stating at the same time that il 
• was not necessary for him'to decide about the authenticity of the First Information Report but thai 
if it was necessary he would agree with what all the Judge who held that the First Infoimatioi; 
Report was genuine had said and thereafter the High Court granted a certificate under Article 13- 

' (1) W : 

Held, the certificate did not comply with the reqiurements of Article,'] 34 (1) (c) and hence was 
incompetent. 

After the decision of the third Judge accepting the evidence against the accused no question o 
. fact survived. Section 429 of the Criminal Procedure Code contemplates thatit is for the third Judg< 
■ to decide on what points he shall hear argvimenfs and that postulates that he is completely free ir 
> resolving the difference as he thinks fit and so the third Judge in the instant case was within his right 
in stating that it was not necessary to decide about the genuineness of the First Information Repoi 
and that if it was he agreed with the Judge who held that it was genuine. The omission on the par 
. of the third Judge to discuss in detail the First Information Report and the doubts about it could no 
therefore be a ground for granting a certificate under Article 134 (1) (cj. i 

Held further The case was not even fit for the grant of Special Leave under Article 136(1 

• of the Constitution of India , 

A sentence of death passed by the High Court in appeal cannot be reduced by the Suprem 
Court to one of imprisonment for life merely because a long time had elapsed after the passing of tl 
- sentence or merely because one of the Judges of the High Courts was in favour of acquitting th 
accused. Each case must he decided on its own facts and a sentence of imprisonment can only b 
. substituted if the facts justify that the extreme penalty should not be imposed. 

Appeal from the Judgment and Order, dated the 21st August, 1963, of th< 
. Allahabad High Court in Criminal Appeals Nos. 2271 and 2272 of 1962. 

Nur-ud-din Ahmad and J. P. Gqyal, Advocates, for Appellants. 

0. P. Ram, for tlie Respondent. 

The Judgment of the Court was delivered by 

Hidayattillah, J. — ^This is an appeal by certificate against the judgment of tht 
'High Court of Allahabad dated 24th May, 1963, by which the conviction of aric 
• sentences passed on the four appellants under section 302 read with section 34 ol 
the Indian Penal Code were confirmed. Of the appellants, Babu Singh and Aram 
Singh have been sentenced to death and Gajram Singh and Ram Singh to imprison- 
ment for life. Tlie charge against them was that they bad murdered one Babu 
Singh pradhan at village Bchjoi on 11th October, 1961. Thepradhan was attacked 
b) the appellants with spears gdndasa and lathi. The spears were willi Aram Singh 
and Ram Singh, the gandasa with Babu Singh and the lalhi with Gajram Smgh. 
The motive for the attack was said to be some former quarrels between Babu Singh 
. pradhan and father of Babu Singh, the appellant and the action of the pradhan 
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after his election in supporting on behalf of the Gaon SamaJ proceedings for encroach- 
ment started against -the fathers of the" appellants sentenced to death. . . ' 

On the day of occurrence Babu Singh Pradhan had gone on cycle to Behjoi 
to negotiate for the purchase of a Persian wheel. He had his cycle repaired by one 
Amrik Singh who was examined as a Court witness. He was returning to his own 
■village Alpur situated to the north-east of Behjoi at a distance of four miles 
when' ' he . was waylaid, fell from the cycle and fatally attacked by the appellant'. 
The report of the incident was made by his brother Sangram Singh at Bejhoi Police 
‘Station at 8-30 E.^L Sangram' Singh claimed to have accompanied his brother 
to Behjoi and to be in his company at the time of the assault. He was die principal 
•eye-witness in tlifejcasc. He gave die time of the assault as 6 p.M. The First 
Information Report' also mentioned the names of Man Sukh (P.W. 9), Ved Ram 
(P.W; 4) and JaiRal (P-,W. ll) .as eye-witnesses. In die report one Umrao was 
also named ’blit he was not examined as it was alleged that he had been won over 
'by the, defence. ' ' ' ■ ' 

The prosecution examined 16 witnesses in support of die case. Two witnesses 
■were examined by the Court and 4 witnesses were examined , for the defence.' ' The 
'Sessions Judge, Moradabad, accepted. die evidence of enmity and also of the eye- 
witnesses and '.convicting the appellants under section 302/34, Indian Penal Code, 
■sentenced ^them as above. .Aram Singh ^vliojiad sti'uck Babu Singh Pradhan on 
•the head ani transfixed it with his spear from temple ,to temple and j caused other 
injuries on ■vital organs was sentenced to death as also Babu Singh who had almost 
■decapitated Babu Singli Pradhan with die gandasa. The other - two appellants 
were -given the lesser punishment, because dicy had played a minor part. All 
accused appealed to the High Court. . , 

I The appeal was heard in the High Court by D. S. Mathur and Gyancndra 
Rumar, JJ., and Mathur, J., was for dismissing the appeal while Gyanendra Kumar, 
J., wa^ for allowing it. The points of diffeiencewere {a) whedier the First Informadon 
Report was made on 11th October, 1961 at 8-30 P.M. or much later, (b) whether 
the offence took place at 6 P..M. or later when diere was no light to identify the 
.assailants and (c) whether the eye-witnesses were at all present at the scene and/or 
were reliable. Madiur, J., concurred with all the conclusions of the Sessions Judge; 
'Gynanendra Kumar, J., differed because he disbelieved that Sangram Singh had 
accompanied 'his brother. His reasons were drat he need not have accompanied 
rthe Pradhan and the 'shop-keeper %vith whom die brodiers were said to have dealt 
for the purchase of die Persian wheel was not examined and Amrik Singh who repair- 
ed the cyde of the Pradhan did not mention Sangram Singh. He observed that 
if Sangram was present at die scene he too would have been slain and die state- 
ment that ’he -was pedalling 14 or 15 paces behind the Pradhan was not believable 
because cyclists generally ride abreast. He pointed out that as only one cycle was 
found at the spot and not the other Sangram Singh had not gone there on cycle. 
He deduced this from the fact that Sangram Singh admitted fo have gone on foot 
■to Behjoi 'to make his report and he rejected his explanation tliat he did so because 
the cycle had no light observing that Sangram Singh could have borrowed an 
electric torch or some other light. He disbelieved Ved Ram because he had eailier 
•spoken of lafhi blows and no injuries caused by a lathi were detected at the post- 
mortem examination. One of the accused (Ram Singh) had passed a decree against 
Ved Ram as a Sarpanch and diis was accepted to be the probable motive for his 
false testimony. Man Sukh was not believed because he was a previous “ history 
slieeter.” Jia Pal, who,^had stated that die occurrence took place at 7 P.M. and was 
consequently -declared hostile by die prosecution, was believed by die learned Judge 
who came to the conclusion tiiat no light was available at that hour for proper 
jdentification. The learned Judge weis also con-vdneed that tliere was a delay in 
the despatch of the copy of die First Infoimation Report, special report and die 
■Case Diary, and liew.^of die opinio n th at the First I nform ation did not accompany 
the requisition for post mortem examination sent to the doctor. He was finally of 
Tthe view diat as -no independent eye-witness was examined die benefit of die doubt 
must be given to the accusecL ' ' , 
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The two judgments were 'then laid before Takru, J.J who agi'eed wtli Mathur, 
J.j in accepting the prosecution case. As a result of ' his deciiion the appeals wae 
dismissed. On the ■ application for certificate of 'fitness the two learned Judges, 
who had originally heard the appeal, again differed. Mathur, J., w^ in favour 
of refusing the certificate while G'j’naendra Kumar, J., was for granting it The 
latter stated that the main point of difference earlier was over the authenticity of 
the First Information Report, its time and date and Talmi, J., had merely stated at 
the end of his order that if it was necessary for him to 'decide the point he would 
have agreed with Mathur, J., and ^vould have'accepted the First Information Report 
as genuine. Gyanendra Kumar, J., ' felt considerably aggrieved, as it appears 
from his order, that this matter which was fully argued before Takru J., was 
discussed by him in detail. The papers w'cre laid before Broome, J., who agrera 
with Gyanendra Kumar, J., on the point that Takru, J., had not gone into the 
question of the authenticity' of the First Information Report and the genuine- 
ness of the various documents which were filed by the prosecution in support of 
it. He was for granting a certificate. r ,, 

When this appeal came on for hearing before a Divisional Bench tlie State 
raised the contention that the certificate granted by tlie High Gourt was incompetent 
in view of the settled view of this Court in Haripada Dty v. The State of West Bengal and 
another'^, J^'^ar Sirigh and another v. The State of Uttar Pradesh^ arid Sunder Stnghv. Stale of 
Uttar Pradesh^. The appellants then objected that the point involved' was one of 
interpretation of Article 134 (1) (c) of the Constitution and it could only have been 
decided by' a Bench^ of five Judges and the decisions above-mentioned being of 
Divisional Benches were without jurisdiction. The case was accordingly laid before 
us for disposal. Before us the same objection to the competency' of tlie appeal was 
raised and ft was contended on the other side that the decisions of tins Couit 
limiting the powers oFthe High Court to grant certificate in criminal cases under 
Article 134 (I) {c) were not correct and it is these points which require decision, 
from us. ... , 

There seems to be some misapprehension about the manner in which tlie third 
Judge is required by law to proceed when there is a difference ’of opinion 
between two learned Judges in the High Court in the decision of an appeal. The 
provisions of section 429, Criminal Procedure Code, perhaps escaped , notice in the 
High Court. This section provides : 

“429* Procedure where Judges of Court of App:al are equnlly divided . — ^Whcn the Judges composing 
the Court of Appeal are equalK divided m opinion, the case, SMth their opinions thereon, ihail be 
laid before another Judge ol the same Court, and such Judge, after such hearing (if ar.y) as he 
thinhs fit, shall deliver his opinion, and the judgment or order shall follow such opinion.” 

The section contemplates that it is for tlie third Judge to decide on what points he 
shall hear aiguments, if any, and that postulates that he is completely' free in resolving- 
the difference as he thinks fit. In our judgment, it was sufficient for Takru, J., ta 
have said on the question of tlie First Infoi-mation Report that he did not consider 
it necessary' to decide the point but if it was necessary he was in agreement -with 
all that' hlathur, J., had' said. There was, therefore, a proper decision by 
Takru, J., and the certificate could not be based upon tlie omission to discuss the 
First Information Report and the doubts about it. 

It vs'as contended by' the State that the certificate attempted to re-open questions 
of fact which must be held to be decided finally by' the High Court in concurrence 
witli the Sessions Judge and such a certificate was incompetent in vieiv of the decisions 
of this Court earlier mentioned. Reference was also made to Kushalrao v. State of 
Bombay'^. The appellants in reply' contended that the interprefation put upon 
Aiticlc 134 (1) (c) in the earlier cases of tliis’ Court was too nariow and required 
to be rcconsidcied. 


1. (1956)S.CR 6S9. 3. A.l.R. 1956 S.G. 411. 

2. (1954)SCJ.570'.(195?) ISCR 238 . 4- (1958) S CJ. 198 : (1958) S OR. 552 i 

(1954) 2 M.L J 122 : A I.R. 1954 S C 457. (1958) MJL J. (Crl.) 100 • A.I.R. 1958 S.G 22- 
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j, Article 134 provides for, appeals to the Supreme Court in criminal matters. 
Clause (1) of this Article, which alohe is material, reads ; , , t -’i' ' 

, “ 134.' Appellate jurisdiction of Supreme Court in re^ar'd to criminal matters — (1) An appeal shall lie 
to the Supreme Court from any-judgment. final order Or sentence in a criminal proceeding of a. 
High Court in the territory of India if the High Court-— 
j (o) has on appeal reversed an order of acquittal of an accused person and sentenced him to 
death ; or ' ' . ' , 

{b) has svithdrawn for trial before itself any case fiom any Court subordinate to ils authority 
and has’in such tiial convicted' the accused person and sentenced him to death ; or 
' ' ' (c) certifies that the case is a' fit 'one for appeal to tlie Supreme Court ; 

.X , Provided that an appeal under sub-clause (c) shairiic subject to such provisions .-is niav be 
made in that behalf under clause (1) of Article 145 audio such conditions as the High Court may 
establish or require. r , - 

(2J , * . . • *' * • 

Tlie first two sub-clauses deal with special situations and provide for an appeal as 
of right and they need not be considered. The third sub-clause permits an appeal 
in cas^ which tlie High Court certifies as fit for appeal. The sub-clause does not 
state the^conditions necessary for such certification. No rules under Article 145 . 
regulating generally the practice and procedure, of diis Court, for the grant of certifi- 
cate by the High Court have been framed. The power which Is granted is no, 
doubt discretionary’ but in view of the word “ certifies ” it is clear that such power 
must be exercised witlr great circumspection and only in a case which is really fit 
for appeal. It is impossible by a formula to indicate the precise limits of such 
discretion, but the question has arisen on a number of occasions in this Court and 
some of the leading views may be considered. , , » 

In Haripada Dey v. The State of West Bengal and another'^, the appellant was 
convicted under section 411, Indian Penal Code and sentenced to two years’ rigorous 
imprisonment for dishonestly receiving and retaining a motor car which he had 
reason to believe was stolen. His appeal was dismissed by J. P. Mitter and Sisir 
Kumar Sen, JJ. He applied for a certificate and according to tlie practice of the 
Calcutta High Court the petition was placed not before the Judges who heard the 
appeal but before another Bench consisting of the Chief Justice and Lahiri, J._ The 
Chief Justice passed an elaborate order in tlie course of which he observed ; 

“ In my view a certificate of fitness ought to issue in this case, although the question involved 
is One offact. 

^ « ‘ itt ^ 

‘ 

, In my view it is iinpOiSible not to feel in this case that -there has not been as full and fail a trial 
as ought to have been held. In the circumstances, it appears to me that the petitioner is entitled. 
to have his case further considered and since such further consideration can -only be given by the 
Supreme Court, I would grant the certificate prayed for.” 

As the Chief Justice himself said the question involved was one of fact, tliis Gourt 
did not approve of ,thc certificate and held that it ^vas no certificate at all. It was. 
pointed out that a certificate granted in Om Prakash v. State of U.P,^ was not 
accepted when no reasons were given and that tlie certificate in Haripada Dey’s 
case^ was also bad because the reasons were not sound, Bhagtvati, J., speaking on 
behalf of Imam and Govinda Menon, JJ., and himself, said : 

" Whntever may have been the misgivings of the leiirned Chief Justice in the matter of a full aiid. 
faiv trial not having been held we arc of the opinion tliUt he had no jurisdiction to grant a certificate 
under Article 134 (Ij in a case where admittedly in bis opinon the question invoK ed was one offact 
— where in spite of a full and fair trial not having been vouchesafed to the appellant, the question was 
merly one of a further consideration of the case of the Appellant on facts. The mere disability of the High 
Court to remedy this circumstances and' vouchsafe a full and fair tnal could not be any lustificauon 
for granting a certificate under Article 134 (1) (c) and conveiting this Court into a Court of Appeal 
on lacts. No High Court has the jurisdiction to pass on mere questions offact for further considtra- 
lion by this Court under the relevant articles ol the Constitution.’ 

The observations, if we may say so tvith respect, are too absolute to be ‘a safe 
guide in tlie infinite variety of cases that come before the Courts. There are cases 
and cases, It can only safely be said that under Article 134 (1) (c) Ais Court has 
not been made an ordinary Court of Criminal Appeal and the High Courts should 

1. (1956) S.CR 639. ^ 
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Tiot by the certificates attempt to create a jurisdiction which was hot Intended. 
The High Courts should, therefore, exercise their discretion sparingly and witli 
eare The certificate should not be granted to afford another hearing on facts 
Tunless there is some error of a fundamental character such as occurred in J\^ar 
Singh’s case^. 

In JVar Singh’s case"^, 24 persons 'were tried under sections 302/149, 307/149 and 
148, Indian Penal Code and eight were convicted by the Court of Session. On 
appeal to the High Court five more were acquitted and that left Nar Singh, Roshan 
Singh and one Nanhu Singh, Their convictions were upheld by the High Court 
and their sentences were maintained. What had happened in the case of Nanhu 
Singh may now be stated from the judgment of this Court : 

“ By a curious misreading of the evidence this Nanhu Singh was mixed up with Bechan Singir 
yVhat the High Courtreally meant to do was to convict Bcchan Singh and acquit Nar.hu Singh. Instead 
of that they acquitted Bechan Singh and convicted Nanhu Singh. As soon' as the learned High 
Court Judges realised their imstake they communicated with the State Goverrment and an order was 
thereupon passed by that Govepunent remitting the sentence mistakenly passed on' Nanhu and direc- 
ting that he be' released.” ' ' ‘ 

All the accused applied for a certificate and in ■view of what had' happened and as 
the conviction of HanKu Singh on a murder chdrge ,was still subsisting a common 
certificate was granted to all of them. The High' Court thought that the word 
“ case ” in Article 134 fl) (c)'meant the case as a whole. Nanhu Singh did not 
appeal and the appeal was filed by Nar Singh and Roshan Singh on' the common 
■certificate. This Court pointed out that the High Court was wrong in thinking that 
the word case ” in the sub-clause meant a'case as 'a whole’and the certificate 
in relation to accused other than Nanhu Singh was baid. The' certificate to Nanhu 
Singh ■vvEis.said to be proper. The Divisional Bench then considered the case 
under Article 136 (1) for Special Leave but found' it unfit; 

In Sunder Singh y. The State of U.P.^ it was laid down that unless a substantial 
question of law or principle was involved the case must ndt be certified as 'fit even 
diough the question of fact may be difficult. Khushal Rao’s case^ again' furnishes an 
example of an extraordinary situation. The High Court had based a conviction 
for murder on dying declarations which 'it considered to be true but which required 
•to be corroborated before they could be''acted upon in view of the observations of 
this Court in Ramnath Madko Prasad v. State of Madhya Pradesh ^ — 

“ * * It is the settled law that it in not safe to convict an accused person merely on 

the evidence furnished by a dying declaration without fuither corroboration.” 

The High Court found corroboration in the fact that ELhushalrao was absconding 
for a long tune and was arrested from a room which had only one exit and 'that was 
locked on the outside. _ When the accused applied for certificate, it was pointed out 
that there was some evidence which was not brought to the notice of the High Court 
establishing tliat the accused was evading arrest in another case and the circumstance 
tliat he was hiding then became dubious. The High Court felt constrained to give 
the certificate because under the rulmg of this Court the conviction was assailable,! 
This Court pointed out tlaat the certificate was bad because it was not granted by 
the High Court on any 

“difficult question of iawor procedure which It thought required to be settled by this Court 
"but on a question which IS essentially one of fact, namely whether there was sufficient evidence of 
the guilt of the accused.” 

The certificate was perhaps of the type represented by the certificate to Nanhu 
Singh which was held proper. The matter was tlien considered in an elaborate 
judgment from the point of ■view of Article 136 (1) and the view about dying declara- 
tion contained in the earlier case was modified. The evidence was examined afresh 
and the judgment of the High Court was affirmed. 

These cases illustrate different angles of tlie problem. There is no doubt what- 
ever that sub-clause (c) does not confer an unlimited jurisdiction on the High Courts. 
The power gives a discretion but discretion Imust always be exercised on some 

1. (1955>1S.G.R,'23S L-a?54LSCJ. 517j__. 3. (19583 S G.R, 552 : (1958) S.G I. IPS-' 
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judicial principles. A similar clause in Article 133, which allows appeals in civil 
cases, has been consistently interpreted as including only tliosc cases which involve 
a question of general public iiriportance. That test need not necessarily be applied 
to a criminal case. but it is clear that mere questions of fact should not be referred 
for decision. The Constitution does not contemplate a criminal jurisdiction for 
this Court except' in tliose two cases covered by clauses (a) and (i) whicli provide 
for appeals as of right. The High Court before it certifies the case must be satisfied, 
that it Involves some substantial question of law or principle. In a criminal appeal 
the High Court can consider tliccase on law and fact and if the High Court, entertains 
doubt about tire gitilt of the accused or the sufficiency of tlie evidence it can always 
give the benefit to tlie accused there and then. Tt is not ncccssar}' tliat the High 
Court should first convict him and then grant him a certificate so that this Court, 
if it tliought fit, reverse tlie decision. It is tlius obvious that only a case involving 
. something more than mere appreciation of evidence is contemplated by the Consti- 
tution for die grant of a certificate. What tiiat may be ivill depend on the 
cii'cumstances of tlie case but tlie High Court should be slow to certify cases. The 
High Court should not overlook that there is a further remedy by way of special 
leave which may be invoked in cases where tiic certificate is refused. ■ 

Tn tills case the tiro learned Judges who first heard the appeal differed oh 
appreciation of evidence. The Criminal Procedure Code contemplates tlie resolu- 
tion of such' a difference by the opitiion of a third Judge. We have already drawn 
attention to the provisions of section 429, Criminal Procedure Code, relating to 
tlie hearing by tiie third Judge. It would appear to us that after tiie decision of 
tlie third Judge accepting the evidence against tiie appellants no question of fact 
survived. The learned Judge who heard tiie appeal on difference was also tvitiiin 
his right in stating that the doubts which Gyancndra Kumar, J., felt about the 
genuineness of the First Information Report etc. did not affect him and tiiat he was 
in agi-eement witii what Mathur, J., had said on that part of the case. In ’our 
opinion, the certificate did not comply with the requirements of Article 134 (1) (c) 
as explained by us here. We have considered this case from the point of view of 
Article 136 (1) but we do not find it fit for the grant of Special Leave. The evidence 
in the case was rightly appraised by Mathur, J., and the doubts which Gyaneiidra 
Kumar, J., entertained were not justified. We do not, therefore, grant Special 
Leave. 

It was contended that as a long time has passed the sentence of death should 
substituted by imprisonment for life and reliance ivas placed upon Kalawati and 
another v. The State of Himachal Pradesh^ where such action was taken. In our judg- 
ment, each case must be decided on its own facts and a sentence of imprisonment 
for life can only be substituted if the facts justify that the extreme penalty of tiie laiv 
should not be imposed. We do not consider this to be such a ceise. 

It was next contended on the autiiority of, Pflndurang, Ttikia and Bhillia v. 
Stale of Hyderabad" tiiat as the two learned Judges have diffei'ed, the extreme penalty 
of tile law should not be imposed. In tiie cited case the Judges had differed on 
the question of sentence itself and tiie tiiird Judge before ivhom the matter was 
placed was in favour of the death penalty. Bose, J., in reducing the sentence to 
imprisonment for life, observed ; 

“ But\vlieix appellate judges, ^vho agree on the question of guilt differ on that of sentence, it is 
usual not to impose the death penalty unless there arc compelling reasons ” 

This cannot be raised to the pedastal of a rule for that would leave the 
. sentence to the determmation of one Judge to the exclusion of tiie other. In tiie 
present case both the Judges appear to have been in favour of tiie death sentence 
because altiiough Gyanendra Kumar, J. was in favour of acquittal he did not 
object to tile confirmation of the deatli sentence when Takru, J., had given his 
opinion. The offence here was brutal and normally the deatii penalty should 
folloiv. We, therefore, decline to reduce tiie sentence passed. The appeal fails 
and is dismissed. 

V.K. 
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Present ; — Raghubar Dayae and J. R. Mudholkar, JJ. 

Sahib Singh* MeWa ' ' _ ‘ .. Appsllanl* 

V., .1 ' ■ 

The State of Uttar Pradesh . - r .. Respondent. 

Penal Code (XLV of 1860^, sections 499, Explanation 2 and 500 — Article in' the press impulieg amt- 
iron in the prosecuting staff of the State — Defarruslory — Sanction by Government to prosecute for remarks asosnt 
•the prosecuting staff of the State — Confining the’ complaint to the of ence in regard to prosecuting staff otapaiti 
eular place in the State — Rot a vitiating factor — Prosecuting staff at a particular place — Identijiable gratip ef 
persons — May be the subject of defamation — Duly of the press — Reed to avoid reckless comments. 

Sentence — Defamatory comments — Made with ulterior motives and without justification — Deterrent setiaa 
called for. 

The sanction accorded by the Government for making a j complaint tmder section 500 of Iht 
Penal Code with respect to the impugned article extended to the defamatory remarks against the 
particular Assistant Public Prosecutor and also otlier police prosecuting staff of the Government 
of the State, It was competent for the Pubhc Prosecutor in his complaint to restrict it to the 
defamation of that Assistant Public Prosecutor and other police prosecuting staff of the U. P. 
Government at Aligarh. The sanction does not suffer from any defect thereby. 

Under Exp/anottort 2, section 499 of the penal Code there could be defamation of an individnnl 
person and also of a collection of such persons. Collectton of persons must be identifiable m the 
sense that one could with certainty say that this group of particular place had been defamed, as 
distinguished from the rest of the community. The prosecuting staff of Aligarh in U. P. State or 
3s a matter of fact the prosecuting staff in the State of U. P. is certainly such an identifiable group or 
collection of persons and could therefore be subject of the defamation witbin Esplanalion 2. 

The impugned remarks are perse defamatory of the group of persons referred to. The tenor of 
the article does not indicate that the purpose in publishing these remarks was public good Tlie im- 
pugned remarks would certainly lead the readers of the article to belie\e or suspect that the prose- 
cuting staff is corrupt in the discharge of its duties as Public Prosecutor and thus bound to affect the 
reputation of the prosecuting staff adversely. Unless proved otfaens ise the presumption is that c\ er^ 
person has a good reputation. In the absence of proof that these defama tory remarks were made after 
■due cate and attention and so m good faith or made for the public good, an offence under scctiop 
500 of the Penal Code it made out 

The press has great posscr in impressing the minds of the people and it is essential that persoji!> 
responsible for publishing anything in newspapers should take good care before publishing anything 
which tends to harm the reputation of a person. Reckless comments are to be avoided. When one 
is proved to have made defamatorj- comments uith an ulterior motive and without the least justifica- 
tion motivated hy self-interest, he deserves a deterrent sentence. 

Appeal by Special Leave from the Judgment and Order, dated tlie 29th 
January, 1963 of the Allahabad High Court in Criminal Appeal No. 998 of 1962. 

M. K. Ramamurlhi, S. C. Agarwala, R. IC. Garg and D, P. Singh, Advocates of 
MJs. Ramamurlhi & Co., for Appellant. 

Girish Chandra, Advocate, for 0. P, Rana, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

^ Raghubar Dajal, J . — ^Sahib Singh Mchra, appellant in this appeal by Special 
Leave, published an article in bis paper ‘ Kali^mg’ of Aligarh, dated 22nd September, 
1960, under the heading ‘ Ulta Chor Kotwal Ko Dante ’ which means tiiat a thief 
reprimanded the kotwal, a police officer, tliough the right thing would be the otlier 
way. The article contained the following expessions, as translated ; 

“How the justice stands at a distance as a helpless spectator of the shoiv as to the manner in 
which the illicit bribe money from plamliffs and defendants into the pockets of Public Prosecutors 
and Assistant Public Prosecutors and the extent to winch it reaches and to vhicli use it is put ” 

I ; 


* CrI. Appeal No. 47 of 1963. 


22nd Januaiy, 1965. 
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The Public Prosecutor 'and' the eleven Assistant Public Prosecutors at Aligarh 
requested the Superintendent of Police for obtaining the sanction of the Government 
for filing a complaint by tlie- District Government Counsel 'in the Court of the 
Sessions Judge under section 500’ Indian Penal Code. The Government was duly 
approached through proper channel and, ultimately, .the Home Secretaiq', U.P. 
Government, wrote to the Inspector-General, U.P. on 1st March, 1961 : 

“ 1 am directed to convey the sanction of the State Government tinder section 198-B{c)ofthe Code 
of Criminal Procedure to the filing of a complaint underscction 500, Indian Penal Code, m a Court of 
Sessions, against the Editor and Publisher of the ncswspapcr ‘ Kalijnig of District Ahg.arh which 
published a news item under the caption ' UltaChorKotwalKo Dante ’m its issue dated 12th Septem- 
ber 1960, containing defamatory remarks against the Assistant Public Prosecutor Sri R. K.. Sharma 
of District Aligarh and -other police prosecuting staff of the Government in respect of their conduct 
in the discharge of public functions.” 

Thereafter, the Public Prosecutor of Aligarh filed the complaint in the Court of 
Session, Aligarh,’ praying for tlie summoning of tlie accused and for his tiial accord- 
ing to law for the offence under section 500, Indian Penal Code. 

The appellant admitted before the Sessions Judge the publication of tlie impugn- 
ed article and stated tliat he never had any evil intention. He further stated tliat he 
had published the news item for the good of the public and tliat he had published 
it in most general terms to bring bad things to the notice of the Government and the 
authorities for the public good. 

The Sessions Judge convicted him of tlie offence under section 500, Indian Penal 
Code, holding that the aforesaid statements in the article were defamatory and tliat 
the appellant was not protected by Exceptions 3 and 9 to section 499, Indian Penal 
Code. He sentenced the appellant to simple imprisonment for six months and a 
fine of Rs. 200. His appeal against the conviction was dismissed by the High Court. 

Of the points sought to be urged for the appellant, we did not allow one to be 
urged. It was that there was no proof tliat the Government had sanctioned tlie 
losing of the complaint. This point had not been taken in the Courts below and 
was not even taken in the petition for Special Leave. What was urged in the petition 
for Special Leave was that one of the questions of law which arose in the case for 
consideration was whether tlie charge framed was the one for which sanction was 
granted or the requisite complaint was filed. This question is very much different 
from the question whether tiie Government did grant the sanction or whether the 
granting of tlie sanction by the Government had been duly proved in the case. 

The other points urged are : (1) tliat the sanction granted was a general sanction 
and not with respect to the defamation of any particular Public Prosecutor or Assis- 
tant Public Prosecutor and that such sanction was not contemplated by law ; 
(2) that it is not proved that tlie appellant had any intention to harm tlie reputation 
of any particular Public Prosecutor or Assistant Public Prosecutor ; (3) that tliere 
was no evidence that the remarks were defamatory of any particular group ; 
(4) that the prosecution did not lead any evidence to establish that tlie defamed 
group had any reputation which could be harmed and (5) that the remarks were for 
publie good. 

Before dealing with the contentions raised for the appellant, %ve may refer to the 
provisions of law which enable a Public Prosecutor to file a complaint for an offence 
under section 500 Indian Penal Code committed against a publis servant. Section 
198, Criminal Procedure Code provides infer alia that no Court shall take cognizance 
of an offence falling under Chapter XXI (which contains sections 499 and 500, Indian 
Penal Code) except upon complaint made by some person aggrieved by such offence. 
Section 198-B, however, is an exception to tlie provisions of section 198 and provides 
that notwithstandng anything containeedintlie Code, when any offence falling under 
sChapter XXI of the Indian Penal Code other than the offence of defamation by spoken 
words is alleged to have been committed against any public servant, employed in 
connection -with the affairs of a State, in respect of his conduct in the discharge 
of his public functions, a Court of Session may take cognizance of such offence 
without the accused being committed to it for trial, upon a complaint in writ’mg 
made by tlie Public Prosecutor. It is thus that a Public Prosecutor can file a com-^ 
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plaint in writing in the Court of Session directly with respect to an offence under sec- 
tion 500, Indian Penal Code, committed against'a public servant, in' respect of his- 
conduct in the discharge of his public functions. Sub-section (3) i-iof section 198-B' 
provides that no complaint under ‘sub-section (l)‘'sTiall be made by the Public 
Prosecutor except with the previous • sanction ^ of the Government' concerned for 
the filing of a complaint -under section *500, Indian Penal 'Code. The sanction 
referred to above, in this case,- and conveyed by the Home Secretary to the Inspector- 
General of Police, was a sanction for making a complamtunder section' 500, Indian 
Penal Code, against die appellant with respect, to the article under the heading 
‘Ulta Ch'or Kotwal ko Dante’,- in the issue of “Kaliyug” dated 12th September, 1960, 
containing defamatory remarks against the - Assistant ■ Pubhc Prosecutor, R. K. 
Sharma of .Aligarh, and other prosecuting staff of the Government in respect of their 
conduct in, the discharge of pubhc functions." The sanction was therefore \Vith res- 
pect to defamation of two persons (i), R. K.. Sharma, -Assistant Public Prosecutor, 
Aligarh ; and (ii) the other police prosecuting staff of Government of Uttar Pradesh, 
which would be the entire prosecuting staff, in the State. There was thus nothing 
wrong in the form of the sanction. , ' ‘ , ‘ / 

The case did not < proceed with respect to the defamation of R. ,K. Sharma, 
Asistant Public Prosecutor, as such., We may, however, here indicate in , brief this 
reference to the defamation of R. K. Sharma The appellant published sometime 
in May 1960 something which was defamatory of R. K. Shanna. R. K. Sharma 
filed, a complaint about it in Septemb'er, 1960. The impugned article had stated, 
prior to the remaiks to which objection has been taken, the publication of the 
earlier article and the news reaching the Editor that R. K. Sharma was cclntemplat- 
ing taking action m a Court of law and then expressed that the Editor' welcomed 
the news and would show how the bribe money reaches the Pubhc Prosecutors 
how it is utilised and how justice sees all this show from a distance. The Public 
Prosecutor, however, in his complaint, restricted ■ it to the defamation of R. K. 
Sharma and other police prosecuting staff of the U. P. Government at Aligarh. 
It is not possible to say that he was not competent to do so, when the sanction by the 
Government could be taken to be sanction for the defamation of the entire prosecut- 
ing staff in the State of Uttar Pradesh, there being no such express statement m the 
article as to restrict the imputation to the staff at Aligarh alone and when the re- 
marks could be properly taken to be with reference to the prosecuting staff at Aligarh 
in the context of “Kaliyug” being a local weekly and the desire of the Editor to 
make public all these matters in a Court in proceedings to be started by R. K. 
Sharma in view of cci tain matter published about him in an earlier issue of the paper. 
We tlierefore do not consider that the sanction suffered from any defect. 

The next question to determine is whetlier it is essential for the purpose of an 
offence under section 500, Indian Penal Code, that the person defamed must be an 
individual and that tlie prosecuting staff at Aligarh or of the State of Uttar Pradesh 
could not be said to be a ‘ person’ which could be defamed. Section 499, Indian Penal 
Code, defines ‘ defamation ’ and provides inter aha that whoever makes or publishes- 
any imputation concernmg any person intending to harm, or knowing or having 
reason to believe that such imputation will harm, the reputation of such person, is- 
said, except in cases covered by the exceptions to 'tlie section, rto defame that person. 
Explanation 2 provides that it may amount to defamation to make an imputation 
concerning a company or an association or collection of persons as such. It is clear 
therefore that there could be defamation of an individual person and also of a collec- 
tion of persons as such. The contention for the appellant then reduces itself to the 
question whther the prosecuting staff at Aligarh can be considered to be such a collec- 
tion of persons as is contemplated by Explanation 2. The language of Explanation 
2 is general and any collection of persons would be covered by it. Of course, that 
collection of persons must be identificaljTe in the sense that one could, with certainty 
say that this group of particular people has been defamed, as distinguished from tlie 
rest of the community. The'prosecuting staff of Aligarh or, as a matter of fact, the 
prosecuting staff in the Stdte of Uttar Pradesh, is certainly such an identifiable group 
or collection of persoi^. There is nothing indefinite about it. This group consists 
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of all members of thb prosecuting staff in tire scrv'icc of tlie Government of Uttar 
Pradesb. "Witbin tbis general group of Public Prosecutors of U.P. there is again an 
identifiable group of prosecuting staff, consisting of Public Prosecutors and Assistant 
Public Prosecutors, at Aligarh. This group of persons^ rvould be covered by Explo.- 
nation 2 and could therefore be tlic subject of defamation. 

We have not been referred to any case relating to section 499, Indian Penal Code, 
in support of the contention for tire appellant that the Public Prosecutor and Assis- 
tant Public Prosecutors at Aligarh could not fonn such a body of persons as would 
be covered by Explanation 2 to section 499, Indian Penal Code. 

The impugned remarks are per sc defamatory of the group of persons referred to. 
It is no defence — and it has not been urged as defence — that the remarks were true. 
The defence in the Courts below was tliat tlrey were for public good and the appel-. 
lant was protected under Exceptions 3 and 9 of section 499, Indian Penal Code 
The tenor of tire article does not indicate that the purpose of tire appellant in publish- 
■ ing tlrese remarks ^^'as ‘ public good '. According to the article, the appellant would 
have welcomed tire opportunity tlrat would be offered by tire case contemplated 
against him by R. K. Sharma, to make public the impugned matters. His remarks 
therefore could have tire tendency to dissuade R. K. Sharma from instituting the 
proceedings for fear of giving greater currency to untrue allegations which be not 
favourable to him or to dre prosecuting staff at Aligarh or in the State, and by them- 
selves could not render any public good. No enquir^f could have been started by the 
Gkrvernment on such a publication implying the passing of money from the pockets 
of certairr set of people to tire pockets of the prosecuting staff. The impugned 
remarks could certainly lead the readers of the article to believe or suspeet that the 
prosecuting staff is corrupt in tire discharge of its duties as Public Prosecutors, and 
are thus bound to affect tlie reputation of the prosecuting staff adversely. Unless 
proved otherwise, die presumption is diat eveiyf person has a good reputation. In 
diis case, die Public Prosecutor and Assistant Public Prosecutor had deposed that 
diey are not corrupt, and according to dieir knowledge, none at Aligarh, is corrupt 
in the discharge of his duty. There is no evidence to the contrary. 

Exception 3 to section 499, Indian Penal Code, comes into play when some de- 
famatory remark is made in good faith. Notiiing has been brought on die record 
to establish that diose defamatory remarks were made by the appellant after due 
care and attention and so, in good faitii. 

Exception 9 gives protection to imputations made in good faith for die protection 
of the interest of the person making it or of any odier person or for the public good . 
The appellant has not establislied his good faith and, as we have said above, the 
imputations could not have been said to have been made for the public good. 

We are therefore of opinion that the appellant has been righdy held to have 
comimtted die offence under section 500, Indian Penal Code, by defaming the Public 
Prosecutor and Assistant Public Prosecutors at Aligarh. 

. It is urged for the appellant diat die sentence is severe and be reduced to die 
period of imprisonment already undergone. We do not see any justification for 
reducing die sentence.^ The Press has great power in impressing die minds of the 
people and it is essential diat persons responsible for publishing anything in news- 
papers should take good care before publishing anydiing which tends to harm the 
reputation of a person. Reckless comments are to be avoided. When one is pro- 
ved to have made defamatory' comments witii <an ulteiior motive and without the 
least justification motivated by self-interest, lie deserves a deterrent sentence. 

We dismiss the appeal. The appellant will surrender to his bail. 

. Appeal dismissed^ 
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Present: — Raghuear Dayal, J. R. Mudholkar and V. RAMAS^vAMI,Jj. 
Bhaurao Shankar Lokhande and another • • Appellants* 

Tlie State of Maharashtra and anotlier . • • ^ • Respondents, 

Hindu Marriage Act (XXV of 1955), section 17, Penal Code {XLV of 1860), sectioris 484 
Offence of contracting second tnamage- — Second marriage, to be a valid marriage according to law applva t 

Hindu Law — Gandharva /orm of marriage — Essential ceremonies — Invocation before fire and saptapi' 
also essential— Custom — Proof— GznAhsxvn. marriage — Touching of foreheads — Custom, not establis 

The second marriage contemplated as an offence under section 1 7 of the Hindu Marriage Act 
■and sectin 484 of the Penal Code must be a valid marriage performed in accordance with the require 
ments of the law applicable to a marriage between the parties. 

The w'ord ‘ solemnize ’ in section 17 of the Hindu Afartiage Act means, “ to celebrate with pro- 
per ceremonies and in due form”. 

The essentials of a valid marriage among the Hindus (includmg Gandharva marriage) are the 
invocation before the sacred fire and saptapadi, unless otherwise allowed by custom. 

The expressions ‘ custom ’ and ‘ usage ’ in section 3 (c) of the Hindu Marriage Act signify an) 
rule, which, having been continuously and uniformly observed for a long time, has obtained the force 
of law among Hindus in any local area, tribe, community, group or family 

The custom of touching the foreheads for the validity of a gandharva form of marriage was held 
not proved. 

Appeal by Special Leave from the Jugdment and Order dated the 19th August) 
1963 of the Bombay High Court in Criminal Revision Application No. 388 of 1963. 

S. G. Fatvoardhan, Senior Advocate (M. S. Gupta, Advocate, with him), fo' 
Appellants. 

W. S. Barlingay, Senior Advocate {B R. G. K. Achar, Advmcate, for R- R' 
’DAeicir, Advocate, with him), for Respondent No. 1. 

The Judgment of the Court was delivered by 

Raghubar Dayal, J . — ^Bhaurao Shankar Lokhande, appellant No. 1, was mariied 
“to the complainant Indubai in about 1956. He married Kamlabai in February, 
1962, during the lifetime of Indubai, Deorao Shankar Lokhande, appellant No 2,_ 
is the brother of the first appellant. These two appellants, together with Karhlabai 
and her father and accused No 5, a barber, were tried for an offence under section 
494, Indian Penal Code. The latter three were acquitted by the Magistrate. Appel- 
lant No. 1 was convicted under section 494, Indian Penal Code and appellant No. 2 
for an offence under section 494 read with section 114, Indian Penal G^de. Their 
-appeal to the. Sessions Judge was dismissed Their revision to the High Court also 
failed. They have preferred this appeal by Special Leave. 

The only contention laised for the appellants is that in law it was necessary 
■for the prosecution to establish that the alleged second marriage of the appellant 
No. 1 with Kamlabai in 1962 had been duly performed in accordance with the 
religious rites applicable to the form of mariiage gone through. It is urged for the 
appellants that the essential ceremonies for a valid marriage were not performed 
during the proceedings ivhich took place when appellant No. 1 and Kamlab.ii 
married each other. On behalf of tlic State it is urged that the proceedings of that 
marriage were in accordance with the custom prevalent in the community of the 
appellant for gandharsa form of marriage and that therefore the second marri.igc 
■ of appellant No. 1 with Kamlabai was a valid marriage. It is also urged for the 
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State that it is not neccssary for the commission of die offence undet section 494, 
Indian Penal Code, that the second marriage' be a valid one and tliat a person going 
through any form of marriage during the life time of the first wife would commit 
the offence under section 494, Indian Penal Code, even if the later marriage be void 
according to the law applicable to that person. 

' Section 494, Indian Penal Code, reads : , ‘ ‘ , 

“ Whoever, having a husband or wfc living, marries in any case in which such marriage is void 
by reason of its taking place during the life of such husband or ts'ifc, shall be punished wth imprison- 
ment of either description for a term which may extend to seven years, and shall also be liable to fine ” 

Prima facie, the expression ‘ whoever marries ’ must mean ‘ whoever 

marries validly’ or ‘whoever. marries and whose marriage is a valid one.’ 

If Ae marriage is not a valid one, according to the law applicable to the parties, 
no question of its being void by reason of its taking place during the life of the husband 
or wife of the person marrying arises. If the marriage is not a valid marriage, it 
is no marriage in the eye of law. The bare fact of a man and a woman living as 
husband and wife does not, at any rate, normally give them the status of husband 
and wife even diougli they may hold themselves out before society as husband and 
wfe and tlie society treats them as husband and wife. 

Apart from these considerations, tlicre is nothing in the Hindu law, as applicable 
to marriages till the enactment of the Hindu Marriage Act of 1955, which made 
a second marriage of a male Hindu, during the lifetime of his previous wife, void. 
Section 5 of the Hindu Marriage Act provides that a marriage may be solemnized 
between any two Hindus if the conditions mentioned in that section are fulfilled 
and one of those conditions is that neither party has a spouse living at the time of 
<he marriage. Section 17 provides tliat any marriage between two Hindu 
solemnized after the commencement of the Act is void if at the date of such marriage 
either party had a husband or tvife living, and that the provisions of sections 494 
and 495, Indian Penal Code, shall apply accordingly. The marriage between two 
Hindus is void in view of section 1 7 if two conditions are satisfied : (i) the marriage 
is solemnized after the commencement of the Act ; (ii) at the date of such marriage, 
either party had a spouse living. If die marriage which took place beUveen the 
appellant and Kamlabai in February, 1962, cannot be said to be ‘ solemnized,’ 
that marriage will not be void by virtue of section 1 7 of the Act and section 494, 
Indian Penal Code, will not apply to such parties to the marriage as had a spouse 
hving. 

The word ‘solemnize’ means, in connection with a marriage,' to celebrate 
■the marriage with proper ceremonies and in due form ’ according to the Shorter 
Oxford Dictionary. It follows, therefore, that unless the marriage is ‘ celebrated 
•or performed with proper ceremonies and due form ’ it cannot be said to be 
solemnized’. It is therefore essential, for the purpose of section 17 of the Act, 
that the marriage to which section 494, Indian Penal Code, applies on account of 
me provisions of the Act, should have been celebrated widi proper ceremonies and 
m due form. Merely going through certain ceremonies ivith the intention that 
the parties be taken to be married, will not make the cei'emonies prescribed by law 
or approved by any established custom. 

We are of opinion that unless the marriage which took place between appellant 
No. 1 and Kamlabai in February, 1962, was performed in accordance witli the 
requirements of the law applicable to a marriage between tire parties, the marriage 
■caimot be said to have been ‘ solemnized ’ and therefore appellant No. 1 cannot 
be held to have committed the offence under section 494, Indian Penal Code. 

We may now determine what tire essential ceremonies for a valid marriage 
between the parties are. It is alleged for the respondent that the marriage between 
-appellant No. 1 and Kamlabai was m ‘ gand/iarva ’ form, as modified by the custom 
prevailing among the Maharashtrians. It is noted in Mulla’s Hindu Law, 12th 
Tdition,,at page 605 : 

“ The ‘ ganJharva ’ ni-uriage is the voluntary union, of a -y outh and a damsel which springs from 
■dcsire'and sensual inclination It has ar times been erroneously, described as an euphemism for 
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concubinage. This view is based oh a total misconception of the leading texts of the Smntis. Ituar 
be 'noted that the essential marriage ceremonies arc as much a requisite part of this form of 
hs of any other unless it is shown that some modification of those ceremonies has been introduced 
by custom in any par titular community or caste ” , ■ ' . i . > 

•! '*» *'/’/ v'”'! * 

At page 615 is stated ; ■ 'i-f' ’ ■ . 

“(1) There are Uvo ceremonies essential to^the validity of a marriage, whether the matrix 
be in the Brahma form or the Asura form, namely — ' _ 

' ' (1) invocation before the sacred fire, and , ' ' , , 

(2) jfl/i/fl/iadj, that IS, the taking of seven steps by the' bridegrocim hnd the 'bride jointly befoit 
the sacred fire. - j ' , i, 

. (2) A marriage may be completed by the performance of ceremonies other thtm those refarc^ 
to in sub-section (1), where it is alloived by, the custom of the caste to which the parties belong. 

It is not disputed that' these tw'o ^sential ceremonies were not performed whffl 
appellant No. I nfarried Kamlabai in' February, 1962. There is no evidence on 
record to establish that the performance of tliese two essential ceremonies has been 
abrogated by 'the custom prevalent in their 'community. In fact,' the prosecution 
led no evidence as to what the custom was. It led evidence of what was performed 
at the time of the alleged marriage. It was the Counsel for the accused in the case 
who questioned certain witnesses about the performance of certain ceremonies and 
to such questions the witnesses replied 'that they were not necessary for the 
‘ gandharva' form of mariiage m their community. Such a statement does not 
mean that the custom of the community deemeji what took place at the ‘ marriage 
'of the appellant No. 1 and Kamlabai, sufficient for a valid marriage and tliat the 
performance of the tsvo essential ceremonies had been abrogated. There ought to 
have been definite evidence to establish that the custom prevalent in the community 
had abrogated these ceremonies for such form of marriage. - 

What took place that night when appellant No. 1 married Kamlabai, has 
been stated thus, by P.W. 1 : 

“ The m.'irriage took plae at 10 r m , Pat — svooden sheets — ^vere brought. A carpet was spread. 
Accused No. 1 then sat on the tvooden sheet. On the other sheet' accused No. 3 sat. She was sitting 
nearby accused No. 1 . Accused No 4 then performed some Puja by bringing a Tambya — pitck*^’’ 
Betel leaves and cocoanut was kept on the Tambya Two garlands were brought. Accused No. * 
was having one and accused No. 4 having one in his hand. Accused No. 4 gav e Uic garland to accused 
No. 3 and accused No 2 gave the garland to accused No. 1 . Accused Nos. 1 and .3 then garlanded 
each other. Then they each struck each otlicr’s forehead ” 

,In cross-examination this witness stated : 

“ It is not that * Gartdharva ’ according to our custona is performed necessarily in a temple. It is 
also not that a Bralunin Priest is required to perform tlie ‘ Gandharva ’ marriage. No ‘ Mangala 
^b takas ’ arc required to be chanted at the time of* Gandharva ’ marriage. At the time of marriage 
in question, no Brahmin was called and Mangala Ashtakas were chanted. There is no custom to 
blow a pipe called * Blicr ’ in vernacular ” 

Sitaram, witness No. 2 for the complainant, made a similar statement about what 
happened at the marriage ceremony and further stated, in the examination-in- 
chief : 

“ Surpan is the village of accused No 3's maternal uncle and as the custom is not to perform the 
ceremony at the house ol maternal uncle, so it was pci formed at another jilacc Tlicre is no custom 
requiring a Brahmin Pnest at the time of* Gandharva 

He stated in cross-examination : 

** A barber is not required and accused No 5 was not present at the time of marriage There is a 
custom that tiu. father of girl should make to touch the forehc.ads of the girl and hoy to each other and 
the 'Gandharva' is completed by the act.” 

It is urged for the respondent tliat as the touching of the forehead by tlic 
bridegroom and the bride is stated to complete tlie act of 'Gandharva' marriage, 
it must be concluded that tlic ceremonies which, according to this witness, liad 
been performed, were all the ceremonies which, by custom, wcic necessary for the 
validity of the marriage. In the absence of a statement by the witness himself 
tliat according to custom these ceremonies were the only necessary ceremonies for 
a valid marriage, we cannot construe the statement that the touching of the fore- 
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leads completed the ‘Gandharva^ form of marriage and that tlie ceremonies gone 
through were all the ceremonies required for the validity of the marriage, 

Bhagwan, witness No. 3 for the complainant, made no statement about tJie 
lustom, but stated in cross-examination that it was not necessary for the valid per- 
formance of ‘Gandharva' marriage in their community that a Brahmin Priest was 
required and Mangal Ashtakas were to be chanted. The statement of Jeebhau, 
witness No, 4 for the complainant, does not show how the custom has modified 
the essential forms of marriage. He stated in cross-examination : 

“ I had witnessed two ’Gandharvas’ hcforc this. For the last 5 or 7 years a Bralimin Priest, a 
barber and a Thakur is not required to perform the 'Gondkarca' but formerly it was essential. For- 
merly the Brahmin used to chant Mantras and Mangal Ashtakas. Itwas necessary to have a'matcmal 
uncle or any oUier, person ,to make touch tlie foreheads of the sponsors together. A Bral.min from 
Kasara.and Dhadana comes tp our village for doing rituals but, I do not know their names." 

This statement too, does not establish that the tvt'o essential ceremonies arc no more 
necessary to be performed, for a ‘Gandkarva’ marriage. The mere fact tliat they 
were probably not performed in the two ‘Gandharva marriages Jeebhau had attended, 
does not establish tliat their performance is no more- necessary according to the 
custom in that community. Further, Jeebhau has stated that about five or seven 
years earlier the performance of certain ceremonies ivhich, till then, were essential 
for the marriage, ivere given up, -If so, the departure from the essentials cannot 
be said to have become a custom, as contemplated by the Hindu Marriage Act. , , 

Clause (a) of section 3 of tire Act provides that the expressions ‘ custom ’ and 
'usage’ signify any rule which, haying. been continuously and uniformly observed 
for a long time, has obtained Ae force of law among Hindus in any local area , tribe, 
■community, group or family. ' ' ^ 

We arc tlrerefore of .opinion that the prosecution has failed to establish that die 
marriage between appellant No. 1 and Kamlabai in.February,,1962, was performed, 
in accordance with the customary rites as required by. section 7 of the Act. It was 
•certainly not performed in accordance with, the essential requirements for a v'alid 
marriage under Hindu law. 

It follows' therefore that the m'airiagc betiveen appellant No. 1 and Kamlabai 
‘does not come within the' expression ' solemnized marriage ’ occurring in section 17 
of the Act and consequently does not come within the mischief of section 494, Indian' 
Penal Code even diough the first wife of appellant No . I was firing when he married 
Kamlabai in February, 1962. " ' - , • ; 

We have not referred to and discussed the cases referred to in support of die 
•contention that the ‘ subsequent marriage ’ referred to in section 494, Indian Penal 
'Code, need not be a valid marriage, as it is unnecessary to consider whether they 
bave been correctly decided, in view of the fact that the marriage of appellant No. 1 
with Kamlabai could be a void marriage only if it came within die purvieiv of section 
17 of die Act. ' ' 

The result is that die conviction of appellant No. 1 under section 494, Indian 
Penal Code, and of appellant No. 2 under section 494 read with section 114, Indian 
Penal Code, cannot be sustained. We, therefore, allow their appeal, set aside then.' 
•convictions and acquit them. The bail bonds of appellant No . 1 will stand discharg- 
ed. Fines, if paid, will be refunded. 

V.S. 


Appeal allowed; Conviction set aside. 
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Puran Singh'sind another -ihi-m < a' , Appellants* 
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The State of Madhya^ Pradesh ‘ . y’ ^Respondent 

Motor Vehicles Act {IV of I939J, section 130 (l)_(n), (b) — Cognizance of offence not specified in ParlAtf 
Fifth Schedule — Summons to accused either to appear tn person or to plead giiiltj by registered letter ondrirA 
the fine — Discretionary power to follow either of the two procedures. . ' 1 , 1 

' In respect of an offence punishable under sections 124 and 112 of the Motor Vehicles Act, 
the Magistrate has, under section 130 of the Act, a discretionary power to state upon the summons 
to the accused either to require his appearancF or allow him to plead guilty to the charge by 
registered letter and to remit the fine. There is nothing in the section compelling the Magistrate 
to endorse on the summons requiring the accused to plead guilty and pay the fine in all Ciiscs, not 
specified in Part A of the Fifth Schedule. 1 • 

Appeal from the Judgment and Order dated 30th April, 1963, of the Madhya 
Pradesh High Court in Criminal Revision No. 24 of 1963. “ 

Ravinder ffaratn, 0 , C. Mathiir and J. B. Dadachanjt, Advocates of 
M[s. J. B. Dadachanjt & Col, for Appellants. 

I. IN'. Shroff, Advocate, for Respondent. ■ ‘ ' - 

The Judgment of the Court was delivered by ' ' 

Shah, J. — Station House' Officer, Gharsiwa, filed an information in the Court of 
tlie Magistrate, First Classj Raipur, against the two appellants complaining that they 
had on lOth’March, 1962, allowed three- passengers to occupy the front seat in a 
public carrier and had loaded goods in excess of the sanctioned weight, and had 
thereby committed offences punishable under sections 124 and 112 of the Motor 
Vehicles Act IV of 1939. The Magistrate issued process against the appellants for 
their appearance in Court by Pleader, but did not make any endorsement thereon 
in terms of section 130 (1) {b) of the Act, The, .appellants, submitted that the sum- 
monses served upon them were not according to law and the Magistrate by failing 
to make an endorsement on the summonses as required by clause {b) of sub-section 
(1) of section 130 of the Act had deprived them of the right conferred by the Act to- 
intimate without appearing in Court their plea of guilty and remitting an amount 
not exceeding Rs. 25 as may be specified. The Magistrate rejected this plea and 
directed that the case agamst the appellants be “proceeded further^according 
to law”. ‘ • . ■ . 

The Sessions Judge, Raipur, in a petition moved by the appellants made a 
reference to the High Court of Madhya Pradesh recommending ffiat the order passed 
by the Magstrate be set aside, for in his view the trial Magistrate having failed 
to comply with the mandatory terms of section 130 (1) {b) the proceeding against 
the appellants was unlawful. The High Court of Madhya Pradesh declined to- 
accept the reference. Against that order, with certificate granted by the High Court, 
the appellants have preferred this appeal. 

Section 130 of the Motor Vehicles Act which occurs in Chapter IX which relates 
to “ Offences, Penalties and Procedure ” provides : 

“ (1) A Court taking cogni7ancc of an offence under this Act slial), unlc<is tlic offence is an 
offence specified in Part A of the Fifth Schedule, state upon the summons to be served on the 
accused person tliat he — 

(a) may appe.ar by pleader and not in person, or 

(4) may by a specified date prior to the hearing of the charge plead giidty to the cluarge In 
registered letter and remit to the Court such sura not exceeding twenty-fnc rupees as the Court ms.) 
specify. 

(2) Where the offence dealt with in accordance with sub-section (1) is an offence specified m 
P.art B of the Fifth Schedule, the accused person shall, if he pleads guilty of the charge, fonmrd 
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his licence to the Court with the lettei 'contatning his plea in oidcr that the conviction may Lc cndois- 

cdon the licence. , , , , , 

M t 1 ’ , I ( t . J *' 

(3) Where an accused pcrson'pleads guilty and remits the sum specified and has complied .with 
ic provisions of sub-section (2), no furtlier proceedings in respect of the offence shall be^.takcii 
jamst him, nor shall he be liable to be disqua lificd for holding or obtaining a licence by reason of his 
aving pleaded guilty.” ' l j ' . i ■ 

Offences under sections 112 and 124 of the Act with which the appellants were 
harged are not included in tlic first part of the Fifth Schedule to the Act, and the 
ifagistrate was tlicrefore bound to comply with the terms of section ISO (1). There 
an be no doubt on the plain terms of section 130 (1) that the provision is mandatoryi 
lut there was difference of opinion about tlie nature of the duty imposed .by sub- 
ection (1) upon the Court taking cognizance of the complaint. The 'Sessions Judge 
i^d that a Magistrate taking cognizance of an offence of tlie 'nature specified had, 
»y virtue of section 130 (1) to make an endorsement on the, summons in terms of 
lauses (fl) and (b) and thereby to give an option to the person charged either to' 
ippear by pleader or to plead guilty to the charge by registered letter arid remitting 
herewith tire sum specified in the summons, and if the Magistrate failed to give that 
iption, the proceedings initiated would be liable to be set aside as infringing the 
nandatory provision of the Act. The High Court was of the view that sub-secrion 
1) of section 130 left an option to the Magistrate exercisable on a consideration 
)f the materials placed before him Vvhen taking cognizance of an offence to issue a 
lummons without requiring tlie accused to appear by Pleader or call upon him to 
ilead guilty to the charge by registered letter and to remit the fine specified in the 
lummons. According to the High Court therefore tlie Magistrate had the option 
o issue a sumiribns,with an endorsement in terms of sub-section (1) (a) or of sub- 
section (1) (b) and only if a sumrrions was issued with the endorsement specified by 
iub-section (1) (b) it was operi to the accused to avail himself of the option to plead 
piilty and to claim the privilege mentioned in sub-section (3): 

In, our judgment the High Court was right in the view it has taken. The 
Magistrate taking cognizance of an offence is bound to issue summons of the nature 
prescribed by sub-section (1) of section 130. But there is nothing in that sub-section 
which indicates tliat he must endorse the summons in terms of both the clauses (a) 
and (b) : to hold -that he, is so commanded would be to convert the conjunction 
“ or ” into “,and”. There is nothing in the words used by the Legislature which 
justifies such a conversion, and there are strong reasons which render such an inter- 
pretation wholly inconsistent with the scheme of the Act. 

The procedure in sub-section (1) of section 130 applies to cases in which the 
offence charged is not one of the offences specified in Part A of die Fifth Schedule, 
but applies to the other offences under ,the Act. The maximum penalty which is 
liable to be imposed in respect of diese' offences defined by the Act is in no case 
Rs. 25 or less. It could not have been the intention of the Legislature that the 
offender, even if the case was serious enough to warrant the imposition of the maxi- 
mum penalty which is permissible under the section to which the provision is 
applicable, to avoid imposition of a higher penalty than Rs. 25 by merely pleading 
guilty. Section 130, it appears, was enacted with a view to protect from harassment 
a person guilty of a minor infraction of the Motor Vehicles Act or the Rules framed 
thereunder by dispensing with his presence before the Magistrate and in appro- 
priate cases giving him an option to plead guilty to the charge and to remit the 
amount which can in no case exceed Rs. 25. If die view which prevailed with the 
Sessions Judge weie true, a person guilty of a serious offence meriting the maximum ' 
punishment prescribed for the offence may by pleading guilty under sub-section 
(1 ) (b) escape by paying an amount which crinnot exceed Rs. 25. Again the Magistrate 
is authorised under section 17 of the Act in convicting an offender of an offence 
under die Act, or of an offence in the commission of which a motor vehicle was 
used, m addition to irriposing any other punishment to pass an order declaring the 
offender unfit for .holding a drivingjicence generally, or for holding a driving licence 
for a particular class or description of vehicle. Such an order may be passed if it 
appears, to |the Court, having regard to the gravity of tlie offence,' inaptitude shown 
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■by the oifender or for other reasons, that he is unfit to obtain or hold a driving 
^licence. But if the offender avails himself of the option given to him by the Magu- 
4rate of pleading guilty, no further proceeding in respect of the offence can in tow 
- of sub-section (3) of section 130 be taken against him, atid he will not be laible to be 
•disqualified for holding or obtaining a licence, though he may otherwise eminently 
•deserve to be disqualified for. holding a licence, , . . 

It is true that to an offence' punishable with imprisonment in the commission 
of which a motor vehicle was used section 130' (1) does not apply ; ‘ see Schedule Five, 
Part A, Item 9. But there are offences under the Mo tor- Vehicles ’ Act which do 
not fall within that description and also do not fall' under other 'items, which are 
-punishable with imprisonment, e.g.^ section 113 (2). ' There are also certain offences 
which, if repeated but not otherwise, are liable to 'be punished with imprisonment, 
e.g., certain offences under section 118-A and under section 123 of the Act. It 
-would be difficult to hold that the Legislature could have intended that irrespective 
-of the seriousness or gravity of the offence committed, the offender would be entitled 
to compound the offence by paying ^the amount specified in' the summons which 
the Magistrate would be bound to accept, if- the contention raised by the appellants 
is correct. , • | ' ■ . . - 

Having regard to the phraseolo^ used by the Legislature which prima fade give^ 
a discretion to the Magistrate exercisable at the tune of issuing the summons, and 
having regard also to th_g scheme of the Act, we are of Ae view that the High Court 
-was right in holding that the Magistrate is not obliged, in offences not specified m 
Part A of the Fifth Schedule to make, an endorsement in terms of clause of sub-sec- 

tion ( 1 ) of section 1 30 of the Act. We are of the opinion that the view to the contrary 
expressed by the High Court of Allahabad in State of U.P. v. Mangal , Singh\ 
the High Court of Assam in State of Assam v. Suleman IChan% on -which, tlie Sessions 
Judge relied is not correct. , ' „ 

The appeal therefore fails and is dismissed. 

■ V.S. - : , . ' Appeal dismissel 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) - > 

■ Present K. N. Wanchoo, J. R. Mudholkar and S. M. Sikri, 'JJ. 

'The Cantonment Board, Ambala , ‘ ^ ^ Appellant* 

V. 

PyareLal _ . Respondent. 

Constilution of India (1950), Article 136 — Hew plea regarding jurisdiction not depending on facts — Rii^ 
■to raise for the first time before the Suprerhe Court. . ’ ‘ ‘ 

Cantonments Act (II of 1924) as amended by Act (II of 1954), section 2I>9— Scope— Lease of land am 
.buildings vested in or entrusted to the management of the Cantonment Board — Arrears of rent due to Cantonmen 
Board under the lease — If can be recoiered under section 259. 

Pet- Hhanchoo and Sihri, JJ — ^The contention th-at the Magistrate when he is actini 
.under section 259 of the Cantonments Act (II of 1924) acts as a persona dcsigr.ata and so his ordc 
under that section is not revisable by the Sessions Judge and the Higli Court under sections 435y43l 
of the Criminal Procedure Code (V of 1898) cannot be raised for the first time before the Suprem 
Court It is true that a question of jurisdiction not depending upon facts to be investigated cm b 
allowed to be raised at any st.age. But though the High Court may not havejunsdiction to interfcn 
under sections 435/439 of the Criminal Procedure Code with an order under section 259 of the Canton- 
ments Act (II of 1924), tt can certainly do so under Article 227 of the Constitution of Indiai 
If the point had been raised before the High Court it may \ ciy well be that the High Court miglil 
have considered the refetence under section 439 of the Criminal Procedure Code as if it uas an 
appheauon under Article 227 of the Constitution of India, in which case It Mould have had juritdic- 

tion to deal Mitli the matter. , 

Per Mudholkar, J Further, it would not be fair to the respondent who is ex parte to have tbt 
.appeal decided upon a nerv ground altogether. 

2. (1961) 2 Cr L.J. 869. 

' 12th March, 19C5< 


l.,(1962) 1 Cr.LJ. 684.. 
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By majority (witli MudholKar, J. dissenting) : — The words “ rent on land and buildings men- 
ioned in section 259 ofthc Cantonments Act (II of 1924) as amended by Act (II of 1954) arc governed 
3 y the words “ recoverable by a Board or a Militaiy Estates Officer under this Act or the Rules 
nade thereunder Therefore the provisions of section 259 can be utilised for realisation of arrears 
}f rent on land and buildings only if such rent is recoverable by a Cantonment Board or a Military 
Estates Officer under the Cantonments Act or the Rules made thereunder. The uord “recoverable ” 
n section 259 in the context obviously means “claimable” for sccllon259 itself pi oradcs for the manner 
»f recovery. Therefore action for recovery can be taken under section 259 tsath respect to rent on land 
uid buildings provided such rent is claimable by a Cantonment Board or a Military Estates Officer 
mder the Cantonments Act or the Rules framed thereunder. 

There is no doubt that in view of sections 1 16andll6-A of the Cantonments Act (II of 1924) and 
lomc of the provisions of the Cantonment Property Rules (1925) and Cantonment Land Adminis- 
ration Rules (1937), the Cantonment Board has the power to manage land and buildings vested in it 
>r entrusted to its management, lease them out and fix rents therefor. But the right of the Canton- 
ment Board to claim the rent on land and bmldtpgs so leased only arises after the c.vccution ofthc lease. 
Therefore rent on land and buildings leased by the Cantonment Boai-d is not claimable by the Canton- 
ment Board under the provisions of the Cantonments Act or the Rules framed thereunder but only 
under the lease, particularly after rule 42 of the Cantonment Land Administration Rules (1937) has 
been repealed in 1940. It rvould follow that arrears of rent due to the Cantonment Board under a 
rontract of lease of its land and buildings cannot be recovered under section 259 

It cannot be said that there is no provision in the Cantonments Act (Ilof 1924) which specifically 
provides for a claim of rent by the Cantonment Board. Section 257 read with 256 is an example of 
the Cantonment Bo.ard’s pow’er to claim rent under the Cantonments Act, 

The contention that as section 259 provides for recovery' by suit also it will not be po.sslblc for 
the Cantonment Board to recover rent of land and buildings let out by it even by suit if the rent in the 
section refers only to rent directly claimable under the Cantonment Act or the Rules, is untenable. 
The section does not bar the right of the Cantonment Board as an owner or holder of land and build- 
ings to take action for recovery of rent thereof by suit under the general law of the land. 

Appeal by Special Leave from the Judgment and Order, dated 27th March 
1962 of tlie Punjab High Court in Criminal Revision No. 1137 of 1961. ’ 

Gopal Singh, Advocate, for Appellant. 

The Court delivered the following Judgments — 

Wanchoo, J. (for himself and Sikri, J .): — ^This appeal by Special Leave raises 
the question of tlie interpretation of section 259 of liie Cantonments Act, (II of 
1924), (hereinafter referred to as the Act). The respondent was a tenant of the 
appellant. An application was made by the Cantonment Executive Officer, Ambala, 
on 7th January, 1960, for realisation of a svim of Rs. 649-50 from the respondent under 
section 259 of the Act on tlie ground that the amount was due as arrears of rent on 
the basis of a lease in favour of the respondent. The respondent apparently ques- 
tioned the jurisdiction of the-Magistrate to realise tire amount. The Magistrate held 
that he had jurisdiction and issued warrants for attachment of the movable property 
of the respondent on 13th June, 1961 . Thereupon the respondent went in revision to 
the Sessions Judge, Ambala contending that die Magistrate had no jurisdiction to 
realise the arrears of rent due under a lease under section 259 of the Act and in any 
case that could not be done without taking into account the objections of the res- 
pondent. The Sessions Judge following certain earlier decisions of the Lahore High 
Court took the view that rent under a lease could not be recovered under section 
259 of the Act and made a reference to tire High Court under section 439 of the Code 
of Criminal Procedure. The High Court heard the reference and accepted the view 
of the Sessions Judge and set aside the order of tire Magistrate dated 13th June, 1961. 
The High Court having refused the certificate, the appellant obtained Special Leave 
from this Court ; and that is how the matter has come up before us. 

Two questions have been raised by learned Counsel for the appellant in this 
appeal. In. the first place, he urges that the Ma^trate yvhen he is acting under 
section 259 of the Act is a persona designate and therefore his order is not revisable 
xmder sections 435/439 of the Code of the Criminal Procedure. The Sessions Judge 
and the High Court therefore had no jurisdiction to interfere with that order under 

SCJ--39 
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sections 435/439 of the Code of Criminal Procedure. Secondly, it is urged that 
the view taken by the High Court that arrears of rent due under a lease cannot be 
recovered under section 259 of the Act is incorrect. 

The question as to the jurisdiction of the Sessions Judge and High Court wa 
never raised before the appeal In this Court. Learned Counsel, however, relies 
on the Dargah Committee, Ajmer v. State of Rajasthan'^, in support of his contention 
tliat the Magistrate acting under section 259 of the Act acts as a persona designate and 
therefore his order under that section is not revisable under section 435/439 of 
the Code of Criminal Procedure and the Sessions Judge and the High Court had 
no jurisdiction under those provisions to interfere with such an order. The case cited 
on behalf of the appellant certainly supports the contention put forward ; but in the 
circumstances of this case we are not prepared to allow this contention to be raised 
at this stage. It is true that a question of jurisdiction, not depending upon facts to 
be investigated, can be allowed to be raised at any stage. Ordinarily if we were 
satisfied that the High Comrt had no jurisdiction at all to interfere we would have 
allowed this question to be raised even at this late stage. But we are of opinion that 
though the High Court may not have jurisdiction to interfere under -sections 435/ 
439 of the Code of Criminal Piocedure it could certainly interfere with the order of 
the Magistrate under Article 227 of the Constitution. Now if this point had been 
raised before the High Court it may very well be that the High Court might have 
considered the reference as -if it was an application before it under Article 227, of 
the Constitution, in which case the High Court would have jurisdiction to interfere 
with the order of the Magistrate if it came to the conclusion that the Magistrate has 
no jurisdiction in such circumstances under section 259 of the Act. In these circum- 
stances we are not prepared to permit the appellant to raise this point before us attliis 
late stage. 

This brings us to the interpretation of section 259 of the Act as it stood after 
amendment by Act II of 1954. The relevant part of the section now reads as 
follows : — ' ' ■ , 

“ Notwithstanding anything elsewhere contained in this Act, arrears of any ta'':, rent on land 
and buddings and any other money recoverable by a Board or a Military Estates Officer under this 
Act or the Rules made thereunder may be recovered together with the cost of recovery either by a 
suit-or, on application to a Magistrate having jurisdiction in the cantonment or m anyplace 
where the person from whom such tax, rent or money IS recoverable may for the time being be 
esidingiby the distress and sale of any movable property of, or standing timber, or growing crop 
belonging to such person which is within the limits of such Magistrate’s jurisdiction, and shall il 
payable by the owner of any property as such, be a charge on the property until paid ; provided 


( 2 ) • * * • * 

The first question that arises is whether rent on land and building mentioned 
in the section is governed by the words recoverable by a, Board or a Military 
Estates Officer under this Act or the Rules made thereunder ”. There is no doubt 
that “any tax” and “ any other money” mentioned in the section are governed by 
the words “ recoverable by a Board etc.” It seems to us that the words “ rent on 
land and buildings ” which appear between the words “ any tax ” and “ any other 
money” must equally be governed by the words “ recoverable by a Board etc,’ ’ 
Therefore the pi ovisions of section 259 of the Act can be utilised for realisation of arrears 
of rent on land and buildings only if such rent is recoverable by a Board or a Military 
Estates Officer, under the Act or the Rules made thereunder. The word ‘ recover- 
able ” in the context obviously means “ claimable ”, for section 259 itself provides 
for the manner of recovery. Therefore action for recovery can be taken under section 
259 with respect to rent on land and buildings provided such rent is claimable by 
a Board under the Act or the Rules framed thereunder. This view was taken by the 
Lahore High Court in Banarsi Das v. Caneonmeni Authority-, and is in our opinion 
correct. It may be added that in 1938, the words “ rent on land and buildings ” 


1. (1962) 1 S.G.J. 323; (1962) MX J. (Grl.) 2. A.I.R. 1933 Lah. 517. 
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and “ under tlie Rules ” did not appear in section 259. Even so, the Lahore 
High Court took the vie;v with respect to the section as it tlicn stood tliat the money 
to be recoverd under' section 259 must be claimable by the Board under the Act. 

The next question tliat arises is whetlier " rent on land and buildings ” on lease 
can be said to be claimable by the Board ** under the Act or the Rulcs^, made there- 
under It is urged on behalf of tlic appellant that clause {p) of section 116 of the 
Act provides for “maintaining and developing tlic value of property vested in, or 
entrusted to tlie management of the Board”, and section 116-A gives tlic Board 
power to manage any property entrusted to its management by the Central Govern- 
ment on such terms as to the sharing of rents and profits accruing from such pro- 
perty as may be determined by rule. Further reliance is placed on tire Cantonment 
Property Rules 1925. Rule 8 thereof provides that immovable property winch vests 
in and belongs to the Cantonment Audiority may be leased by the Cantonment 
Authoritywithoutapremiumontlic condition that a reasonable rent is reserved and 
made pa^^ble during the whole term of the lease and that the lease or the agreement 
for the lease is not made ivithout the previous sanction of the Cantonment Authority 
by resolution at a general meeting, or tlie Officer Gommanding-in-Ghief of the Gona- 
mand or the Government of India as tlic case may be. It is urged that these provi- 
sions of die Act and die Rules show diat the Board has die power to claim rent diere- 
under in respect of the leased property. Reliance is hirther placed on the Canton- 
ment Land Administration Rules, 1937, which provide how rents would be fixed 
when land is leased out by the Cantonment Authority'. Rule 4 of diese Rules pro- 
vides for classification of land and rule 8 for standard table of rents ; rule 9 (6) 
vests the management of class ‘ G ’ land in the Board ; rule 26 provides for disposal 
of land by private agreement ; rule 28 for execution of leases, rule 29 and 30^ for 
■ maintenance of grants registers of building sites; rule 31 for leases for special periods 
and on special terms ; rule 32 for agricultural land leases ; rule 34 for record cf 
agriculmral leases ; rule 35 for execution of agricultural leases ; rule 37 for leases 
for miscellaneous purposes and rule 41 for special conditions in leases. It may be 
mentioned that originally there was a rule (rule 42) in these terms — 

“ Recoviry of arrears . — All arrears of rent and Other payment under these rules toi,cther with 
interest on such arrears at the rate of seven and a half per cent, per annum from the date when 
they become due to the date of their realisation, shall, on the application of the person specified in 
'sub-section (2) of section 259 of the Act, or the hlditaty Estates Oificcv, as the case may be, be 
recoverable m the manner provided in that section.” 

That rule however no longer exists as it avas repealed in 1940. 

There is no doubt that in view of the provisions of the Act, the Property Rules 
and the Land Administration Rules to which we have referred above, the Board has 
the power to manage lands and buildings vested in it or entrusted to its management, 
lease them out and fix rents tlierefor. But tlie right of the Board to claim the 
rent on land and buildings does not arise from these provisions under the Act and 
the Rules referred to above. The right of die Board to claim rent only arises after 
the execution of the lease. Therefore rent on land and buildings is not claimable 
by the Board under die provisions of die Act or the Property Rules or the Land 
Administration Rules but under the lease. It follows therefore that section 259 (1) 
cannot be applied to a simple case of money due to die Board on a contract of lease. 

It is however urged on behalf of the appellant that the words " rent on land 
-and buildings” whicli were added by the 1954-Amendment refer to something of 
that kind which is recoverable under section ,259 as otherwise the amendment would 
be meaningless. That is undoubtedly so. We find however that section 256 
provides that in die event of non-compliance with the terms of any notice, order or 
- requsition issued to any person under diis Act, or any Rule or Bye-law made thereunder 
, or requiring sudi persons to execute any work or to do any act, it shall be lawful for 
the Cantonment Authority' after givdngnodce in ivriting to such person, to take such 
action or such steps as may be necessary for die completion of the act or work re- 
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quired to be done or executed by him, and all the expenses incurred on such account 
shall be recoverable by the Cantonment Authority. Section 257 then provides that 
if any such notice as is referred to in section 256 has been given to any person in 
respect of property of which he is the owner, the Cantonment Authority may re- 
quire any occupier of such property or of any part thereof to pay to it, instead of 
to the owner, any rent payable by him in respect of such property, as it falls due, 
upto the amount recoverable from the owner under section 256 and it further pro- 
vides that any amount recovered from any occupier instead of from an owner under 
sub-section (1) shall, in the absence of any contract between the owner and the occu- 
pier to the contrary, be deemed to have been paid to the owner. Here at any rate 
we have an example of the Board’s power to claim rent from a tenant of an orvner 
under section 257 of the Act read with section 256. So it cannot be said that there 
is no case where the Act provides for claim of rent by the Board. We may add that 
there may be other cases like this either under the Act or xmder the Rules. In 
our view it is in such cases where the Act or the Rules in terms make tire rent on land 
and buildings claimable by the Board, that section 259 will apply. But where the 
liability to pay rent arises purely on the basis of a lease between the Board and the 
tenant, nothing in the Act or the Rules has been brought to our notice, particularly 
after rule 42 referred to above has been repealed, which makes such rent claimable 
by the Board under the Act or the Rules We may add rule 42 was repealed long 
before 1954 when the words “ rent on land and buildings ” came in section 259. So 
it cannot be argued that the omission of rule 42 was due to the amendment of 1954. 

It is urged that the section provides for recovery by suit also and as such it will 
not be possible for the Board to recover rent of land and buildings let out by it even 
by suit if the rent in the section refers only to rent directly claimable under the Act 
or the Rules. This is clearly incorrect. The section does not bar the right of the 
Board as an owner or holder of land and buildings to take action for recovery of 
rent thereof by suit under the general law of the land. Further by providing for 
recovery of rent of the kind we have indicated above by suit or by application to 
Magistrate the section does not affect the right of the Board to recover rent of its land 
and buildings by suit for such rents are entirely outside the section and tire right of 
the Board under the general law of the land is not taken away by the section. It 
may be that the section provided for recovery by suit as an alternative as a matter 
of abundant caution to avoid an argument that the application to a Magistrate was 
the only means open to the Board for recovery of sums covered by the ection. In 
any case the view we are taking will not affect tlie right of the Board to recover by 
suit under the geneal law rent of its land and buildings given on lease. 

In the circumstances ^ve agree with the High Court that the rent in this case was 
not claimable by the Board under the Act or the Rules but only under the lease in 
favour of the respondent. Therefore- section 259 (1) in so far as it refers to recovery 
of such rent by application to a Magistrate will not apply. 

In the circumstances the appeal fails and is hereby dismissed. 

Mudholkar, J . — ^The 'question which falls for determination in this appeal is 
whether under section 259 of the Cantonment Act (II of 1924) ‘ rent ’ on land or 
buildings under the management of the Cantonment Board can be recovered there- 
under by a Magistrate. This question was raised by the respondent in a levision 
application made by him before the Sessions Judge under section 435 of the Code of 
Criminal Procedure against the order of the Magistrate, Second Class, made under 
the aforesaid provision upon an application made to him by the Executive 
Officer, Ambala Cantonment, for the recovery of Rs, 649-50 nP. being the arrears 
of rent alleged to be due from the respondent to the Cantonment Board. The 
learned Sessions Judge made a reference to the High Court under section 438 of 
the Code of Criminal Proccdue on the authority of the decisions in Municapal Com- 
mittee, Delhi v. Hafiz Abdullah^, and Guranditta Mai v. Emperor^. The High Court, 
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after referring to these cases and to Samrsi Das v. Cantonment Authority, Ambala 
Cantonment^, accepted the reference and set aside the order of the Magistrate. By 
Special Leave tlie Cantonment Board has come up to this Court in appeal. 

Two points were urged by Mr. Gopal Singh appearing for the appellant. 
The first is that the proceeding before the Magistrate was not one under the Code 
ofCriminal Procedure and, tlierefore, neitlicr could a reference be made by the 
Sessions Judge to the High Court under section 438, Criminal Procedure Code, 
nor could an order be made by the High Court under section 439. The second 
point is that upon correct interpretation of section 259 of tire Act the Magistrate 
had t he power to recover the rent due to the appellant in the manner provided 
for in the seeficn. Wc did not allow the first contention to be raised for two 
reasons. In the first place the point was not raised in the High Court and in the 
second place it would not be fair to the respondent who is ex parte to have the 
appeal decided upon a new ground altogether. 

In so far as the second point is concerned it seems to me tliat tire contention of 
Mr. Gopal Singh is correct and that the High Court was in error in setting aside the 
order of the Magistrate. The two cases upon which reliance was placed before the 
High Court arose under section 81 of tire Punjab Municipal Act (HI of 191 1) which 
runs tlrus ; 

" Any arrears of any tax, water-rate, rent, fee or any other money claimable by a committee 
under this Act may be recovered on an application to Magistrate. ” 

According to tire Lahore High Court the operation of dris section was controlled 
by the words ' claimable by a committee under this Act ” and that it was not any 
sum tlrat could be described as rent or fee which could be recovered vmder summary 
provisions of that section. According to that High Court only a sum that was 
claimable by the Committee vmder the express provisions of tlrat Act would be 
recovered by resort to summary procedure provided by that section. In Banarsi Das's 
case^, it was similarly held that the expression “ recoverable by the Cantonment 
Authority under the Act ” did not include money due under an ordinary contract 
between tire Cantonment Authority and others and that section 259 of the Act applied 
only to such monies as were recoverable by that authority vmder express provisions of 
tire Act. It is this last decision which was relied upon by the High Court and it 
pointed out that though the w'ord rent did not occur in section 259 of the Act as 
it stood when Banarsi Das’s case\ was decided the introduction of that word had 
not altered the position in so far as recovery of rent in concerned. 

Section 259 of the Act as it now stands runs thus ; 

“ Nouvitbstanding anything elsewhere contained in this Act, arrears of any tax, rent on Ian d 
and buildings and any other money recoverable by a Board or a Military Estates Officer under 
this Act or the Rules made thereunder may be recovered together with the cost of recovery' either 
by a suit or on application to a Magistrate having jurisdiction in the cantonment or in any place 
where the person from whom such tax, rent or money is recoverable may for the time being be 
residing, by the distress and sale of any movable property of, or standing timber or growing crop 
belonging to such person which is within the limits of such Magistrate’s jurisdiction, and shall, if 
payable by the owner of any property as such, be a charge on the property until paid for. ” 

Then there is a proviso which need not be quoted. The aforesaid section deals vvith 
“ Method of recovery ”. It sets out two methods : one is institution of a suit and 
the other vs making of an application to a Magistrate. Therefore, where rent of 
land or building under the management of the Cantonment Authority falls to be 
recovered resort could be had either to a suit or to summary proceedings as provided 
in the section. But if the expression “ rent ” is confined to money due vmder some 
express provision of the Act it will lead to a curious result. Thus in respect of rent 
of land or buildings under the management of the Board neither remedy would be 
available — ^though the claim for the rent is ultimately traceable to those provisions 
of the Act and tlve Rules which empower the Board to let out the land or buildings — 
upon the ground that it cannot be said to be claimable or recoverable under any 
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express provision of the Act. Surely the Legislature could never have meant that 
even a suit for recovery of rent would be maintainable at the instance of the Board 
only if it was for the purpose of recovery of rent from a tenant who was liable under 
an express provision of the Act or the Rules to pay reiit to the Board. Under sections 
116 and 1 16-A of the Act, read along with Cantonment Land Administration Rules, 
1937, the Cantonment Board is entrusted with certain duties and is empowered to 
<io certain acts in relation to the Cantonment property under its management. It 
is the duty of the Board, among other tilings, to maintain and develop tlie propert)' 
vested in or entrusted to its management. Section 116-A provides as follows; 

“ A Board may, subject to any conditions imposed by the Central Government, manage an> 
property entrusted to its management by the Central Government on such terms as to the sharing 
of rents and profits accruing from such property as may be determined by Rules made underset ion 
280 .” ' ' 

The Cantonment Land Administration 'Rules, 1937, contain detailed provisions as to 
the leasing of land, standardisation of rents, disposal of land by a private agreement, 
execution of leases etc Powers are tlius conferred upon the Board to let out pro- 
perty vested in it or which is under its management. It would follow from this tlia 
where in exercise of these powers the Board has let out any land or buildings it 
has the right as well as the duty to collect the rent from the tenant. Therefore, though 
strictly speaking, the rent due from the tenant cannot be said to be payable upder 
any express provision of the Act the tenant’s liability to pay and the Board s right 
to recover it is ultimately traceable to the Act inasmuch as this liability has arisen b) 
reason of the exercise of a power exercised or performance of a duty by the Board 
under express provision of tlie Act and the Rules. Surely the Board cannot be de- 
prived of the right to recover the rmit or be absolved from the duty to recover it 
by resort to the normal remedy of a suit Yet upon the interpretation placed upoh 
section 259 of the Act by the Lahore High Court and by the Court below a 
well as a proceeding before a Magistrate have to be placed on the same footing. Thh 
will lead to an impossible position and it cannot for one moment be thought that this 
is what the Legislature had in tended. What the expression “ recoverable by a Board 
or the Military Estates Officer under this Act or the Rules made thereunder ” mean; 
is what the Act or the Rules permit the Board to recover or what the Act or thf 
Rules permit the Military Estates Officer to recover. To put it in another way thi 
words “recoverable by” and “under this Act or the Rules made thereunder’ 
are meant to govern “ a Board ” or “'a Military Estates Officer”. . It was necessar 
to make this provision because certain duties are imposed and poivers confcired oi 
the Board and certain other duties imposed and powers conferred upon the Military 
Estates Officer and the section makes it clear that the power to recover money i 
exercisable by such of these two authorities as performs the duty or exercises th( 
powers by reason of which the liability of another to pay the tax, rent or any other 
money arises. 

- In support of the view tvhich I have expressed I may refer to a decision of tli 
Court of Appeal in Tideway Investment and Properly Holdings Ltd. v. Wcllwood^ 
There one of the questions which had to be considered related to awarding cos 
to the successful plamtifTs who were the landlords of the defendants. The suit wa 
brought in the High Court and the plaintiffs contended that since the defendant 
have committed a breach of the provisions of the lease they had forfeited it and 
therefore, were entitled to possession on forfeiture as also to damages for breach o 
the Contract Acts and Harman, J., who heard the case held that the lease having 
already expired tliere could be no forfeiture and the tenant who ivas holding over 
became a statutory tenant entitled to the protection of the Rent Acts. Evershed, 
M. R., however, said that die tenant became a trespasser or a statutory tenant and 
that the breach of the covenant was a continuing one. Therefore, he said, it was 
plain that all die claims arising out of the breach of the covenant and consisting 
primarily of a claim for possession must be regarded as arising out of or under the 
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Rent Restriction Act, 1920. Harman, J., also held that the claim must be regarded 
as claims tinder the Rent Act and section 17 (2) precluded him from awarding cost 
to tlie successful plaintiffs. Section 1 7 (2) reads thus : 

“ A County Court shall have junsdvcliou to dial With anv claim or other proceedings arising 
out of this .Act or any of the provisions thereof, notwithstanding that by reason of the amount of 
claim or othenvisc the case would not but for this provision be within the jurisdiction of a County 
Court, and. if a person t.akes proceedings under this Act m the High Court which lie could have taken 
in the County Court, he shall not be entitled to recover any costs ” 

The Master of the Rolls, \suth whom the other Lords Justice agreed, took the same 
Hew as Harman, J. It may be mentioned that tlie suit was not instituted under 
any specific provision of the Rent Acts and the claims for possession was based on 
the breach of a covenant in tlie lease which the Court of Appeal ti'eated as a conti- 
nuing one and yet %\'as treated as one under the Rent Restiuction Act, 1922 because 
of tlie defence I'nised. Tiiis case thus illustrates that an expression such as the one 
found in section 259 of tlie Act milst be construed liberally and not narrowly^ In 
Stroud’s Judicial Dictionary, Volume I, an Australian case, Winslonev. Wurltfzer 
Automaric Phonograph Co. of Australia Private Ltd.^ on which'I could not lay my hands 
is cited. There it was lield ‘ that authorise’ should be read in its ordinary sense of 
sjmetion, approve or countenance. I do not think that there is any substantial 
difference between “ auUiorised by tlie Act ” and “ under the Act.” 

It would, tlierefore, benotrightto construe tlie section in tlie way itivas construed 
by the Court below. On the otlier hand it must be held that where tlie liability 
to pay money arises against a person by reason of something done by the Board or 
the Military Estates Officer in e.\ercise of a poiver or the performance of a duty 
^der Ae Act that liability can be enforced by the authority concerned eidier by 
instituting the suit or by making an application to a Magistrate. 

Further, if the word * rent ’ in section 259 of the Act were to be given a restricted 
meaning that ivord itself ivould be rendered otiose because tliere is no provision 
whatsoever in die Act ivhicli'e-xpressly makes rent claimable or recoverable by eidier 
dvo authorities specified dicreon. Our attention ivas drawn to secdon 257. 
(1) which without its proidso reads dius : 

“ If any such notice as Is referred to in section 256 has been given to any person in respect of 
property of is Inch he is the ossmcr, the Board may require any occupier of such property or of any 
part thereof to pay' to it, instead of to the ossmer, any rent payable by* him in respect of such pro- 
perty, as it falls due, up to the amount recoverable from the oss'ner under section 256 : ” 

It cannot, however, be said that what the Legislature had in contemplation when 
It amended section 259 by adding die word “rent ” tiierein was “rent ” to wliicli 
reference is made in section 257 (1). Section 257 is complementary to section 256. 
\NTiat section 256 provides is as follows : 

“ In the event of non-compliance svith the terms of any notice, order or requisition issued to any 
person under this Act, or.auyRuleorBye-hawmade thereunder, requiring such person to execute any 
work or to do .any act, it shall be Lawful for the Board, whether ornot thepereon in default is liable 
to punishment for such default or has been prosecuted or sentenced to any punishment therefor, after 
gi' mg notice in WTiting to such person, to takcsuch action or such steps as m.ay be necessary for the 
completion of the act or work required to bedoneorexecuted by him, and all the expenses incurred 
On such account shall be recoverable by the Board. ” 

Therefore, what the Board has die power to recover from die person is the expense 
which it has incurred. One of the modes is to proceed against the occupier of any 
property belonging to die owner thereof and require that occupier to pay to the 
Board instead of to die owner die rent paj'able by him to the owner. IVhat the 
Board thus recovers from the person cannot obviously be regarded as rent in so far 
as die^ Board is concerned. For, die Board is not the landlord of the occupier and 
what it recovers from bim is not something which was due do the Board as rent 
from him. ‘Rent’ as commonly imderstood and as defined in Jowitt's ‘Dictionary 
of English Law’, is a sum of money payable periodically by a tenant to a landlord 
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as compensation for occupation of a building or land belonging to the lantilord. 
It cannot thus include money payable by one person to another when they do not 
stand in the relationship of tenant and landlord. It is the Dictionary meaning wnicn 
has to be given to the word ' rent ’ section in 259. Giving it this meaning 
be clear that ^vhat is referred to in section 275 (I) as rent was not intended to be 
included in that expression in section 259. 

Apart from section 257 no other provision has come to our notice which can 
support the view of the High Court as to the interpretation of section 259. 
be mentioned that before the year 1940 there was rule 42 in the Cantonment Land 
Administration Rules, 1937, which expressly authorised the Board to recover a 1 
arrears of rent and “ other payments ” under, the Rules by resorting to section 2a 
of the Act. But that rule was repealed in 1940. It was represented to us by Mr. 
Gopal Smgh that this was repealed because in view of the wide language o 
section 259 there was no need felt for the retention of the rule. Whatever that may 
be, the position is, if I may repeat, that if the word rent is given a restricated meaning 
as has been done by the High Court, that word would become purposeless, tin 
the other hand if the expression is interpreted in the way suggested here it will sene 
a purpose for which it was intended. 

For these reasons I am of the view that the appeal should be allowed. 

Order of the Court ; — In accordance witli the opinion of the majority tlie 
appeal is dismissed, 

V.K. A/)J>eal dismissed- 
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Present : — K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

Kesoram Industries & Cotton Mills, Ltd. .. AppeUant* 

V, 

Commissioner of Wealth-tax (Central), Calcutta . . Respondent, 

Wcahh-tax Act {XXyil of 1957), sections 2 (ro), 7 (1),2 — Wealth-tax — Global oaluation method — Assets 
written up by assesses in balance-sheet — Xo evidence of over-valuation — Assessment based on balance-sheet fipures 
— Whether incorrect. 

Income-tax Act (XI of 1922), sections 3, 07-B— Income-tax— Liability — When arises — Dale of assess, 
ment or of previous y earl — Scheme of Income-tax Act and Finance Act. 

A company re-valued its fixed assets m its balance-sheet as on 3 1st March, 1950,and the same was 
adoptcdmsub.equent balance-sheets,lessdeprcciationcalculatcdon the original cost. In the balance- 
sheet as on 31st March, 1957, was exlubited, among other things, thefixed assets as re-valucd, as well 
as the amount proposed by the Board of Directorstobe distributed as dividends and a proMsion for 
income-tax for the accounting year. In the wealth-t.xx assessment for the relevant assessment year 
1957-50, the company claimed that the balance-sheet value of the fixed assets should not be taken as 
their value for purposes of assessment, that deduction must be givcnfor proposed dividends and provi- 
sion for taxation as “ debts owed ” on the valuation date. These claims were rejected. On Reference, 
the High Court upheld the views of the Department. On appeal to the Supreme Court, 

HfW, by majority (Subba Rao andSi/.-rt,JJ ). — The OfHccris justified in taking the figures disclosed 
in the balance-sheet of the .assessec as the valuation of its assets. 

Under section 2 1 1 of the Companies Act every balance-sheet of a Company must give a true and 
fair view of the state of its affairs at the end of the financial year. It was open to the Officer to accept 
the figure disclosedin the balance-sheet as thcv’aluc of the assetsas on the valuation date, in the absence 
of any attempt on the part of the .assessec toshowthat such figure was inflated for acceptable re.ascms. 
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, Held further that a proposal by the Board of Directors to distribute an amoxmt as dividends to the 
shareholders and incorporated as a report to the balancc-shectas required under section2I7of the 
Companies Act, is only a recommend ation. Till the company in its general body meeting accepts 
the recommendation and declares a dividend, the sum proposed to be distributed as dividend as 
made by the directors on the valuation date, would not be debts owed within the meaning ofsection 2 
(») of the ^Vealth-tax .\ct, and cannot be deducted in the computation ofthc net wealth. 

Also held that, the liability to pay income-tax is a debt within the meaning ofsection 2 (m) ofthc 
Wealth-tax .\ct and it arises on the v.aluation date during the accounting year. It is a present liability 
h ough it becomes payable after it is quantified in accordance with ascertainable data furnished by 
the Finance Act. Tncrc is a perfect debt at any rate on the last day of the accounting year and not a 
coatigent liability. If the Finance Act is passed, it is the rate fixed by that .Act if the Finance Act is not 
passed yetjit is the rate proposed in thcFinanccBillpending before Parliamcntortherate inforcein 
tlic preceding year, whichever is more favourable to the asscsscc. 

The meaning of the expression d ;bt ” may take colour from the provisions of concerned Act, 
It may have different shades of meaning. But the following definition is unanimously accepted. " A 
debt is a sum of money which is now payable or will become pay.ablc in future by reason of a persent 
obligation ; debitum in prassenti, solvendum in futaro". A liability depending upon a contigency is not 
a debt in prassenti or in future till the contingency happened. But if there is a debt the fact the amount 
is to be ascertained does not make it any the less a debt if the liability is certain and what remains 
is only the quantification of the amount. 

A debt owed within the meaning ofsection 2 (m) of the Wealth-tax Act can be defined as liability 
to pay in prassetUi or in future an ascctallxile sum of meoncy. 

Per Shah, J (dissenting). — ^Liability to be taxed is declared by the Income-t.ax Act, but the 
liability does not give rise to present obligation to pay a sum of money until the Finance Act becomes 
operative. Section 67-B ofthc Income-tax Act docs not convert what is .an inchoate liability on the 
valuation date j.e. , on the last day ofthc previous year, into a complete or effective! lability to pay tax. 
The provisions of the Statute cannot be ignored on what arc called “business considerations” and 
existence of a liability to pay a debt which has not inlaw arisen c.annot be .assumed. The amount 
providedfor taxes is not deductible. 

N either claase (a) nor clause (6) of section 7 (c) of the Wealt!i-tax .Act is directed towards the 
determination of the net we.aUh and it would be impossible to hold that the Legislature intended 
thatthenetwealthfor thepurpaseof thecharge to tax under section 3 should bo the net value of 
the assets as determined under sub-section (2) of section 7 of the Act. 

Appeal from the Judgment and Order, dated the 14th May, 1962 of the 
■Calcutta High Court in Wealth-tax Reference No. 1/8 of 1960. 

N.A, Palkhivala, and S,T. Desai, Senior Advocates (R.K. Chaudhury, S. Murthy 
and B. P. Maheshwari, Advocates, with them), for Appellant. 

A. V. Viswamtha Sastri, Senior Advocate {N. D. Karkhanis, R. N. Sachthey, 
'»■ R. G. K. Achar, and R. H, Dhebar, Advocates with him), for Respondent. 

The Court delivered the following Judgments. — 

Stibba Rao, J. (for himself and Sikri, J .) — ^Kesoram Industries and 
Ooiton Mills Limited, the appellant herein, is a company incorporated under 
the Indian Companies Act. Its subscribed capital at the end of the relevant 
accounting year ending 31st March, 1957, was Rs. 2,29,99,125. The original 
Cost of the said assets was Rs. 2,30,32,833. During the year ended "Sist 
March, 1950, the company made a re-valuation of its assets and added an 
amount of Rs. 1,45,87,000 to the costs of tlie said fixed assets. After certain 
adjustmentSjthe value of the fixed assets w'as fixed at Rs. 2,60,52,357. The said 
feed assets of the assesseewere shown in the balance-sheets issued by the assessee 
from time to time at the added value less depreciation calculated on the original 
cost. ^ In the balance-sheet of the relevant accounting year also the said amount was 
■Shown as the value of the fixed assets. In the profit and loss account for the said 
year a sum of Rs. 15,29,855 was shown as the amount of dividend proposed to be 
distributed for that year. The said amount was declared as dividend at the General 
Body Meeting of the assessee held on 27th November, 1957. The said balance- 
S c J — 40 
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sheet as on 3 1st March. 1957, also showed a provision for taxation amounting to 
Rs. 1.03,69,009 and as against the said amount a sum of Rs. 84,76,690 was shown as 
the taxes paid during the said accounting year. 

In computing the net wealth for the purposes of Wealth-tax Act, 1 957. the Wealth- 
tax OflScer accepted the said valuation of the fixed assets under section 7 (2) of 
the said Act, rejecting the plea of the assessee that each item of the assets should 
be valued at the market rate under section 7 (1) thereof. He also disallowed 
the claim of the assessee in respect of the proposed dividend and estimated 
income-tax and super-tax on the ground that the said items were not debts 
on the valuation date, /.e., 31st March, 1957. within the meaning of section 
2 (/«) of the Wealth-tax Act. On appeal, the said order w'as confirmed by the 
Appellate Assistant Commissioner except to the extent of outstanding demand of 
income-tax for Rs. 30,305. On further appeals, the Income-tax Appelfate Tribunal. 
Calcutta Bench ‘ A ' not onW disallowed the claim of the assessee but also allowed 
the appeal of the Department in regard to Rs. 30.305 subject to certain direction 
given by it. At the instance of the assessee, the following three questions wer& 
referred to the High Court under section 27 of the Wealth-tax Act: 

“(1) Whether, on the facts and in the circumstances of the case, the Wealth-tax Officer was 
justified in taking the v alue of the assets of the assessee as shown in the balance-sheet on the rele\-ant 
valuation date? 

(2) Whether, on the facts and in the circumstance of the case, jn computing the net wealth of 
the assessee the amount of proposed dmdend was deductible from its total assets? 

(3) Wffiether, on the facts and in the circumstances of the case, in computing the net w eallh of 
the assessee, tlie amount of the provision for payment of income-tax and super-lax in respect of the 
year of account was a debt ow'^ within the meaning of section 2 (n?) of the Wealth-tax Act, 1957, 
and as such deductible in computing the net wealth of the assessee?” 

The High Court answ'ered the three questions against the assessee. Hence the 
present appeal. 

Mr.Palkhivala. learned Counsel for the assessee, raised before us the same argu- 
ments as he had unsuccessfully pressed before the High Court. Wc shall take each 
of them seriatiwn for our consideration. 

The first question is wliether the High Court was right in agreeing w ith the Tri- 
brmal that the assessee’s re-valuation of the assets should be accepted for the purposes 
of the Wealth-tax Act. Section 7 of the Wealtli-tax Act lav-s down how the value of 
assets is to be ascertained for the purposes of the said Act. It reads : — 

"(l)The \alue of any assets, other than cash.for the purposes oflhis Act, shall be estimated 
to be the price which, in the opinion of the Wealth-tax Officer it would fetch if sold inthcopen 
market on the valuation date. v - 

(2) Notwithstanding anjiliing contained in sub-section (I) — 

(c) where the assessee is cariying on a business for which accounts are maintained bv him 

regularly the Wealth-lax Officer ma> , instead of determining separately the value of each asset held 
by the assessee in such business, determine the net value of the assets of the business as a whole havinc 
regard to the balance-sheet of such business as on the valuation date and making such adjustments 
therein as the circumstances of the case may require.” 

Under this section in the case of an assessee carrying on business the Wcalth- 
tax Officer may determine the net v alue of the assets of the business as a w hole haviuc 
regard to the balance-sheet of the business as on the valuation date. The balance- 
sheet as indicated earlier, as on 31st March, 1957, showed the appreciated v.alue on 
re-valuation of the assets at Rs. 2,60,52,357. As the value of the assets had inWased, 
a corresponding balancing figure. u>., Rs. 1,45,87,000 was introduced in capital 
reserve surplus : that figure represented the increase in the value of the assets. It 
was argued that the revaluation was done for other purposes, that it did not represeni 
the real value of the assets and that that fact was also reflected by the said amomt 
representing the difference beingshown as a capital surplus. Apart from the arsunicnt 
raised, there is nothing on the record to disclose why the said figure did not represent 
the correct value of the assets. We do not also see how the fact that the .said 
increase was shown as capital surplus would detract from the correctness of the valua- 
tion, for the corresponding balancing figure had to be introduced in the balance- 
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sheet. Under section 211 of the Companies Act, 1956, eve^ balance-sheet of a 
company must give a true and fair view of the state of its affairs as at the end of the- 
financial year. When the assessce himself has shown the net value of the assets at 
a figure, the Wealth-tax OSicer, in our view, rightly accepted it. as no one could 
know better the value of the assets than the assessce himself. It was open to the- 
assessee to convince the authorities that the said figure was inflated for acceptable 
reasons ; but it did not make any such attempt. It was also open to the 
Wealth-tax Officer to reject the figure given by the assessee and to substitute in its 
place another figure, if he was, for sufficient reasons, satisfied that the figure given 
by the assessee was wrong. But he did not find any such reasons to do so. "V^en 
he accepted the figure shown by the assessee himself, he did the right thing and 
there is nothing to complain about. The High Court was right in answering the- 
first question in the affirmative. 

The second question does not call for a detailed scrutiny. Under section 2 (»j)' 
of the Wealth-tax Act, “ net wealth ” means the amount by which the aggregate value 
Computed in accordance widi the provisions of the said Act of all the assets of the 
assessee on the valuation date is in excess of the aggregate value of all the debts owed 
by the assessee on the said date. The Directors of the assessee-company showed in 
the profit and loss account a sum of Rs. 15,29,855 as the amount of dividend pro- 
posed to be distributed for the year ending 31st March. 1957 ; but the said dividend 
was declared by the company at its General Body Meeting only on 31st March, 
1957. The question is whether the amount set apart as dividend by the Directors 
was a debt owed by the company on the valuation date. 

The Directors cannot distribute dividends but they can only leconnncnd to the 
General Body of the Company the quantum of dividend to be distributed. Under 
section 217 of the Indian Companies Act, there shall be attached to every balance- 
sheet laid before a company in general meeting a report by its board of directors 
with respect to, inter alia, the amount, if any. which it recommends to be paid by way 
of dividend. Till the company in its general body meeting accepts the recommeda- 
tion and declares the dividend, the report of the directors in that legard is only a 
recommendation which may be withdrawn or modified, as the case may be. As 
on the valuation date nothing further happened than a mere recommendation by the 
directors as to the amount that might be distributed as dividend, it is not possible 
to hold that there was any debt owed by the assessee to the shareholders on the 
valuation date. The High Court rightly answered the second question in the negative. 

The third question raised a serious controversy between the parties. On this 
question the High Court held that although the assessee was liable to pay income-tax 
on the valuation date, the actual amount of the liability was not ascertained until 
some time after the passing of the Finance Act and determination made by the 
Income-tax authorities and, therefore, no debt was owed by the assessee on the 
valuation date. In that view, it answered the third question in the negative. 

A few facts relevant to this question may be recapitulated. Under the Wealth- 
tax Act, 1957, the Wealth-tax Officer valued the net wealth of the assessee as on 
31st March, 1957, which was the valuation date as defined under the said Act. The 
Finance Act came into force on 1st April, 1957. The question is whether the 
liability to pay income-tax and super-tax became a debt owed by the assessee on 
31st March, 1957, or on 1st April, 1957 ; if it was a debt on the latter date, it could 
not be deducted from the gross assets of the assessee to arrive at the net wealth, if 
it was on the former date, it could be. Mr. Palkhivala argued that the liability to 
pay tax arose by virtue of the charging section i.e.. section 3 of the Income-tax 
Act, and that it aiose not later than the close of the previous year though the quanti- 
fication of the amount payable was postponed till the Finance Act vas passed and 
that, therefore, it being a liability in praesenti existing on the valuation dale, it was a 
debt owed by the assessee on the said date. Mr. A. V. Viswanatha Sastri. learned 
Counsel for the Revenue, argued that the expression ‘‘debt owed” meant an obligation 
to pay an ascertained amount, that the said obligation to pay income-tax arose only 
on the passing of the Finance Act and that, therefore, on the valuation date no’ 
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•debt was owed by the assessee to the Department within the meaning of section 
2 (m) of the Wealth-tax Act, 

At the outset it will be convenient to gather the material provisions of the 
relevant Acts at one place. They read : — 

Wealth-tax Act, 1957. 

^'Section 2 (in) ; — ‘net wealth’ means the amount by which the aggregate value computed in 
accordance with the provisions of this Act of all the assets, wherever located, belongingto the assessee 
on the valuation date, including assets required to be included m his net wealth as on that date 
under this Act, is in excess of the aggregate value of all the debts owed by the assessee on the ^alua- 
tion date 

Section 3 : — Subject to the other provisions contained in this Act there shall be charged for 
■every financial year commencing on and from the first day of April, 1957, a lax (hereinafter referred 
to as wealth-tax) in respect of the net wealth on the corresponding valuation date of every individual, 
Hmdu undivided family and company at the rate or rates specified in the schedule. 

Section 2 (g) : — valuation date ’ in relation to any year for which an assessment has to be 
made under this Act, is the last day of the previous year as defined in clause(ll) of the section 2 of 
Ihe Income-tax Act if an assessment were to be made imder that Act for that year ’’ 

Incosie-tax Act, 1922. 

“ Section 2 (11) ‘ previous year ’ means — 

(i) in respect of any separate source of income, profits and gains — 

(a) the twelve months ending on the 31st day of March next preceding the year for which 
the assessment is to be made, or, if the accounts of the assessee have been made up to a date within 
the said twelve months in respect of a year ending on any date other than the said 3 1 st day of March, 
then, at the option of the assessee, the year ending on the date to which his accounts have been so 
made up. 

Section 3. — ^Where any Central Act enacts that income-tax shall be charged for any year at any 
rate or rates, tax at that rate or those rates shall be charged for that year in accordance with, and 
subject to the provisions of this Act in respect of the total income of the previous year of every 
individual, Hindu undivided family, company and local authority, and of every firm and other 
.association of persons or the partners of the firm or the members of the association individually. 

Section 55 — ^In addition to the income-tax charged for any year, there shall be charged, levied 
nnd paid for that year in respect of the total income of the previous year of any individual, Hindu 
undivided family, company, local authority, unregistered firm or other association of persons, not 
being a registered firm or the partners of the firm or members of the association individually, an 
additional duty of income-tax (in the Act referred to as super-tax) at the rate or rates laid down for 
that year by a Central Act. 

Section 67-B. — If on the 1st day of April in any year provision has not yet been made by a Central 
Act for the charging of income-tax for that year, this Act shall nevertheless have effect until such 
provision is so made as if the provision in force in the preceding year or the provisions proposed 
in the Bill then before Parliament, whichever is more favourable to the assessee were actuallv 
in force ” 

The Finance (No. 2) Act, 1957 (XXVI op 1957). 

It received the assent of the President on 11th September, 1957. 

Section 2 — (1) Subject to the provisions of sub-sections (2), (3), (4) and (5) for the year bcnin- 
ning on the 1st day of April, 1957, — 

(a) income-tax shall be charged at the rate specified in Part I of the First Schedule, and in 
the cases to which Paragraphs A, B and C of that Part apply, shall be increased by a surcharge for 
purposes of the Union and a special surcharge on unearned income calculated in either case in 
the manner provided therein ; and 

(b) super-tax shall, for the purposes of section 55 of the Indian Income-tax Act, 1922 (XI o* 

1922) (hereinafter referred to .us the Income-tax Act) be charged at the rates specified in Part 1! 
-of the First Schedule 

A gist of the said provisions, excluding the controversial points, relevant to llic 
assessment under scrutiny may be given thus : Under section 3 of the Wcalth-la.v 
Act, the net wealth of the assessee was assessable as on the valuation date, i.e., 31st 
March, 1957,at the rate or rates specified in the Schedule to the said Act ‘‘Netvvealtb" 
is the amount by which the aggregate value of the assets of the assessee as on the 
said date is in c.xccss of the aggregate value of the debts owed by it on the said date. 
Under section 3 of the Income-tax Act, the assessee was liable to pay incomc-tav 
and super-tax on its income ascertained during the accounting year ending with 
31st March, 1957, at the rates prescribed under the Finance Bill or the previous 
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Finance Act whichever was less, as the Finance Act of 1957 was passed only in 
September, 1957. On those facts, the question is whether the liability of the assessee 
to pay income-tax and super-tax arose on the valuation date, i.c, 31st March, 1957, 
the last day of the accounting year, or subsequently during the assessment year, i.e, 
during the period 1st April, 1957 to 31st March, 1958. 

Looking at the problem from the standpoint of a businessman or looking at the 
question from a common sense view, one will reasonably hold that the net wealth of 
an assessee during the accounting year is the income earned by him minus the tax 
payable, by him in respect of that income. If a person earns Rs. 1,00,000 during the 
accounting year and has to pay Rs. 60,000 as tax in respect of that income, it will be 
incongruous to suggest that his wealth at the end of that year is Rs, 1,00,000. A 
reasonable man will say that his income is only Rs. 40,000 which represents his 
wealth at the end of the year. But it is said that what is just is not always legal. This 
Court has, on more than one occasion, emphasised the fact that the real income of 
an assessee has to be ascertained on commercial principles subject to the provisions 
of the Income-tax Act. Is there any provision in the Wealth-tax Act which compels 
Us to come to a conclusion which is unjust on the face of it ? 

The problem presented can satisfactorily be solved by answering two questions 
namely: (1) What does the expression “ debt owed ” mean ? and (2) W'hen docs the 
liability to pay income-tax and super-tax under the Income-tax Act become a debt 
owed within the meaning of that expression? 

If we ascertain the meaning of the word ‘‘ debt the expression ‘‘owed ” does 
not cause any difficulty. The verb “ owe ” means “ to be under an obligation to 
pay.” It does not really add to the meaning of the word ‘‘ debt”. What does the word' 
“ debt” mean ? A simple but a clear definition of the word is found in JVebb v. 
Stenton\ wherein Lindley, L.J., said ; 

“ a debt is a sum of money which is now payable or will become payable in' 

the future by reason of a present obligation, debitwn tn piacsenti, sohendum in futmo." 

This view was accepted by the other Lord Justices. The Court of Appeal in 
O’ Discoll V. Manchester Insurance Committee^ considered the word ‘‘ debt” in 
the context of feespayablebyNationallnsuranceCommitteetothepanel doctor. The 
Insurance Committee entered into agreements with the panel doctors of their dis- 
trict by which ihe_ whole amounts" received by the committee from the National’ 
Insurance Commissioners were to be pooled and distributed among the panel doctors 
in accordance with a scale of fees. The Court held that where a panel doctor had 
done work under his agreement with the Insurance Committee, and the committee- 
had received funds in respect of medical benefit from the National Insurance Com- 
missioners, there was a debt owing or accruing from the Insurance Committee to- 
the panel doctor which might be attached, though the exact share payable to him 
was not yet ascertained. It was ar^ed there that there could not be debt until the 
amount had been ascertained and in support of that contention cases relating to 
unliquidated damages were cited. Distinguishing those cases on the ground that 
there was no debt until the verdict of the jury was pronounced assessing th& 
damages and judgment was given, Swinfen Eady, L. J., observed 

“ here there is a debt, uncertain in amount, which will become certain when the accounts are 
finally dealt with by the Insurance Committee. Therefore, there was a ‘ debt ’ at the material date 
though It was not presently payable and the amount was not ascertained.” 

Philliinore, L. J.. dealing with the argument based on the fact that the sums were 
not ascertained at the time they were sought to be attached, observed : 

" No doubt these debts were not presently payable, and the amounts were not, on 9th April, 
1914, ascertained in the sense that no one could say what the result of the calculations would be 
but it was certain on that date that a payment would become due from the committee to the doctors 
out of the balance of the moneys in the hands of the committee for 1913 ”, 

So also Bankes, L. J., observed : 

“ Dr. Sweeny fulfilled that condition, and a debt-arose, -though -the amount ot it was not' 
ascertained on 9th April, 1914, and was not then payable.’*- 


1. (1883) L.R. 11 Q.B.D. 518, 527. 


2. L.R.(1915) 3K.BD. 499, 512, 515, 511.. 
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This judgment in substance ruled that a present liability to pay an amount in 
future, though it was not ascertained but was ascertainable, was a debt liable to 
attachment. 

The word “ debt ” was again considered in Inland Revenue Commissioners v. 
JBagnall Ltdd, in connection with the excess profits tax. There, the Board of Inland 
Revenue accepted an offer of £10,000 made by the respondent-company’s accountants 
in settlement of their earlier liability. That offer was accepted only on 
-22nd September, 1937. The company contended that the sum was a debt due from 
the respondent to the Inland Revenue as from 1st January, 1935. As the offer was 
not accepted, it was held that the sum was not a debt. It was argued that even if 
there was a liability on 1st January, 1935, that liability did .not become a debt 
Avithin the meaning of the Finance (No. 2) Act, 1939. Adverting to that argument. 
Macnaghten, J., observed : — 

“ It is true that the w ord ‘ debt ’ may, m certain connections, be used so as to cover a mere 
liability, but I think that in this Act it is used m the proper sense of an ascertained sum and that 
•the contention of the Attorney-General is well founded.” 

This decision, while holding that in the context of the Finance Act of 1939 
there was no debt until the liability was quantified, conceded that the expression 
" debr ” was wide enough to take in a liability ; it also did not define the scope 
of the expression ‘‘ ascertained ” that is to say whether the said expression would take 
•in amounts ascertainable. 

The King’s Bench Division in Seabrook Estate Co., Ltd. v. Ford-, held that 
money in the hands of a Receiver for debenture-holders was not a debt owing or 
accruing and, therefore, was not liable to attachment. But Hallett, J., accepted the 
following proposition laid down by Rowlatt, J., in O'Driscoll v. Manchester 
Insurance Committee.^ 


“ where a debt is established tn praesenti, it is not sufficient objection to say that 

the exact amount of the debt will be the subject of a calculation which has not yet been made 
.and, it may be, cannot yet be made.” 

This question fell to be decided again in Dawson v. Preston {Law Society, Gar- 
nishee) *. The question there was whether sum representing damages paid to legal aid 
fund could be attachedby a creditor of a legally aided plaintiff. At thetirae when the 
garnishee order was sought to be issued, a part of the decree amount was with the 
Law Society, subject to any charge conferred on the Law Society to cover the pres- 
cribed deductions which remained to be quantified, e.g., deduction for the taxed 
costs of the action. The Court held that there was an existing debt although the 
payment of the debt was deferred pending the ascertainment of the amount of the 
charge in favour of the Law Society, Ormerod, J., observed ; — 


. “ that IS merely a question of ascertaining the debt which has to be paid over to th"; 

assisted person and does not prevent that debt from being an existing debt .\t the material date.’ 

This decision also recognised that, if there was a liability m praesenti the fact 
that the amount was to be ascertained did not make it any the less a debt. 


laDimlop & Ranken Ltd.v. Hendall Steel Structiues Ltd. {Pitchers Ltd., Garnishees)^ 
■It w^ held that the issuing of the architect’s certificate was just as much a necessity 
for investing a cause of action in sub-contiacrorsasit was in the main contracis,and 
the judgment-debtors had no right to be paid, and therefore, there was no debt, 
until the architect had certified the amount to be paid for the work ordered by the 
garnishees. On that reasoning it was held that no garnishee order should have been 
made. Strong reliance was placed on this decision in support of the contention of 
the Revenue that there could not be a debt if the ascertainment of the debt depended 
upon a certificate to be issued by a third party. But a perusal of the judgment 
shows that in such contracts a certificate by the aichiiect was a condition for imposing 
a liability and that, therefore, till such a condition was complied with there could 


1. 11944) 1 All E.R. 204, 206. 

2. (1949) 2 All E R. 94, 96 

3. (1915) 3 K.B.D 499, 512. 515, 517. 


4 (1955) 3 All ER. 314. 318, 
5. (1957) 1 AV.L.R. 1102, 1104. 
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not be any debt. Tlxis decision does not tlirow any light on the question that now 
arises before us. Tiie principle of the matter is well put in tlie Annual Practice. 1950, 
at p. 808, thus : — 

'■ but the distmcuon must be borne in mind between the ciisc where there is an existing 

debt, payment whereof is deferred, and a case where both the debt and its payment rest in the 
future. In the former case there is an attachable debt, in the latter case there is not. If for 
instance, a sum of money is payable on tlic happening of a contingency, there is no debt owing or 
accruing. But the mere fact that the amount is not ascertained does not show phat there is no 
debt.” 

In our view this is a full aud accurate statement of law on the subject and the 
said statement is supported by English decisions we have discussed earlier. 

We shall now notice some of the decisions of the Indian Courts on this aspect. 

A special Bench of the Madras High Court in Sobjtt Sahib v. Noordin Sahib^, 
held that a claim for unliquidated sum of money was not a debt within the meaning 
of the Succession Certificate Act, 1889, section 4 (1) (a). The claim was to have an 
account taken of the partnership business that was carried on between the deceased 
and otheis and to have the share of the deceased paid ot'er to him as the representa- 
tive of the deceased. Shephard. Officiating Chief Justice said : — 

. “ It is quite clear that this is not a debt, for there was at the time of the death no present obli- 
gation to pay a liquidated sura of money. The claim is one about which there tis no certainty , 
it may turn out that there is nothing due to the plaintiff.” 

Subramania Ayyar, J., did not consider that claim as a debt for the reason 
that the liability arising from the obligation of a partner to account to the oth^t 
partners could not be held to be a debt in the accepted ordinary legal sense of the 
term for the obvious reason that the liability tvas not in respect of a liquidateo 
sum. An obligation to account docs not give rise to a debt, for the hability ^ pay 
will arise only after the accounts were taken and the liability was ascertameo. in 
the context of the Succession Certificate Act, such an obligation was rightly held 
not to be a debt. 

The decision of a Full Bench of the Calcutta High Court in Banchharam 
Majumdar v. Adyanath Bhattacharjee^ throws considerable liglit on the connotation 
of the word ‘ debt Jenkins, C.J., defined that word thus 

^ “ 1 take It to be well established that a debt is a sum of money winch is now 

payable or will become payable in future by reason of a present obligation. 

Mookerjee, J., quoted the following passage with approval from the Judg- 
ntent of the Supreme Court of California in People v. Argnello ^ : 

“ Standing alone, the word ‘ debt ’ is as applicable to a sum of nioney which has been proms^, 
as to a sum now duo and payable. If we wish to, distingiush between the two, we 
the former that it is a debt owing, and of the latter that it is a debt due. In oth , 

«ems are of two kinds : solvendam in praesenti and solevendum in fitun . . • •. V* j V ‘ ‘.V’ 

money which is certainly and in all events payable is a debt, wmout^ 
feet whether it be payable now or at a future time. A sum payable upon a contingency, however, 
IS not a debt, or does not become a debt until the contingency has happened. 

passage brings out with clarity the essential characteristics of a debt. It also 
indicates that a debt owing is a debt payable in future. It also distinguishes a debt 
lom a liability for a sum payable upon a contingency. 

A Full Bench of the Madras High Court in Doraisami PadayacU v. Vaithdmga 
Badayachi\ ruled that ; — 

tgf beK thepafties b L^'SomiS?pS'‘I‘de^^ n^^nlS’Kctfon 25 of 

ne Indian Contract Act, 1872, the amount not being a liquidated sum . 

, . . PJs was because the liability to pay the amount arose only arbitrator 

decided that a particular amount was due t o one or other of the parties. ^ 

2 ““ ^39. (SB.) 141. 

13 r 36 Cal. 936, 938, 939. 941 • 

V.W.1X. 966 . jQ j80(F.B.). 


3. 

4. 


(1869) 37 Calif. 524. 
(1917) T L.R. 40 Mad. 31 


32 M.L J. 422. 
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The Calcutta High Court in Jabed Saikh v. Taker MaUik\ held that 

“ a liability for merne profits under a preliminary decree therefor, though not a contingent 
liability, does not become a ‘debt’ till the amount recoverable, if any, is ascertained and a final 
decree for a specified sum is passed.” 

That conclusion was arrived at on the basis of the principle that a claim for damages 
does not become a debt till the judgment is actually delivered. 

We have briefly noticed the judgments cited at the Bar. There is no conflict 
on the definition of the word ‘ deljt All the decisions agree that the meaning of 
the expression ‘ debt ‘ may take colour from the provisions of the concerned Act : 
it may have different shades of meaning. But the following definition is unani- 
mously accepted ; 

“ a debt is a sum of money which is now payable or will become payable in future by reason of 
a present obligation : debitum tn praescnti, solreiulunt in ftifiii o’’. 

The said decisions also accept the legal position that a liability depending upon a 
contingency is not a debt in praesenti or in futuro till the contingency happened. 
But if there is a debt the fact that the amount is to be ascertained does not make it 
any the less a debt if the liability is certain and what remains is only the quantification 
of the amount. In short, a debt owed within the meaning of section 2 (in) of the 
Wealth-tax Act can be defined as a liability to pay in praesenti or inftiiuioan 
ascertainable sum of money. 

With this background let us look at the provisions of the Income-tax Act and 
the decisions bearing on them to ascertain whether a liability to pay income-tax and 
super-tax on the income of the accounting year is a debt within the meaning of sec- 
tion 2 (/n) of the Wealth-tax Act. gj 

The first question is, whether section 3 of the Indian Income-tax Act, 1922, or 
section 2 of the Finance (No. 2) Act, 1957, is the charging section. The Revenue 
contends that the Finance Act is the charging section and that, therefore, the liability 
accrued only on the first day of April, 1957, while the assessee says that section 3 
of the Income-tax Act is the charging section and that the Finance Act only 
prescribed the rate of tax payable. 

Uninfluenced by judicial decisions let us at the outset look at the relevant pro- 
visions of the two Acts. Under section 3 of the Income-tax Act where any Central 
Act enacts that income-tax shall be charged for any year at any rate or rates, tax 
at that rate or those rates shall be charged for that year in accordance with, and sub- 
ject to the provisions of the said Act. The expression " charged ” is used both in 
the case of the Central Act z e., the Finance Act, and the Income-tax Act. It could 
not have been the intention of the Legislature to charge the income to income-tax 
under two Acts. Necessarily, therefore, they are used in two different senses. The 
tax is to be charged for that year in accordance with, and subject to, the provisions 
of the Income-tax Act ; but the said charge will be in accordance with the rates pres- 
cribed under the Finance Act. This construction will harmonise the apparent con- 
flict between the two Acts. When you look at section 2 of the Finance Act, it show's 
that income-tax shall be charged at the rates specified in Part I of the First Schedule, 
and super-tax for the purpose of section 55 of the Income-tax Act, 1922, shall be 
charged at the rates specified in Part II of the First Schedule. Tlie primary object 
of the Finance Act is only to prescribe the rates so that the tax can be charged under 
the Income-tax Act. The Income-tax Act is a permanent Act, whereas tlic Finance 
Act is passed every year and its main purpose is to fix the rates to be charged under 
the Income-tax Act for that year. That should be the construction is also made 
clear by section 55 of the Income-tax Act, whercundcr super-tax shall be diarged for 
any year in respect of the total income of the previous year of any individual, Hindu 
undivided family company etc at the rate or rates laid down for that year by a 
Central Act. 

This section brings out the distinction between a tax charged and the rate at 
which it is charged. This construction is also emphasized by section 67-D of the 


1. (1941) 45 C.W.N. 519 : 73 C.L.J. 234 : A.I.R. 1941 Cal 639. 
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fecome-taK Act, wlicrcunder if on tlic 1st day of April in any year provision has 
not yet been made by a Central Act for the charging of Income-tax for that year, 
the Income-tax Act shall nevertheless have effect until such provision is so made as 
I *5 m force in the preceding year or the provision proposed in the Bill 

then before Parliament, whichcvei is more favourable to the assessee, was actually 
in force. This shows that the charging section is only section 3 of the Income-tax 
Act and that section 2 of the Finance Act only gives the rate for quantifying the tax ; 
lor, this section gives an alternative for quantification in the contingency of the 
rinance Act not having been made on the 1st day of April, of that year. Even if 
t ^Rde, the charge under the Income-tax Act could be imposed and 

worked out only in terms of the provisions of the Income-tax Act. If that be the 
Construction, the conclusion will flow that the tax liability at the latest will arise on 
the last day of the accounting year. 

. ^^®<^®^istons cited at the Bar though at the first blush appear to be conflicting, 
hey do not in effect run counter to the said conclusion. 

"^ 17 / ^t'St decision is that of the Judicial Committee in Ccjwnissio/iei of Income- 
oxwnesietn Iiulia Turf Club Lid Therein, the Judicial Committee held that the- 
mte oi super-tax payable by a company fixed by the Finance Act uould apply, though 
association was formed into a company only on 1st ApriL 
connection the Board, adverting to the argument that the rate should 
w been only that applicable to an unincorporated association observ'Cd .* 

argument which has been used in favour of the appeal seems to involve the fallacy that 
atinriiL? . attached to the income in the previous year. Tliat is not so. No liability to tax 
latM income of this company until the passing of the Act of 1925, and if was then to be 
'axeu at the rate appropriate lo a company.’* 

observations appear to be rather wide. Be that as it may, ihe subsequent 
iaxar^*^ 0‘ the Judicial Committee made it abundantly clear that ihe liability to- 
later dT accounting year though its quantification is postponed to a 


^ Maharaja of Pithapioom v. Coiumissiouer of Incoine~tax, Madras-, the Privy 
explained the scope of section 3 of the Income-tax Act, 1922, Lord 
ukerton, speaking for the Board, laid down tWo principles, namely : — 

choree ot section 3 of the Indian Income-tax Act, 1922, the subject of 

the IndwnT* income of the year of assessment, but the income of the previous year ; and (ii) 
operafivp 1922, as amended -from time to time, forms a code, which has no- 

ParticiiluTfic rendered applicable for the recoveiy’ of tax imposed for a 

marnscal year by a Finance Act.” 

L , ^ '^mbined reading of the said two principles leads to the position that though 
Q . Act has no operative eficcttill the Finance Act is passed, after the- 

of thp^ j ^he said Act, the charge to tax would be under the Income-tax Act in terms 
Slates ’jT^”^PJo'’tsions of the said Act. In Doorga Prosad v. The Seaetary of 
refere ’ Committee licld that income-tax was calculated and assessed by 

tvac m income of an assessee for a given year, but it was due when demand 

n thaf ¥ sections 29 and 45 of the Income-tax Act. The Judicial Committee 

not considerins the question of liability to pay income-tax 
• only the payability. 

Court in Chhatturam v. Conmussionei of Income-tax, Bihar f after 
relevant English decisions, held thax the liability to pay tax was- 
ions sections 3 and‘4 of the Income-tax Act, which were the charging sec- 
Ten^ approval the observations of Sargant, L.J.. in Williams v. 

— f *ru(iai ns Ltd, \ wherein the learned Judge held that the liability was definitely 


^ Rc f = 54 M L J. 1 . 

‘b “-b 223 ; L.U 72 l-A- 

'■ <>M5)lil;T®R:s5 


BC j_4i 


L.R 72 T.A. 114 


LL.R. (1945) 2 Cal. 1 . SO CL J. 13 : A I.R. 1945 
P.C. 62. 

4 (1947) 15 I.T.R. 302. 308 : (1947) F-LJ- 

92 ; (1947) 2 M.L J. 432 : (1947) F.C R. 116 r 
A.LR. 1947 F.C 32 
5. Not reported. 
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and finally created by the charging section and the subsequent provisions as to 
assessment and so on were machinery only for the purpose of quantifying the 
liability. 

The Privy Council again in Wallace Brothers & Co., Ltd., v. Commissioner oj 

Income-tax^ Bombay\ in clear terms expounded the scope of a tax liability under 

the Income-tax Act. It held that : 

* 

“ the rate of tax for the year of assessment may be fixed after the close of the pre- 

vious year and the assessment will necessarily be made after the close of that year. But the liabilih 
to tax arises by virtue of the charging section alone, and it arises not latei than the close of the pa- 
vious year, though quantification of the amount payable is postponed.” 

This decision clarifies what the Judicial Committee meant in Maharaja of Pitha- 
piiratn v. Commissioner of Income-tax, Madras^, when it said that the Income-tax Act. 
would come into operation after the Finance Act was passed. It was referring not 
To the liability but to the quantification of the amount under that Act. 

This Court in Chatturam Horliram, Ltd. v. Commissioner of Income-tax, Bihar" 
reviewed the legal position vis-a-vis the question of charge to income-tax under the 
Income-tax Act. The facts in that case were the assessee-company carrjing on 
business in Chota Nagpur was assessed to tax for the year 1939-40 but the assess- 
ment was set aside by the Income-tax Appellate Tribunal on 28th March, 1942, on 
the ground that the Indian Finance Act, 1939, was not in force durJiig the assess- 
ment year 1939-40 in Chota Nagpur which was a partially excluded area. On 30tli 
June, 1942, a Regulation was promulgated by which the Indian Finance Act of 1939 
was brought into force in Chota Nagpur retrospectively as from 30th March, 1939. 
Thereupon the Income-tax Ofiicer made an order holding that t]ie income of the 
assessee for the year 1939-40 had escaped assessment and issued to the assessec a 
notice under section 34 of the Income-tax Act. The validity of the notice was ques- 
tioned. This Court, speaking tlirough Jagannadhadas, J., held that though the 
Finance Act was not m force in that area in 1939-40, the income of the assessec 
was liable to tax in that year and, therefore, it had escaped assessment within 
the meaning of section 34 of the Income-tax Act. The reasons for tiiat conclusion 
v'ere given by the learned Judge thus : — 

“ Thus, income is chargeable to tax independently of the passing of the Finance .A.ct but until 
tlic Finance Act is passed no tax can be actuallj levied.” 

The learned Judge also added : 


“ according to the scheme of the Act t)ic quality of chargeabihty of .any income is 

-'■dependent of the passing of the Finance Act.” 

j Court, therefore, accepted the principle tiial the liabilitj' to pay tax arose 
^der ne t*.^come-tax Act, though its quantification depended upon the passing of 
tne Finance jp there was no liability under the Income-tax Act during the 

relevant accq nnting year, no question of escaped assessment during that year would 
n ? ^ tliat ‘^ase. The same principle was reiterated by this Court in Kalwa 

Davaaattam tJujon of India\ There, the question was whether the liability of <i 
Hindu undiv arose before or after partition of the family. In that case, 

this Court speaking through Shah, J , stated in clear terms thus : — 

nn 1 ^ fr Income-tax Act liability to p.iy income-tax .irises on the accrual of the income 

.pmputation made by the taxing authorities in the course of assessment proceedings , 
It arises at a point . ame not later than the close of the year of account ” 

TJeleamedJtydge expressed his concurrence with the observations of the Priv} 

^ Brothers & Co., Ltd. v Commissioner of Income-tax\ whidi 

wc have extracted ’ •' 


1 . 


tI948) 16 l.T.R. 240, . n vs r a 

86 ; (1948) 2 M L J 62 : 

(1948) F.LJ. 32 : AIR. 1948 ^8) F-C.R. 1 . 

2. (1945)2 M.L.J. 11 •I.L.R 
L.R. 72 I A. 141 ; 13 IT.R. 22fl^^a‘J 1 • 
1945 P.C 89. ■ 


3. 11955) 2LrT R. 709, 716 ; (1955) b ^ , 
511 : r.L.R. (1955) Vxt. 553 . (1955) 2 S 


290 : A IR. 1955 SC. 619 

4 (1963) 49 l.T.R. 165, 171 : (1963) 2 I.T-J- 
123 : (1963) 2 S. C.J. 256 : (1964) 3 S C R. 191 ' 
A.I.R 1964 S C. 880. 

5 (1948) 2 M LJ 62 ; (1948) FCR 1 
>(1946) F.LJ. 32; L.R. 75 I 4. 86- 16ITR 

240:A.IR 1948 PC. 118. 
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To summarise : A debt is a present obligation to pay an ascertainable sum of 
money, whether the amount is payable in pracsenti or in fntiiro : debitum mpiaesenti, 
sokendum in futuro. But a sum payable upon a contingency does not become a 
•debt until the said contingency has happened. A liability to pay income-tax is a 
present liability though it becomes payable after it is quantified in accordance with 
ascertainable data. There is a perfect debt at any late on the last day of the account- 
ing year and not a contingent liability. The rate is always easily ascertainable. ]f 
the Finance Act is passed, 1t is the rate fixed by that Act ; if the Finance Act has not 
yet been passed, it is the rate proposed in the Finance Bill pending before Parliament 
or the rate in force in the preceding year, whichever is moie favourable to the assessee. 
All the ingredients of a ‘ debt ' arc present. It is a present liability of an ascertain- 
able amount. 

Looking from a practical standpoint also, there cannot possibly be any diffi- 
•culty m ascertaining the liability. As the actual assessment will invariably be made 
subsequent to the close of the accounting year, the rate would certainly be a\ailablc 
to the authorities concerned for the purpose of quantification. 


The High Couits of Bombav. Gujarat and Kerala ha\e expressed conflicting 
views on this question. The Bombay High Court in Commissioner of n eatth-tax. 
Bombay V. Standard Mills Co., Ltd.K came to the conclusion that the point of time 
at which the tax got attached to the income and the tax was imposed on the p^son 
^ould be the passing of the Finance Act, A division Bench of the Gnj^at Hign 
Court in Commissioner of Wealth-tax. Gujarat v. Raipur Manufacturing Company, 
Limited^ held that the liability to income-tax arose under the Income-tax Act. 
that it accrued on the valuation date and did not arise for the first tinie when the 
Finance Act was passed. The Kerala High Court in Commissioner of Wealth-tax, 
herala v. Travancorc Rayons Limited^, held that the said liability did not become a 
■debt until 1st April. 1959. w'hcn the rate of tax for that accounting year would Iv 
available. 


For the reasons we have stated earlier, w'c agree 'vith the conclusion amved 
at by the Gujarat High Court. We, therefore, hold that the lability to pay Jawme- 
tax IS a debt within the meaning of section 2(»i) of the Wealth-fax Act and it a 
■on the valuation date during The accounting year. 

We will close the discussion on this subject wdth the words of Earl Jowiit in 
ontish Transport Commission v. Goiirley * : 

obligation to pay tax— save for those in possession of.oxi^ous incomts 

’'inneer "" 
BTnW lii-xes, and no sensible person any longer 

y ession as the cquiswlent of his available income. 


^iversal m its application. That obligation is ever present m m "hts trade or 

iiod no sensible person any longer regards the net earnings from n 
”5100 as the cquiswlent of his available income." . 

glad that our conclusion coincides with tlie current conception o 

in tbs Cnmnif»rrio1 o£»ncr* 


in the commercial sense. 

. Mr Palkivala, learned Counsel for the assessee. raised an 
bnei th® manner of ascertaining the net wealth an a . , ajreadv 

business based on section 7 (2) (a) of the Wealth-tax Act. The said sectmn . 

teen extracted in the earlier stage of the judgment. The f f alTemalive 

sub-section (2) of section 7 of the Wealth-tax Act J f Sess, 

S??i? valuation of the net wealth of an assessee who "'as carrying on 
that the expression “ net wealth of the assets of the ^tismess as a whole h d 

in accountancy, that the expression net v^Jjiiie^SThe business 
tltat it was arrived at only after deducting the babilnes of the busme 

gosed in the balance-sheet from the value 

with argued that section „s a whole and that 

V 1 I T.J. 684. 


IS4. 
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of the rival contentions. But, in the view we have taken on the expression ‘ debt 
owed ’ found in section 2 (m) of the Wealth-tax Act, it is not necessary to express our 
opinion on the alternative contention raised on behalf of the assessee. 

In the result, we answ'er the first question in the affirmative ; the second question, 
in the negative ; and the third question, in the affirmative. We accordingly modify 
the order of the High Court. As the parties succeeded in part and failed in pan,, 
they will bear their own costs here and in the High Court. 

Shah, J . — I am unable to agree with the answer propounded fay Subba 
Rao, J., on the third question referred to the High Court. 

In the balance-sheet of the company for the year of account ending on 31st 
March, 1957, provision was made for income-tax liability estimated at Rs. 1,03,69,009; 
and against this amount credit for Rs. 84,76,690 paid as advance tax was taken. 
The Company claimed in proceedings for assessment of wealth-tax for the assessment 
year 1957-58 that in the computation of net wealth the balance of Rs. 18,92,319 was 
liable to be deducted from the net value of the total assets as a debt owed by the 
Company on the valuation date. This claim was disallowed by the tax authorities, 
and by the High Court in a Reference under section 27 of the Wealth-tax Act, 1957. 

The Wealth-tax Act, 1957, was brought into foice on 1st April, 1957. Section 
3 of the Act imposes a charge for eveiy' financial year commencing on and from the- 
1st day of April, 1957, for tax in respect of the net wealth on the corresponding 
valuation date of eveiy' individual, Hindu undivided family and company at the- 
rate or rates specified in the Schedule. The expression ‘ valuation date ’ by sec- 
tion 2 (q) means in relation to any year for which an assessment is to be made the 
last day of the previous year as defined m clause (1 1) of section 2 of the Income-tax 
Act if an assessment were to be made under that Act for that year. ‘ Net wealth '' 
as defined in section 2 (/«) at the relevant time meant the amount by which the aggre- 
gate value computed m accordance with the provisions of the Act of all the assets, 
wherever locat^, belonging to the assessee on the valuation date, including assets 
required to be included in the net wealth as on that date under the Act, is in excess 
of the aggregate value of all the debts owed by the assessee on the valuation date 
other than * * *. Charge of the wealth-tax under the Act is. it is plain, on the 
terms of section 3 imposed on the net wealth of the assessee computed on the valua- 
tion date after adjusting the debts owed by the assessee on that date and permitted 
to be taken into account. Unlike the Income-tax Act the Wealth-tax Act prescribes 
the rate of tax. and prima facie by section 3 of the Act liability to pay wealth-ta.\ 
gets crystallized on the valuation date, and not on the first day of the year of assess- 
ment. 

Counsel fortheCorapany claims that in detei mining the liability for wealth-tax, 
income-tax which would become payable on the income, profits or gains for the 
assessment year may be deemed a debt owed in the previous year, and liable to be 
adjusted in detei mining the aggregate value of debts for the puipose of section 2 (;«)• 
The expression “debt’’ is a sum of money due from one person to another; it involves 
an obligation to satisfy liability to pay a .sum of money. The liability must bean 
existing liability but not necessarily enforceable in praesenti : an e.visting liability to 
pay a sura of money even in future is a debt, but the expression does not include 
liability to pay unliquidated damages nor obligations which are inchoate or contin- 
gent. Lord Justice Lindley in Wchb v Stcnto?i\ observed that ; 

“a debt is a sum of money wlucli is now payable or v\ill become passable in the future b> 
reason of a present obligation."’ 

That definition for the purpose of the Wealth-tax Act correctly describes the 
concept of debt. A debt therefore involves a present obligation incurred by thc 
debtor and a liability to pay a sum of money in present or in future The litibiliV 
must however be to pay a sum of money t.e., to pay an amount which is determined 
or determinable in the light of factors existing .u the date when the nature of the 
liability has to be ascertained. 


1. (1883) LR. 11 Q.BD. 518, 527. 
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In resolving the problem whether an amount estimated by the Company in its 
balance-sheet on the valuation date as payable to satisfy income-tax liability in the 
year of assessment is_a debt the nature of the charge imposed by the Indian Income- 
t«Act,^ 1922, upon income earned by an asscsscc in the previous year must first 
be considered. Section 3 of the Income-tax Act provides ; 

“Where any Central Act enacts tliat income-tax shall be charged for any year at any rate o^" 
rale tax at that rate or those rates shall be charged for that year in accordance with, and subjee* 
w the provisions of, this Act in respect of the total income of the previous year of every individual- 
Hindu undivided family, company and loc.al authority, and of every firm and other association of 
persons or the partners of tiic firm or the members of the association individually.” 

Charge imposed by the Income-tax Act is on the assessable entities enumerated 
tn section 3 in respect of the income of the previous year and not on the income of 
the year of assessment. But the charge is for the tax for the year of assessment, and 
levied at the rate or rates fixed on the total income of the assessable entity computed 
in accordance with and subject to the provisions of the Income-tax Act. 

The Income-tax Act is the basic and permanent statute. Tax under that Act 
IS directed to be charged in accordance witli and subject to the provisions of the 
-Act m respect of the income of the previous year of the assessable entities, but the 
charge imposed by the Income-tax Act is an inchoate or incomplete charge. Until 
the annual Finance Act is passed, imposition of the charge of income-tax does not. 
cn the plain words used in section 3, become complete or elTeciive, for. income-tax 
is to be charged in accordance with the Income-tax Act, when the Finance Act 
Jor the year enacts that the tax shall be charged at the rate or rates prescribed 
thereby. Liability to be taxed is therefore declared by the Income-tax Act, but 
j“®‘i3biJityd&es not give rise to a present obligation to pay a sum of money until 
®jjiihnce Act becomes operative. It may be recalled that the liability to pay 
2alch-tax becomes crystalized on the valuation date though the lax is levied for 
® ^^.siHCnt year, and on the valuation date there is normally no completed 

nective charge for income-tax payable for the assessment year. 

67-B, inserted in the Act by the Income-tax Law (Amendment) Act XII 
”1 WO, on which reliance is placed by the Company was enacted merely to maintain 
atmuity of the levy of tax. It operates only on the first day of the assessment year 
jf’’ , valuation date and not before. If on the first day of the financial 

y ar the Finance Act for charging Income-tax for that year has not been enacted, the 
of sections of the Act read with the provisions m force m the 
whiVk tbs provision then introduced in the Bill before Parliament 

hnni- more favourable to the assesscc applies. The existence on the statute 

on not, in my judgment convert what is an inchoate liability 

effplt date ;.e., on the last day of the previous year, into a complied or 

“eciive liability to pay tax. ^ 

Courts on the nature of the chaige created by section 3 of the 

Ti/rFrf unanimous. In Commissioner of Income-tax v. Western ^ttdia 

asTnn- ^be Western India Turf Club which was originally an unincorporat^ 

ThS^‘°"’ was registered on 1 st Apiil. 1925. as a company limited by S^^rant^. 
■Hie coTnti'jr.., ... ° » inmnif! in the assessment 


Incomp t * v-uuiis on me na _ 

Tiirfr'iF^ ure unanimous. In Commissioner of Income- 

asTS India ' 

be asscsVed to suJeMax'on the income in the assessmem 
5atio°®'^ncingonlst April, 1925, at the rate applicable to an the 

income Indicia! Committee held that for ihc purpose 
tax ^be Company but of its predecessor m title had to be taken, but the 

Act Ym ^ company falling within Part II of the Thii d Schedule of the Finance 

ani of 1925, it had to mv tax at the rate applicable to a registered company 
nn-incorporated association. In dealing with the 
vim,o®'^®’°ner of Income-tax that liability to tax attached to the income ol the pre 
the ^nd therefore the rate applicable to an unincorporated association applied, 

icial Committee observed : 

1- (1927) L.R. 55 I.A. 14, 17 : 54 M L.J. 1 : A.I.R. 1928 P.C. I. 
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attached to the income of this company until the passing of the Act of 1925. and it v.as then to be 
taxed at the rate appropriate to a company." 

In Western India Turf Club's case^. income of the previous year was earned 
by an unincorporated association, and if liability to tax attached to the income of 
the previous year it would have been 'taxable on that footing. But the Judicial 
Committee held that the income of the company which came into existence in the 
year of assessment had to be taxed, and liability did not attach to the income of 
the company till the Finance Act was enacted. 

In Maharajah of Pithapuram v. Commissioner of Income-tax, Madras^, by cer- 
tain deeds of trust and settlement the Maharajah of Pithapuram had settled pro- 
penies on each of his daughters with the provision reser\'ing to himself power to 
revoke the settlements or to make fresh dispositions as he deemed fit. For the assess- 
ment year 1939-40. the Income-tax Authorities held that the income of the previous 
year derived from the assets comprised in the deeds would be deemed to be the income 
of the assessee under section 16 (1) (c) of the Income-ta-x Act. The Judicial Committee 
held that the assessee was rightly assessed to income-tax under section 16 (1) (c) in 
respect of the income of the previous year and observ^ed ; 

“ It should be remembered that the Indian Income-tax Act, 1922, as amended 

from time to time, forms a code, which has no operative effect except so far as it is rendered appli- 
cable for the recovery of tax imposed for a particular fiscal year by a Finance Act. This may be 
illustrated by pointing out that there was no charge on the 193 8-39 income either of the appellant or 
his daughters, nor assessment of such income, until the passing of the Indian Finance Act of 1939, 
which imposed the tax for 1939-40 on the 1938-39 income and authorised the present assessment "■ 

It has also been observ’cd by this Court in Chhaturam Horliram Ltd. v. 
Commissioner of Income-tax, Bihar and Orissa^ : \ 

‘ It IS by virtue of this (section 3 of the Income-tax Act) that the actual levy of the tax and 
the rates at which the tax has to be computed is determined each year by the annua! Finance Acts 
Thus, under the scheme of the Income-tax Act, the income of an assessee attracts the quality of taxa- 
bility nith reference to the standing proiisions of the Act but the pajability and the quanitfeaUon of 
the tax depend on the passing and the application of the annua! Finance Act. Thus, income is charge- 
able to tax independent of the passing of the Finance Act but until the Finance Act is passed no 
tax can be actually levied." 

In that case, the assessee company was assessed to tax for rhe assessment year 
1939-40, but the assessment was discharged because the Finance Act of 1939 had not 
been e.xtended to the Chhota Nagpur Area in the year of assessment. Bihar Regula- 
tion IV of 1942 was thereafter promulgated, by which the Finance Act was brought 
into force as from 30th March, 1939. The Income-tax Officer then issued a notice 
under section 34 of the Income-tax Act. 1922, for bringing to tax escaped income, 
and the assessee company challenged the validity of the notice. This Court held 
that the income of the company was chargeable to tax by the Income-tax Act, but 
unless the Finance Act was e.xtended to thelirea in the assessment year 1939-40, legal 
authority for quantification of the tax, and for imposition of liability therefor w’as 
lacking. 

Counsel for the company however sought to contend, notwithstanding the 
v iew expressed in the cases cited, that under the Income-tax Act, 1922 liability to 
pay income-tax arises at the latest on the last day of the previous year, and that 
being the \ aluation date under the Wealth-tax Act. in computing wealth-tax, income- 
tax payable for the year ending 31st March, 1957. could be regarded as a debt owed 
by the company on the valuation date. Counsel relied upon the following observa- 
tions made b\ the Judicial Committee in Wallace Brothers & Co.. Ltd v. Commis- 
sioner of Income-tax. Bombay City‘s : 

“ The general nature of the charging section is clear. Fir.st. the charge for tax at the rate fixeJ 
for the year of assessment IS a charge in respect of the income of the ‘ pres ious year’, not a charge 


1. (1927) L.R. 55IA. 14,17:54M.L.J. I : (1955)25 C R 290. 

A.T R. 1928 P.G. 1 4 (1948) 2 MLJ.62 : (1948) F-C-IL 1 ■ 

2. L.R. 72 I.A. 141 . (1945) 2M.LJ II (1948) FLJ. 32- L R. 75 I. A 86: lei.T.R 

1 JUR.(1946) Mad. 1 : A.I R.1945 V.C. 89. 240, 244 

3. (1955) S.C.J. 571 : 1.L.R, (1955) Pat. 553 • 
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m respect of the income of the yetir of assessment as measured by the income of the previous year. 
That has been decided and the decision was not questioned in this appeal. 


Second, the rate of ta\ for the year of assessment may be fixed after the close of the previous 
vear and the assessment will necessarily be made after the close of that year. But the liability to 
tax arises by virtue of the charging section alone, and it arises not later than the close of the pre- 
'iousjear, though quantification of the amount payable is postponed." 

Reliance was' also placed upon the judgment of this Court in Kalwa Devadatiam 
and others v. Union of India and olhorsK in which the observations made by the 
Judicial Committee were repeated. 

But the observations in both the eases were dicta, and have no bearing on the 
question falling to be determined in those cases. In Wallace Brothers & Co.\s case\ 
the principal question which was referred for determination by the High Court was 
about the validity of section 4-A(cO and section 4 (I) (/))(ii)of the Indip Income- 
tax Act, 1922. by virtue of whicli the appellant company was assessed to income-tax 
on income which arose without British India. The .hidicial Committee held that the 
Indian Parliament had power to tax foreign income under the legislative head “taxes 
on income if there was between the person sought to be charged and the country 
seeking to tax him a sufficient territorial connection. In considering the question 
whether the Parliament had powet to enact the impugned sections, the Judicial 
Committee c.xplained the scheme of the Income-tax Act as stated earlier. 


In Kalwa Devadattam'.s case^, this Court was dealing with a case in which pro- 
P® of a joint Hindu family consisting of a father and his three minor sons wwe 
^old by public auction to satisfv liabiliiv to pay income-tax winch wms assessed by 
appropriate proceedings under the Act. The sons thereafter sued the Union of 
mdia and others for a declaration that the orders of assessment were unenforceable, 
that the sale was without jurisdiction and illegal in that the properties sold at 
he auction in pursuance of tlie assessments did not belong to the joint family, and 
‘hat m any cvem because there has been before the assessments w'erc completed 
‘ntimation to the Income-tax Officer that there had been severance of the undivided 
mily. This Court rejected the claim to set aside the sale. Tr is clear that inAu/u’c 
^vadattanis caseK assessment proceedinss were held by the Income-tax Officer 
income of the Hindu undivided family in the relevant years of assessment 
f, f .sale was challenaed on the ground that the property sold did not belong to 
p and that assessments were procedurally iriegular. The Court was no 

TO express any opinion on the question whether liability of the undivided 

‘‘y to pay tax arose befoic the years of assessment commenced. 

judgment on litc terms used in section 3 of the Income-tax Act, 
tJiP I • becomes effective not later than the last day of the year of account. But 
tax arises onlv when the Finance Act becomes operative on the 
rstday of April of the a.ssessmcnt year either by enactment of an Act or by virtue 
ction 67-B of the Income-tax Act. 

ti,fl Company sought to deduct in its balance-sheet an estimated amount as 
fc^«b«ble amoLt of tax wffiich it would have to pay in the 
0 this amount advance tax was deducted. We baN;e held m 
to ml Cemra/, Calcutta V. Mjs. Standaid Vacuum Oil Co . A of the 

If^^dvancetax arises when a demand notice is issued under section 1 8-A of the 
arlin> balance taken into account in the balaiice-sheet there wus no 
Pa I". ffi? previous year which could be regarded as a debt owed bj th^ om 

'lav of ti ^b'lby to be assessed to tax may and does ans 


‘u pay advance tax arises when a demand notice is issued under section l»-A or me 
arlin> balance taken into account in the balaiice-sheet there wus no 
panv ^^.^be previous year which could be regarded as a d^bt bj th om 
Liabiluy to be assessed to tax mav and does arise under section 3 on the |as 
of ffie year^if^ccouT fut that JSlity to tax did tS' 

a sum of money either determined or determinable m the light of factor 
,^'sting on that date. The liability at the earliest arises on_ ^be first day of April. 

but that under the Wealth-lax Act is not the valuation date, 
thp ^ in mv iud«ment ooen to the Court to put a strained construction upon 

merely because a busmessmau may regard a liability to be taxed on h 

123: (1963) 2 S C.3. 256 : 


2. (1966) 1 1.T.J.274: (1966) 1 S.C.J. 329. 
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income of the previous year, as liability to pay tax on that income. To a commercial 
man the distinction between liability which arises immediately and a liability to 
arise in future may be blurred; but that in law is a real distinction, and a liability 
which arises in the year of assessment may not be projected into the account of the 
previous year. The provisions of the statute cannot be ignored on what are 
called “ business considerations ” and existence of a liability to pay a debt which 
has not in law, arisen cannot be assumed. It is true that the Company did earn profits 
in the previous year, and for the purpose of its balance-sheet it could make an esti- 
mate but that estimate had no relevance in ascertaining whether tax payable in 
the assessment year would be regarded as a debt owed on the .valuation date. 
Liability to pay tax arose not from the estimate, but from the Finance Act ; it 
arose when the Finance Act became operative and not earlier than that. 

The alternative argument raised by Counsel for the company from section 7 (2) 
las, in my judgment, no force. Section 7 of the Act provides ; 

“ (1) The value of any asset, other than cash, for the purposes of this Act, shall be estimated 
to be the price which in the opinion of the Wealth-tax OflScer it would fetch if sold in the open market 
on the valuation date. 

(2) Notwithstanding anything contained in sub-section (1) — 

(d) .where the assessee is carrying on a business for which accounts are maintained by him 
regularly, the Wealth-tax Officer may, instead of determining separately the value of each asset held 
by the assessee m such business, determine the net value of the assets of the business as a whole 
iaving regard to the balance-sheet of such business as on the valuation date and making such 
.adjustments therein as the circumstances of the case may require ; 

(6) where the assessee carrying on the business, is acompany not resident in India and a com- 
putation in accordance with clause (a) cannot be made by reason of the absence of any separate 
balance-sheet drawn up for the affairs of such business in India, the Wealth-tax Officer may take 
the net value of the assets of the business m India to be that proportion of the net value of the assets 
of the business as a whole wherever carried on determined as aforesaid as the income arising from 
the business in India during the year ending with the valuation date bears to the aggregate inccmt 
from the business wherever arising during that year’.” 

By the first sub-section the Wealth-tax Officer is autltorised to estimate for the 
purpose of determining the value of any asset the price which it would fetch, if sold 
in the open market on the valuation date. But this rule in the case of a runmnc 
"business may often be inconvenient and may not yield a true estimate of the net value 
of the total assets of the business. The Legislature has therefore provided in sub- 
section (2) (a) that where the assessee is carrying on a business for which accounts 
are maintained by him regularly, the Wealth-tax Officer may determine the net 
value of the assets of the business as a whole, having regard to the balance-sheet 
of such business as on the valuation date and make such adjustments therein as the 
circumstances of the case may require. But the power conferred upon the Tax 
Officer by section 7 (2) is to arrive at a valuation of the assets, and not to arrive at 
the net wealth of the assessee. Section 7 (2) merely provides machinery in certain 
special cases for valuation of assets, and it is from the aggregate valuation of assets 
that the net wealth chargeable to tax may be ascenaincd. Power conferred upon the 
Wealth-tax Officer to make adjustments as the circumstances of the case may require 
is also for the purpose of arriving at the true value of the assets of the business. Sub- 
section (2) (a) of section 7 contemplates the determination of the net value of the 
assets having regard to the balance-sheet and after making such adjustments as the 
circumstances of the case may require. It does not contcmjplate the determination 
of the net wealth, because the net wealth can only be determined from the net value 
of the assets by making appropriate reductions for debts owed by thc_ assessee. 
Clause (b) of s'ub-section (2) of section 7 also does not support the contention of the 
assessee that for the purposes of the Act net value of the assets of an assessee carryinc 
on business is the same as his net wealth. Clause (b) of sub-section (2) contemplates 
cases where a company not resident in India is carrying on business and it is not 
.possible to make computation in accordance with clause (a) because of the absent 
of a separate balance-sheet of the company.. The Wealth-tax Officer is then erititiw 
to take the net value of the assets of the business as a whole and to find the net value 
•of the assets in India by multiplying the total value of the business with that fraction 
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Which the income arising from the business in India during the year endin^r on the 

?urifo'‘ihe'^^r^'^T’ ^Sgregate income from the business wherever arising 
ttn r an artificial rule adopted with a view to avoid investma- 

It would b= difiicult to secutc or, If secured, mliy 
sJrlL 7 investigation. The adoption of an artificial rule in -clause (b) of 

se.uoa7 (2) is also for determination of the net value of assets and not for deter- 
'''^alth of the foreign company. It is true that clause (o) expressly 
in ^ valuation of assets 

^ clause (b) no such power is conferred. But it must be 

‘he Tax Officer's powers in deterrainina the 
*V ^ company arising from the business in India and the aggr%ate 
>- me trora the business wherever arising are not subject to any artificiarruleT 

i? T argument raisedbyCounscl for the assessee is that substantially section 7 (2) 
" net w- irl?^ section, which e.xtends for the purposes of the Act the definition of the 
menr In ti, ^ i assessecs carri'ing on business. There is no warrant for this argu- 
Taiinmi p T ^ Counsel was unable to suggest any 

havp “Pij^iwtion why, if what he contends was the intention, Parliament should 
•u’^Mfi, ‘his somewhat roundabout way of incorporating a definition of net 
in a section dealing with valuation of assets. 

toward ^?hher clause (n) nor clause (6) of section 7 (2) is directed 
that th! r . of the net wealth, and it would be impossible to hold 

tat intended that the net wealth for the purpose of the charge to 

^ should be the net value of the assets as determined under sub- 
5-iion (2) of section 7. 

The appeal must therefore stand dismissed with costs. 

Aoo^fv ^ Court — In accordance with the opinion of the majority. Civil 

i^rp ^nr? ^ partly allowed and parties will bear their own cost 

ana m the High Court. Civil Appeal No. 66 of 1965 is allowed tvith costs. 

Civil Appeal No. 67 of 1965 is unanimously dismissed M’ith costs. 

Ordered accordingly. 
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Present : — K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 
of werUh-tax (Central), Calcutta ... Appellant* 


wfed Vacuum Oil Company, Ltd. 

-YA'F//./ 1957), s]c>lo-., 2 { 


.„ Respondent. 

,, {ml. 2 (ql, 3 — Conputaiw". of r.:l n'ralth — Listatinint of 

ri\ on zaluaiion date — Whether debt oivd — Incorne-lcx Act {XI of 1922), jfriwn I8-.il 

(10), to-A'-.W of 

of the pavmsntof ta^ und;rsecttou IS-.Aof the laduanlncome-ttBs: Act, 1S22, 
notic- * ‘"^ssessee for the two years ending 3 1st December, 1956 and 3 1st December. 1957, 

ottheT 1956 and 31st May, 1957, respectu-ely. The final instalment 

a,.gj_ -17,69,653 for each ofthetwove.arswas outs'.anding on the respective w.^uatioa 

deduction m deter- 

5'iould under the We.alth-t.ax Act, 1957. The .Appellate Tribunal held that this sum 

f,r.„ - " from the total comoutation of wealth if tiie said .amount ivas outstanding for less 


tha 


uudersection 18-A ofthe Income-t.ax Act was a debt owed 
Court anVsvercd the question in favour ofthe assessee. On appeal to the 

- no^e*^’ ^ waea an order under section IS- A (I) of the Income-tax Act is passed and 

" demand sent. Tne amount mentioned in the notice begins to be oi\ ed till a new figure is 


Nos. 627 and 628 of 1964 
S C J — ?2 


25th October, 1965. 
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substituted by the action of the assessee. On the valuation dates, the assessee had not taken any action 
under section 18-A (2) and consequently the amounts mentioned in the notices of demand were 
debts owed within section 2 :(m) of the Wealth-tax Act on the valuation dates 

There is no substantial difference between advance tax paid under the provisions of section 18-A 
and tax due and paid under a demand notice passed after an assessment. The only difference is that if 
the facts so svarrant, the assessee is enabled to pay less than the amount demanded by the Income-tax 
Officer But till a new estimate is made by the assessee, the amount is ascertained and there is a statu- 
tory liability on the assessee to pay the amount mentioned m the order under section 18-A. 

Appeals from the Judgment and Order dated 14th May, 1962, of the Calcutta 
High Court m Wealth-tax Matter No. 154 of 1960. 

A. V. Viswanatha Sastri, Senior Advocate (N. D. Katkhanis, R. H. Dbebar 
and R. N. Sachthey, Advocates, with him), for Appellant. 

T. A. Raimchandran, Advocate, and J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co., for Respondent. 

The Judgment of the , Court was delivered by 

Sikri, J . — ^Two questions were referred to the High Court by the Appellate 
Tribunal under section 27 of the Wealth-tax Act (XXVII of 1957). We are only 
concerned with the second question which reads as follows : — 

“ Whether on the facts and in the circumstances of the case, in computing the net wealth of the 
assessee, the arrears of tax as determined as per -notice under section 18-A of the Indian Income-tax 
Act for the two assessment years under consideration constitute a debt owed by the assessee within 
the meaning of section 2 (w) of the Wealth-tax Act as on the valuation date ” 

The facts and circumstances of the case are as follows: Demands in lespect 
of the payment of tax under section 18-A of the Indian Income-tax Act, were made 
against the respondent-company. M/s. Standard Vacuum Oil Co., Ltd., for the two 
years ending 31st December, 1956 and 31st December, 1957, by notices of demand 
dated 28th May, 1956 and 31st May, 1957, respectively. The final instalment of 
the amount of Rs. 47,69,653 for each of the two years was outstanding on the res- 
pective valuation dates. The assessee claimed that the demand for such tax should 
beallowed as deductionmdetermining thenet wealth of the assessee under the Wealth- 
tax Act. The Appellate Tnbunal held that this sum should be deducted from the 
total computation of wealth if the said amount was outstanding for less than a yeat- 
It f^urther held that the demand created under section 18-A of the Income-tax Act 
was a debt owed by the assessee, and it directed the Wealth-tax Oflacer to ascertain 
“ whether the demand referred to in this case was outstanding for less than one year 
on the valuation date and if so, he will allow the same as a deduction”. The High 
Court, following its decision in Assam Oil Co., Lid. v. Commissioner of Wealth-tax 
(Central), Calcutta^ answered the question in favour of the assessee. The Revenue- 
having obtained certificates of fitness from the High Court filed these appeals in 
this Court. 

Mr. Viswanatha Sastri, learned Counsel for the Revenue, contends that on a 
true interpretation of section 18-A the amount which is payable under it is not an 
ascertained amount as the assessee can estimate the amount which he should pay as 
advance tax. He says that the section contemplates more or less the opening of a 
running account between the State and the assessee and the exact amount is not 
finalised till the 1 5th of March, each year, which is the last date by which the assessee 
has to exercise his option to pay the amount demanded or a lesser sum. He says 
that the debt really becomes a debt on the 15th of March, when no option is exercised 
to pay a lesser sum. In order to appreciate the contention of the learned 
Counsel it is necessary to consider the relevant statutory piovisions first of the 
Wealth-tax Act and then of the Income-tax Act. Section 2 (m) of the Wealih-tax 
Act defines “ net wealth ” as follows ; — 

“ ‘ net we.alth ’ means the amount by which the aggregate value computed in accordance mlh 
thcprovisions of this Act of all the assets, wherever located, belonging to the assessee on the vaIii.alion 
date, including assets required to be included in his net wealth as on that date under this Act, is m 
excess of the aggregate value of all the debts owed by the assessee on the valuation date other tii.m,— 


I. (1963) 2 I.T.J. 246: 41 I.T.R,49. 
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0) debts which \indcr section 6 arc not to be taken into account; and 

(li) debts which arc secured on, or which have been incurred in relation to, any asset m res- 
pect of which wealth-tax is not payable under this Act.” 


Section 2 {q) defines ‘ valuation date ’ as : — 

“ in relation to any year for which an assessment is to be made under this Act, means the last 
day of the previous year as defined in clause (1 1) of section 2 of the Income-tax Act if an assessment 
were to be made under that Act for that year ”. 

It is not necessary to set out the proviso to this definition. Section 3 is the 
charging section which reads as follows : — 


“ Subject to the other provisions contained in this Act, there shall be charged for every financial 
year commencing on and from the first day of April, 1957, a tax (hereinafter referred to as wealth- 
tax) m respect^ of the net wealth on the corresponding valuation date of every individual, Hindu 
undivided family and company at the rate or rates specified in the Schedule.” 

The question with which we are concerned is whether the amounts directed to 
he paid by notices of demand dated 28th May, 1956 and 31st May, 1957, are “ debts 
owed ” ^ by the assessce within section 2 (m) on the respective valuation dates. Now 
the notices of demand were issued under section 18-A (1) of the Income-tax Act. 
The exact notices of demand which were issued arc not on record, but the learned 
Counsel drew our attention to the form of notice prescribed under the Act. Section 
t8-A (i), inter alia, provides that the Income-tax Officer may 

by order in writing, require an assessce to pay quarterly to the credit of the Central Go vern- 
juent onthe 15th day of June, 15 th day of September, 15th day of December, and 15th day of March, 
m that year, respectively, an amount equal to one-quarter of the income-tax and super-tax payable 
5 uiuch of such income as is included in his total income of the latest previous year in respect 
vi Which he has been assessed ”, 


It is not necessary to refer to the rate at which he has to calculate the tax. Sub- 
section (2) of section 18-A enables an assessce to formulatehis own estimam of the tax 
pyableby him if he considers thatthcincome islcssthan the income on which he has 
oeen required to pay tax, but he has to send this revised estimate of the tax payable by 
before any one of the dates specified in sub-section (1) {a) and adjust excess or 
oenciency in respect of any instalment already paid in a subsequent instalment or m 
ubsequcnt instalments. It is this provision which Mr. Sasiri relies on strongly to 
“MW that the demand under section 18-A (1) is not a debt owed, within section 
m) of the Wealth-tax Act. He further refers to sub-section (5) which provides for 
payment of simple interest by the Central Government for any amount paid by tne 
assessce in accordance with the provisions of section 18-A. He says that this shows 
a It is really the Government which ultimately becomes the debtor and there is no 
being owed by the assessce. He further urges that the vvord 
debt connotes a definite fixed amount and does not include merely a liability to 
y a sum which is not ascertained. 


In our opinion, the High Court was right in answering the question in favour 
.Msessee Section 18-A (10) provides that if the assessce does not submit a 
S estimate under sub-section (2) of section 18-A, and he does not pay on the 
pecified date any instalment of tax that he is required to pay under sub-section (1), 
Jj'WlbedeemSi S “sSsSe “drfault in raspea of such 
Sr!t submit a revised estimate but does not pay an mstalment m 

ordance therewith on the date or dates specified in sub-section (1), he shall b 
to be an iseSe in defauU in respect of such instalment or msialments. 
Utfe sub-section (U) an) sum paid or recovered from the 
.1 Jue provisions of section 18-A is given credit towards the tax due in respect of 
S year, wreannot Ld any substantial difference between advance 

ax paid Under the provisions of section 18-A and tax due and paid under a demand 

«'C. passed 

oS P® IS enabled to pay less than the amount demanded by the I^ome tg 
anri tx’ ®uttill a new estimate is made by the assessce, the amount s _ 

^here is a statuto,^ liaSy on the assessce to pay the amount mentioned in the 
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order under section 18-A. We agree with the observations of the Gujarat High 
Court in Commissioner of Wealth-tax v. Raipur Manufacturing Company^ that 

“ a condition subsequent, the fulfilment of which may result in the reduction or even 
extinction of liability, would not have the effect of converting the liability which attaches under 
such notice under section 18-A into a contingent habihty”. 

Inouropinion,adebtisowedwhenanorderunderseciionl8-A (1) is passed and a 
notice of demand sent. The amount mentioned in the notice begins to be owed till 
a new figure is substituted by the action of the assessee. On the valuation dates in 
these appeals, the assessee had not taken any action under section 18-A (2) and 
consequently the amounts mentioned in the notices of demand were debts owed 
within section 2 (ijj) of the Wealth-tax Act on the valuation dates. 

In the result we agree with the Calcutta High Court that the answer to the ques- 
tion referred to it should.be in favour of the assessee. The appeals, therefore, fail 
and are dismissed with costs, one set of hearing fee. 

g_ Appeals dismissed. 


. THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present; — ^P. B. ' Gajendragadkar, Chef Justice, K. N. Wanchoo and 
V. Ramaswami, JJ. 

Calcutta Dock Labour Board and others ' . • Appellants* 

V. 

Jaffar Imam and others • • Respondents. 

Calcutta Dock Workers {Regulation of Employment) Scheme {\95\), Clause 36— Termination of services of 
registered dock workers by the Calcutta Dock Labour Board formisconduct— Not permissible without proper enquiry 
and without due regard to principles of natural justice— Order of termination based solely on the detention order 
under the Preventive Detention Act {IV of 1966)— Legality of. 

The respondents were dock workers attached to the Port of Calcutta and were registered in the 
Reserve Pool They were detained under the Preventive Detention Act (IV of 1950) on the ground 
that they wert: guilty ofviolent and riotous behaviour and theirdetention was confirmed by the State 
Government after consultation with the Advisory Board constituted under section 8 of the Preventive 
Detention Act. After they were released fromdetcntion the Calcutta Dock Labour Board, their em- 
ployer, commenced disciplinary proceedings against the respondents and served notices on them to 
show cause why their services should not be terminated in terms of clause 36 (2) {d) of the Calcutta 
Dock Workers (Regulation of Employment) Scheme (1951) The principal ground m those notices 
was that the respondents had been detained for acts prejudicial tothe maintenanceof public order 
and as such their services were liable to be terminated. Accordingly the respondents sliowed cause 
against the proposed order, but the Calcutta Dock Labour Board not being satisfied with their represen- 
tations terminated their services. In the enquiry thus lield tiie respondents ^vcrc not given notice 
of any specific allegations made against them and no evidence -was led Only the detention order was 
apparently produced and the order of termination was solely founded on it. On the question of the 
validity of the order : 

Held, the order of the Calcutta Dock Labour Board terminating the services of the respondent 
was illegal and inoperative. 

There can be no doubt that when the Calcutta Dock LabourBoard purports to exercise its nutho- 

ritv to terminate the employment of Its employees, it is exercising authority and power of a qinsi- 
■ d ial nature In cases where a statutory body orauthority is empowered to tennin.atc thccniploy- 
menTof Its employees, the said autliority or body c.annot be heard to say that it will exercise its powers 
without due reg.ard to the principles of natural justice. 

1. (1963) 2 1.T J. 255 : 52 I.T.R. 482 at p. 522. 

* C.As. No'. 569 to 571 of 1964. 
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One of the basic postulates of the rule of law as administered in a dcmocractic country 
fovemed by a written Constitution isthat nocitizcn'shallloschislibcrty without a fair and proper 
Inal according to law which incvitabl) means in/rr aha, trial held in accordanccwrth the relevant 
statutory provisions or in their absence, consistently with the principles of natural justice. The 
Prei’cntivc Detention Act (IV of 1950) is an exception to this rule but the said Act has been held to 
be Constitutionally valid and the validity of a detention imdcr that Act can be challenged only oo, 
jraunds permissible in the light of the relevant provisions of that Act or on the ground oimalajtdes. 
But it cannot be argued that after a citizen is released from such detention an employer like the 
Calcutta Dock Labour Board can immediately start disciplinary proceedings against him and tell 
him in substance that he was detained for prejudicial activities which amount to misconduct and 
thatthc detention order was confirmed by the State Government after consultation with the Advi- 
sory Board and so he is liable to be dismissed from his employment . It is obvious that the Advi- 
sory Board docs not try the question about the propriety or validity of a citizen’s detention as a 
Court of law would. In some cases tlic detenue may be given a hearing ; but such a hearing is 
often, if not always, likely to be ineffective, because the detcnuc is deprived of an opportunity to 
cross-examine the evidence on which the detaining authorities rely and may not be able lO 
adduce evidence before the Advisory Board to rebut the allegations made against him. Having 
regard to the nature orjthc enquiry which the Advisory Board is authorised or permitted to hold 
before expressing its approval to the detention of a detcnue, it w’ould be entirely erroneous and 
uMly unsafe to treat the opinion expressed by the Advisory Board .as amounting to a judgment of 
a criminal Clourt. 


Even 111 regard to its employees who may have been detained under the Preventive Detention 
Act, if after their release the Calcutta Dock Labour Board wanted to take disciplinary' action 
^S^st them on the ground that they were guilty of misconduct, it w.as absolutely essentiid tha 
ftete should have been a proper enquiry. At this enquiry', reasonable opportunity shoud has e 
-en given to the respondents to show cause and before re.aching its conclusion the 
Dock Labour Board was bound to lead evidence ag.ainst the respondents, give them a reasonable 
ckaace to test the said cmdcnce, allow themliberty to lead cmdcncc in defence and then come to a 
Qtasionofits own. Such an enquiry is prescribed by the requirements of natural ^ticeand an 
® igation to hold such an enquiry' is also imposed by' clause 36 (3) of the Calcutta oc ■ or ‘erg 
^^ationofEmploy'mcnt) Scheme (1951). , 

lathe departmental enquiry held .against the respondents it w.as not open to the Calcutta 
. Eabour Board to act on mere suspicion and inasmuch as the order of termination in 
^tant case was clearlybased upon the detention order and nothmgclse, tberecanbe itt e ou 
aL in substance the stud conclusion was based on suspicion and nothing more. 

Appeals from the Judgments and Orders dated 4t]a August 1961, of the Calcutta 
HigK Court in Appeals from Original Orders Nos. 22, 29, and jO of I9o9. 

S. Sen, Senior Advocate, (S. ./Y. Mtikhcrjec, Advocate, tvitli him), for Appellan , 
Un all the Appeals). . 

K. R, Ckaudhuri, Advocate, for Respondents (In alLtlic Appeals) . 

The Judgment of tlic Court was delivered by . • ■ ni 

, C.J,— These three appeals arise out of three 

i the three respondents, Jaffar Imani, Brindaban Nayat an J .ji.'aooeilant 
Mve^y on tl,e Original Side of the Calcutta High Court nhauSS 

4' Calcutta Dock fabour Board. Eacl. one of tire SrSfas a 

J ^ order passed by tlie appellant, said order was 

jli^f^^6 6pck worker witli the appellaiit, on tlie ground challenged 

inoperative. Tire basis on which the impugned orders had not 

affo ? j*” enquiry' wliicli liad been held before passmg themselves and as 
Ae Wondents a reasonable opportunity to 
statiu^^ principles of natural justice had not been ^ gigjj by Jaffar 

i^nd been contravened. The imt Pf^^f^J^petition filed 
fmam and TamK,, -Des^., k.- Sinha. T., tvhei'eas the W'nt penooxi 
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Against these decisions, the respondents preferred appeals before a Division 
Bench of the Calcutta High Court. The Division Bench has allowed the appeals 
and has issued an -appropriate writ directing that the impugned orders by which 
the employment of the respondents was terminated by the appellant should be 
quashed. The appellant then applied for and obtained a certificate from the said 
High Court and it is with the certificate thus granted to it that it has come to this 
Court in appeal. 

It appears that the three respondents were' dock workers attached to the Port 
of Calcutta and were registered in the Reserve Pool. On 12th August, 1955, the 
Commissioner of Police, Calcutta, passed-an order under section 3 (1) [a) (ii) of 
the Preventive Detention Act, 1950 (IV of 1950) (hereinafter called, ‘the Act’) 
directing that the respondents should be detained, as he was satisfied that they were 
guilty of violent and riotous behaviour and had committed assault and as such, it 
was necessary to detain them with a view to preventing them from acting in any 
manner prejudicial to the maintenance of public order. The respondents then made 
representations to the State Government under section 7 of the Act alleging that 
the grounds set out in the detention orders passed against them were untrue and 
that their detention was in fact mala fide. 

On receipt of these representations, they were forwarded by the State Govern- 
ment to the Advisory Board under section 9. It is well-known that the Act had made 
a provision for referring orders of detention to the Advisory Boards constituted 
under section 8. When the Advisory Board received the representations made by 
the respondents, it took into account the material placed before it, considered the 
said representations, and submitted its report within the time specified by section 
10 (1). Since the report was against the respondents, their detention was confirmed 
by the State Government under section 11 of the Act and in consequence, their 
detention was continued for about 11 months. j 

After they were released from detention, they applied for allocation to registered 
dock employment, but instead of passing orders in favour of such allocation, the 
■ appellant commenced disciplinary proceedings against them and notices weic 
served on them to show cause why their services should not be terminated on 14 
days’ notice in terms of clause 36 (2) (rf) of the Calcutta Dock Workers (Regulation 
-of Employment) Scheme, 1951 (hereinafter called “ the Scheme ” ). The principal 
ground in these notices was that the respondents had been detained for acts preju- 
dicial to the maintenance of public order and as such, their services were liable to 
be terminated. Accordingly, the respondents showed cause against the proposed 
order, but the Deputy Chairman of the appellant was not satisfied witli their repre- 
sentations, and so, he terminated their services on 17th December, 1956. While 
doing so, each one of them was given 14 days’ wages in lieu of notice for the equiva- 
lent period. The respondents challenged this decision by preferring appeals to 
the Chairman of the appellant, but their appeals did not succeed and the orders 
passed by the Deputy*^ Chairman were confirmed on 4tli April, 1957. It is against 
these appellate orders tliat tlie respondents filed the tliree writ petitions which have 
given rise to the present appeals. 

It is plain that both the Deputy Chairman who passed the impugned orders 
against the respondents, and the Chairman of the appellant who heard the respon- 
dents’ appeals, have taken the view that the orders of detention passed against tlic 
respondents, in substance, amounted to orders of conviction and as such, the appellant 
was justified in terminating the respondents’ employment. Botli the original as 
well as the appellate orders unequivocally state tliat having regard to tlie fact that 
the respondents had been detained, and that their detention was confirmed and 
continued after consultation witli the Advisory Board, it is clear that they were 
guilty of the conduct alleged against them in the orders of detention. In tliat 
connection, it was pointed out that the Advisory Board consisted of persons of 
eminent status and undoubted impartiality, and so, the fact that the representations 
made by the respondents were not accepted by tlie Advisory Board and that their 
detention was confiimcd by the State Government in consultation with the Advisoiy 
Board, was enough to justify the appellant in terminating the employment of the 
respondents. 
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The two learned single Judges who heard the respective wit petitions substan- 
tially took tlic same view. Sinha, J., hasobscr\’’cd that tlie respondents had a hearing 
before a xtry responsible body and the report that went against them showed that 
the detaining autliority ^\'as justified in holding tliat the respondents were guilty 
of the charges and had thus committed acts of indiscipline and misconduct within 
tlie meaning of tlic Scheme. In fact, Sinha, J., felt no hesitation in holding that 
the appellant would be entitled to take disciplinary action against tlic respondents 
upon suspidon, and he held that the appellant's suspicion against the respondents 
■was more than justified by the fact that tlic detention of the respondents received 
the approval of the Advisory Board. P. B. hlukhcrji, J., also approached tlie 
question on the same lines. He held that the appellant w^ entitled to take into 
consideration tlic fact tliat the respondents had been detairied, tliat tlie statutory 
Adiisori' Board had considered the representations of tlic respondents and^ had 
not accepted them, and that tlie grounds of detention showed tliat the detaining 
authoriy was satisfied tliat tlic respondents were guilty of tlic conduct which was 
prejudicial to the maintenance of public order. “ In the premises.” said tlie learned 
Judge, “ I am satisfied that the order terminating Brindabati Nayak s services was 
justified.” 


The Court of Appeal ivhich heard the three appeals filed by the respondent 
a^nst tlic respective orders passed by the two learned single Judges has disagreed 
With the approacli adopted by llicm in dismissing the respondents ’ writ petiUons. 
t has held that in acting merely on suspicion based on the fact tliat the r^pondente 
ad been detained, the appellant had acted illegally and that made the impugne 
oraers im^alid and inoperative. Mr. B. Sen, for the appellant contends that the 
we\s taken by the Court of Appeal is erroneous in law. 

Before dealing ivith this point, it would be useful to refer to tlic relevant provisions 
Je Scheme. The Scheme has been made by the Central Govcrni^nt m ^ercise 
ot the powers conferred on it by sub-section (1) of section 4 of Dock Worker 
(Regulation of Employment) Act, 1948 (IX of 1948). Clause 3 (n) 

^ meaning a pool of registered dock ivorkers who av 

^0 not, for the time being, in the employment of a „ 

employer as a mondily worker. The three respondents belong to tins category ot 
23 of die Scheme guarantees the specified minimum wgw to 
on the Reserve Pool Register. Clause 29 prescribes the obligations 
workers, whereas clause 30 provides for die obfi^tions o 
Dlause 31 prescribes restriction on employment. Clause 
allowances and other condidons of sendee, whereas cl^se 34 

disrin?-^^ ^ respect of unemploynnent or under- employment, mneerned in 

plinary^ procedure and it is ividi this clause diat we are dmec ) , ^ 

& Clause 36 ( 2 ) prowdes diat a registered dock workei in the ^ 

is avaUable for work and fails to comply 
renorf^'!?^- Scheme, or commits any act of indiscipline oi . matter 

and 'vriting to die Special Officer, who may, after mvesd.^ ^ 35 

taVp *• prejudice to and in addition to die pow^ diat ivorker! 

Sub ®Ptlie five steps indicated by sub-clauses (a) to (e) ^ ^ qc ,n\ down 

g>-clause (.) refers to dismissal of ffie guilty worfanan. ffion conc^^ed 

*kall action is taken under sub-clause ( 1 ) or ( 2 ), P g^ould not be 

taken ^ri opportunity to show cause why die propose noivers of die 

gJfPagamst him. Clause 36-A prmddes for the disaplmaiy 

-That, in brief, is die nagre of 

Scheme substituted by another Scheme m 1956. words, the 

to clause 36 ( 3 ) of the eaiffier ^dteme Jnome^^ 

^ taken ^ under both the Schemes requure diat be o yr p ^ 

the nr ^ ^'^ovkev, an opportunity must be ^ven to Imn to snow ca 

oposed action should not be taken against liim. _ , — 

^'ithoritv^! tio doubt diat when die appellant P^' P°^ ^ respondents 

to terminate the employment of its employees such as tiie resp 
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in the present case, it is exercising authority and power of a quasi-judicial character. 
In cases where a statutory body or authority is empowered to terminate the employ- 
ment of its employees, the said authority or body carmot be heard to say that it 
will exercise its powers without due regard to the principles of natural justice. 
The nature or the character of the proceedings which such a statutory authority 
or body must adopt in exercising its disciplinary power for the purpose of terminating 
the employment of its employees, has been recently considered by this Court in severtd 
cases, vide the Associated Cement Companies Ltd., Bhupendra Cement Works, Surajptir v. 
P. Sharma and another'^ and Lola Shn Bhagwan and another v. Shri Ram Chand and 
another^, and it has been held that in ascertaining the nature of such proceedings 
with a view to decide whether the principles of natural justice ought to be followed 
or not, the tests laid down by Lord Reid in Ridge v. Baldwin and others^ are relevant. 
In view of these decisions, Mr. Sen has not disputed this position and we tliink, 
rightly. 

Therefore, the question which falls to be considered is whether die appellant 
can successfully contend that it was justified in acting upon suspicion against the 
respondents, the basis for the suspicion being that they were detained by orders 
passed by the appropriate authorities and that the said orders were confirmed by 
the State Government after consultation widi the Advisory Board. It is hardly 
necessary to emphasise that one of the basic postulates of the rule of law as adminis- 
tered in a democratic country governed by a written Constitution, is that no citizen 
shall lose his liberty without a fair and proper trial according to law ; and legal and 
proper trial according to law inevitably means, inter alia, a trial held in accordance 
with the relevant statutoiy provisions or in their absence, consistently with tlie 
principles of natural justice. The Act is an exception to this rule and in that sense, 
it amounts to an encroachment on the liberty of the citizen. But the said Act has 
been held to be constitutionally valid, and so far as detention of a citizen effected 
by an order validly passed by die appropriate authorities in exercise of the powers 
conferred on them is concerned, its validity can be challenged only on grounds 
permissible in the light of die relevant provisions of the Act or on the ground of 
mala fides. Whenever detenus move the High Courts or the Supreme Court 
challenging the validity of the orders of detention passed against them die scope of the 
enquiry which can be legitimately held m such proceedings is thus circumscribed 
and limited. In such proceedings. Courts cannot entertain the plea that die loss 
of liberty suffered by the detenue by his detention is the result of mere suspicions 
enter tabled by the detaining authorities, provided the detaining authorities act 
bona fide ; their subjective judgment about the prejudicial character of die activities 
or conduct of the citizen sought to be detained, is not open to challenge or scrutiny 
in ordinary course, and in that sense, it may have to be conceded that die loss of 
liberty has to be suffered by a citizen if he is detained validly under the relevant 
provisions of the Act. Thus far, there is no dispute. 

But the question which we have to consider in die present appeals is of a 
different character. A citizen may suffer loss of libeity if he is detabied validly 
under the Act ; even so, does it follow that the detention order which deprived 
the citizen of his liberty should also serve indirectly but effectively the purpose of 
depriving die said citizen of his livelihood ? If the view taken by the appellant’s 
officers who tried the disciplinary proceedings is accepted, it would follow that if 
a citizen is detained and his detention is confirmed by the State Government, his 
services would be terminated merely and solely by reason of such detention. In 
our opinion, such a position is obviously and demonstrably inconsistent with the 
elementary' concept of die rule of law on which our Constitution is founded. When 
a citizen is detained, he may not succeed in challenging the order of detention 
passed against him, unless he is able to adduce grounds permissible under die Act. 
But we are unable to agree with Mi . Sen’s argument that after such a citizen is 
released from detention, an employer, like die appellant, can immediately st^t 
disciplinary proceedings against him and tell him bi substance that he was detain _ 


1 AI.R 1965.se 1595 
2. A.I.R. 1965 S C. 1767. 


3. L.R. 1964 A.C 40. 
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for prejudicial activities which amount to misconduct and that tlie detention order 
uas confirmed by tire State Govemment after consultation with the Advisory' Board, 
and so, he is liable to be dismissed from his employment. It is obvious that the 
Advisory Board does not try the question about the propriety or validity of the 
dtizen's detention as a Court of law would, indeed, its function is limited to con- 
sidei the relevant material placed before it and the representation received 
from detenu, and then submit its icporl to the Stale Government within the 
time specified by section 10 (1) of the Act. It is not disputed that the 
Advisory’ Board considers evidence against the detenu whicli has not been 
tested m the normal way' by cross-examination ; its decision is essentially 
different in character fiom a judicial or quasi-judicial decision. In some cases, 
a detenu may be given a hearing ; but such a hearing is often, if not always, likely 
to be ineffective, because the detenu is deprived of an opportunity to cross-examine 
the evidence on which the detaining authorities rely and may not be able to adduce 
evidence before the Advisoi'y' Boaid to icbut the allegations made against him. 
Having regaid to tlic natuic of the enquii'y' which the Advisory Board is authorised 
or permitted to hold before expressing its approval to the detention of a detenu,, 
it would, we think, be entiicly' cironcous and wholly unsafe to tieat the opinion 
^pressed by the Advisory' Board as amounting to a judgment of a criminal Court. 
The main infirmity' which has vitiated die impugned orders arises from the fact 
that the said ordeis equate detention of a detenu with his conviction by' a ci'immal 
Court. We are, therefore, satisfied that die Court of Appeal was tight in taking 
he view that in a departmental enquiry' which the appellant held against t e 
respondents it was not open to the appellant to act on suspicion, and inasmucli as 
the appellant’s decision is clearly based upon the detention orders and nommg 
'=he, there can be litde doubt that, in substance, the said conclusion is based on 
5'rspicion and nothing more. 

. Even in regaid to its employees who may have been detained under the Ac^ 
"after their release the appellant wanted to take disciplinary action against them 
on the giound that they were guilty of misconduct, it was absolutely essential that 
'0 appellant should have held a proper enquiry'. At this enquiry, ’^oaso 
opportunity should have been given to the respondents to show cause and betore 
reachmg its conclusion, the appellant was bound to ]cad_ evidence 
iM P°^^onts, give tlicm a reasonable chance to test tlic said evidence, a o „ , 
liberty to lead evidence in defence, and tlicn come to a decision of 
tfi prescribed by tlic rcquiicmcnts of natural justice and a g 

c 1 ^"oh an enquiry is also imposed on the appellant by clause ( ) 

We of 1951 and clause 45 (6) of tlie Scheme of 1956. It “ions 

made'^ the respondents were not given notice of ^”7 spec j the 

SS the record clearly shows tliat no ovidenco was led m 

It IS only the detention orders that were apparen y Produced 
order^ the detention orders alone that the whole Proceedings les Court 

of A? f^tmded. That being so, we feel no hesilaUon in Iroldmg Jat the Uou ^ 
barn perfectly right in setting aside the respective or P 

respo^^^^Sle Judges when they dismissed the three w'li pe 

strenuously contended that if we were to a proj^ei^ enq^^ 

won^ fi j ^SWt the respondents before terminating then j ^P 

to take any disciplinary "oUon agamst 

"n p\tp Respondents are bullies and they have terrons _ evidence against tliem 
a den one would be willing or prepared to giy y appellant 

enquiry. Even assuming that Mr. Sen is ^ do 

"ot See rP^^rence difficulty in bringing home its charges , j enquiry officer 
how such a fear could justly Hie approach ^^opted by^tlm enqu y 

case. What would happen if a desperate ^ ^ 

I the appellant had not bep ^otamed un 
"proDer appellant can validly dismiss such ^rr ^RuPl Y > ^ ^ detained 

P enquiry. The circumstance that the respondents happenea . 

scj-^3 
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•can afford no justification for not complying with the relevant statutory provision 
and not following the principles of natural justice. Any attempt to short-circuit 
the procedure based on considerations of natural justice must, we think, be dis- 
-couraged if the rule of law has to prevail, and in dealing ivith the question of the 
liberty and livelihood of a citizen, considerations of expediency ivhich are not 
permitted by law can have no relevance whatever. 

The result is, the appeals fail and are dismissed with costs. 

V.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, 
M. Hidayatullah and V. Ramaswami, JJ. 

The Tata Oil Mills Company, Ltd., Bombay . Appellant* 

V. 

K. V. Gopalan and others . . Respondents, 

Kerala Indastnal Establishments {National and Festival Holidays) Act {XLVII of 1958), sections 3 and 1 1 
—Scope and effect of section 3 read with section 1 1 . 

The result of section 3 of theKerala IndustnalEstablishments (National and Festival Holiday's) 
Act (XLVII of 1958) was that every employer to whom the Act applied had to declare holidays on the 
'26th of January, the 15th August and the 1st of Mayandhad togive four otherhoUdaysaccordingto 
the decision of the Inspector, the requirement of the section being tjiat tjielnspectorhad to consult 
the employer and the employees before fixing such other holidays In other words section 3 statu* 
tonly fixed the number of paid holidays at 7 seven fixed three out of them and left the decision of 
'the remaining four to the Inspector. 

Section 1 1 ofthe Act gives an option to the employees, they can choose to have the paid holida)s 
•either as prescribed by sectionS orasare available to them under any other law, contract, custom or 
-usage. In exercising this choice it must however be bome in mind by the employees that the 26th 
•of January, the 15th of August and the 1st of May have to be t.aken as three holidays That is the 
direction of section 3. In regard to the remaining 4, the Inspector decides which days should be paid 
Jiolidays In other words, the statutory requirement is 7 paid holidays. Ifunderthe existing arrange- 
ment the employees are entitled to have more than 7 paidholidays, that right will not be defeated by 
-section 3 because section 11 expressly provides thatif the rights or privileges in respect of paid holidays 
•enjoyed by the employees are more favourable than are prescribed by section 3, their existing rights 
and privileges as to the total number of holidays will not be prejudiced by section 3. The scheme of 
section 1 1 thus clearly shows that section 3 is not intended to prescribe a minimum number of paid 
holidays in addition to the existing ones. If in addition to tlie tJiree holidays which arc compulsory 
.under section 3, the employees are gettmg, say threeother paid holidays, then section 3 would step in 
-and would require the employer to give his employees one more paid holiday so as to make the number 
of paid holidays seven. If sections 3 and II are read together there is no doubt that the contention 
’that the seven holidays asprescribed by sectionS would beinaddition to the existing ones is clearly 
'Untenable. 

Appeals by Special Leave from the Award dated 20th September, 1962 of 
•the Industrial Tribunal, Emakulam in Industrial Dispute Nos. 10 and 11 of 1962, 
respectively. 

G. B. Pai, Advocate, and J, B. Dadachanji, 0. C Mathur and Ravinder jYaratn, 
.Advocates of if/r. J. B. Dadachanji & Co., for Appellant (In both the Appeals). 

Ai. R. K. Filial, Advocate, for Respondents (In both the Appeals). 

The Judgment of the Court was delivered by 

'Gajaidragadkar, C. J . — The short question of law which these two appeals If 
'Special Leave raises for our decision involves the constitution of section 3 of ihc 
Kerala • Industrial Establislunents (National and Festival Holidays) Act, 1958 


* C As Nos 159 and 160 of 1964. 
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(XLVII of 1958) (hcrcinaflcr called the Act), That question arises m this 
way. Two complaints wcic filed against the appellant, the Tata i i i s 
Company Ltd'., by the two group.s of rc.spondcnts, its workmen, respectively 
mdev section 33-A of the Industiial Disputes Act. These applications 
alleged that tlie management of the appellant had contiavcned t e provision 
of section 33 of the said Act inasmuch as it had denied its emp oyees 
withis’ages on Founder’s Day and Good Friday m 196-. Accor mg ^ 
respondents, they wcic entitled to have holidays with pay on the^ sai \ 

under the terms and conditions of sendee, and so, they claimed that le i 
should direct the appellant to give its employees holidays un er 
existing anangement and should pass other appiopnate orders or P J' 

of wages for, tlic two holidays in question. The appellant dj^pu c ^ j 

of the respondents’ contention. The Tiibunal has rejected tie ^?P . . , ' 

and has declared that the respondents arc entitled to the pnvi P, 

on Founder’s Day and Good Friday in 1962. It has also ordcre rimnrwdonate 
should pay the wages to the respondents for those two days an i P P o^ainst 
salary’ of the staff members as soon as the award comes into * , before it by 
these orders passed by tlic Tribunal on the two complaints p Soecial 

4e respective respondents that the appellant has come^ to u award the 

Lease ; and on its behalf, Mr. Pai has contended that 

Tribunal has misconstrued the effect of sections 3 and 11 ° , orovisions for 

Order 30 of the Standing Orders of the appellant company , It lays 

leave of all categories. . Standing Order 30 (vi)_ 

doiTO that the factory will be closed on the following days w ^ casual or 

as.Cotnpany Holiday^ rvifh pay, and ivil! not be counted against the casua 

prmlege leave of an employee : 

1. New Year Day (1st January). 

2. Founder’s Day (Saturday nearest to 3rd Maich). 

3. Good Friday. 

4. Onam. 

5. Christmas Day (25th December). _ . 1 t in the event 

^ uote appended to this provision '^Lich juakes it clem t la^^^ j-easons of 

being compelled to obserx^ a holiday jyijLe or casual leave 

nfiu’ '^^y® shall not be counted as again P , Thus, it is 

he employees but shall be treated as Company ho 1 ^ entitled to 5 

Jar that under the relevant Standing Order, the respondents 
psiu holidays every year eement 

JiPt, Standing Orders were fi'amed and .^ybich the appellant 

appellant and the respondents’ Union as a , number of total 

Stant a further holiday, and this which the appellant thus 

m a year to 6. The additional holiday wh the respondents 

^ d to give to the respondents weis to be given on holiday was analogous 

to r celebrate its Union Day. _ being^ that -just as the 

aun u ^^^'Icr’s Day', the idea underlying the ^r respondents should be 

JPellant gave a paid holiday on the Founder’s Day, the respon 

a paid holiday on the Union Day. respondents began 

to -1 ^ appears that even after tliis agreement was J ’ prepared to make any 

holidays ; but the appellan the^^ioice of the agreed 

liolidp^^ holidays. It was J j to the Company an agreed 

^ Jdays to tire employees provided they submitted to tne o ^ 

'"^^'^chhohdays!^ ' . . / the 29th December, 

195R^^ p the Act was passed and it came into orce 

oection 3 of the Act provides : m each calendar 

J^oMays-Every and the 1st May and fou 

holiday of one whole day on the 26tb January, the Ihth ^ S 
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other holidays each of one whole day for such festivals as the Inspector may, in consultation with 
the employer and the employeesj specify in respect of any industrial establishment. ” 


The result of this provision was that every employer to whom the Act applied had' 
to declare holidays on the 26th January, the 15th August and the 1st May and had’ 
to give four other holidays according to the decision of the Inspector, the require- 
ment of the section being that the Inspector had to consult the employer and the 
employees before fixing such other holiday. In other words, section 3 statutorily 
fixed the number of paid holidays at 7 ; fixed three out of them and left the decision 
of the remaining four to the Inspector who had to consult the employer and the 
employees. 


In pursuance of this provision, the Inspector declared certain holidays for the 
year 1959. Not satisfied with the decision of the Inspector, one of the appellant’s 
employees Mr. Baskara Menon filed a writ petition in the Kerala High Court under 
Article 226 of the Constitution challenging the validity of the Inspector’s decision.. 
In that writ petition, the question about the construction of section 3 of the Act 
was agitated. In the result, the High Court held that the complaint made by the 
petitioner against the validity of the decision of the Inspector was not well-founded, 
and so, the writ petition was dismissed. 

In 1962, tlie appellant followed the same procedure and got a decision as to 
the festival holidays from the Inspector and declared that the said holidays would 
be observed as paid holidays in the year. At this time, certain industrial disputes ! 
were pending between the appellant and its employees belonging both to monthly 
and daily-rated categories before the Industrial Tribunal at Ernakulam. The j 
respondents felt that the declaration of the holidays made by the appellant for tlie ^ 
year 1962 amounted to a contravention of section 33 of the Industrial Deputes 
Act, and so, they filed the two present complaints before the Industrial Tribunal ' 
under section 33-A of the said Act. That, in brief, is the genesis of the present 
complaints. 

We have already noticed the provisions of section 3 of the Act. The contention 
raised by the respondents before the Tribunal was that the statutory provision as 
to 7 paid holidays prescribes the minimum number of holidays which the employer 
has to give to his employees. This provision, according to the respondents, does 
not over-ride or abrogate the existing arrangement as to paid holidays. In regard 
to paid holidays wliich are common to section 3 and tlie present arrangement, 
they would, of course, have to be treated as paid holidays, but the four other festival 
holidays which the Inspector decides from year to year would be in addition to tlic 
holidays which the appellant is bound to give to the respondents imder die e.xisting 
arrangement, and since the appellant has limited the number of paid holidays to 
7 for the year 1962, it has acted conti-ary to the terms of employment evidenced by 
the existing arrangement as to paid holidays and that constitutes the violation of 
section 33 of die Industrial Disputes Act. This contention has been upheld by die 
Tribunal ; and Mr. Pai argues that the view taken by the Tribun^ is plainly 
inconsistent with the true scope and effect of section 3 read with section 1 1 of die 
Act. 

That takes us to section 1 1 of the Act, because diis section has to be read along 
with section 3 in determining die validity of die conclusion recorded by the Tribunal 
on the main point of dispute between the parties. Section 1 1 reads thus : — 

“Rights and privileges under other laws, etc., not affected . — Nothing contained in this Act flialj 

adversely affect any rights or privileges which any employee IS entitled to with respect to nations 

andfestn-al holidays on the date on which this Act comes into force under any other law, , 
custom or usage, ifsuch rights or privileges arc more favourable to him than those to which he woum 
be entitled under this Act. ” 

This section gives an option to the employees ; they can choose to have the paid 
holiday's either as prescribed by section 3 or as arc available to them under any 
odier law, contract, custom or usage. In exercising this choice, it must, bowcv , 
be borne in mind by the employees that die 26th January, the 15th August anu 
1st May have to be taken a? duree holidays. That is the direction of scctio 
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fo regard to tlie rcmaimng 4, the Inspector decides which days sliould be naid 
iiolidajs. In other words, tlie statutory icquiicmcnl is 7 paid holidavs. If under 

einployccs arc entitled to have more 'thaii 7 paid 
« V defeated by section 3 because section 11 cxpresslv 

if the rights or privileges in icspcct of paid holidays enjoyed by the 
jtnri n favourable than ai c preset ibed by section 3, their exikin» rierhts 

lo the total nurnber of holidays ^viIl not be picjudiced by section 3. 
■cribek thus clearly shows that section 3 is not intended to pres- 

number of paid holidays in addition to tiic existing ones, so tliat 
DksX entitled to claim the seven holidays prescribed bv sectionlS 

If in to %vhich they arc entitled under the existing arrangement. 

^ holidays which aic compulsor>' under section 3 the 
getting, say 3 other' paid holidays, then section 3 would step in and 
'ire tlie employer to give his employees one more paid holidav, so as to 
toeetbpr of pnid holidays 7. In our opinion, if sections 3 and 1*1 are read 

7 holifin’ -I doulil that (he respondents’ claim that they should have 

the Drecpnt^^ pi escribed by section 3 plus 6 holiday's as arc available to them under 
>ere havi ^^”S.^™ont is clearly untenable. In tlie present ease, the respondents 
hoiid”^ ^ holidays. The statute has fixed the minimum number at 7 
■Wplovep": since the existing arrangement was less favourable to tlie 

^odaim 7* \’%®^^iitor)' provision will come to their help and they will be entitled 
^f'batbes^ H in a year, and that means that section 3 will be operative, 

in procediirc followed by the employer in consulting the Inspector and 

i'y theltat?/ holiday's for 1962 in addition to tlie tlirce holidays fixed 
Tribi f ^ perfectly consistent with the provisions of section 3 of the Act. 
lencd cpri' therefore, in error in holding that the appellant had contra- 

lion 33 of die Industrial Disputes Act. 

^PPeals must be allowed, the orders passed by tlie Tribunal 
ivoiild be no ordo-*^ complaints set aside, and the two complaints dismissed. There 


V.K. 


as to costs. 


Appeals allowed. 


THE SUPREME COURT OF INDIA. 


(Civil Appefiate Jurisdiction.) 

K. SuBBA R_t\o, J. R. Mudiiobkar and R. S. Bachaw'.at, JJ, 

^rhuthanNair 


^jhinni 


0 . 


Appellant^ 


^mniu Amma and others . . Respondents. 

'f ^‘^^^‘^nimaU.atficoam Tanvad— Tanvad or srlf~acguired pnp:7ly—Presumpttan and onus 

Courts ha 


'‘^ixsado l'i*= difference between a jo ml Hindu famiiyunder the Hindu Law anda 

^^’S'erent'^ ^'taromakkathay.am law in the contc.Kt of .acquisition of properties and have adopt- 
ituily IS u • ascertaining whether a property acquired m the name of a member of the 

'’“o a property or thesclf-acquircd property of thes.aid member. Under Hindu Law, 

‘S that It in the name of .a member of a joint family, it is incumbent upon those assert- 

ostKed siiffi property to establish it 'W'lien it is pi oved or admitted thatafamily 

raises a nucleus with^the aid of which the member might have made the acquisition, the 
tombcrto ^‘^‘^f'^”P*^'°n.thatius ajomt family property and the onus is shifted to the indnidual 
lesaiQ pp tablish that the property was acquired by him without the aid of the said nucleus But 
'-mbsr accepted or .applied to acquisition of properties in the name of a junior 

"'^dedon Thcrcis no presumption eitherwayand thequestion has to be 

''•aeia.s , “feach case. But it is settled law that if a property is acquired in the name of 
'’■d good iLl ^ ^ strong presumption that it is a Sanvad property and the presumption must 
®ss and until it is rebutted by acceptable evidence. 


No. 273 


of 1963. 


ISthsAugust, 1965. 
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In the instant case the 4th defendant one ofthe sons of the 1st defendant — I-araoM(ihad failcdto 
discharge the burden which shifted on him to prove that the property acquired was not taraiA 
property. 

Appeal by Special Leave from the Judgment and Decree dated the 15th July, ■ 
1955 of Madras High Court in Appeal Suit No 142 of 1951. ' 

C. Chatterjee, Senior Advocate, {R. Thiagarajan, Advocate, with him), for 
Appellant. 

A V. Vtswanatha Sastii, Senior Advocate (V. A. Seyid Muhammad, Advocate witli 
him), for Respondents Nos. 1 to 24. 

The Judgment of the Court was delivered by 

Subba Rao, J. — ^This appeal by certificate raises the question whether a certain 
property, described as Chalakkode pi-operty, is the property of the tavazht of which, 
the appellant and his mother are members or the separate property of the appellant. 

Plaintiffs in O.S. No. 108 of 1948 in the Court of the Subordinate Judge;-' 
Palghat, and the defendants in the said suit are members of a Malabar tavazhi 
originally it was a branch of a tarwad, but separated itself from the said tarwad on ' 
13th July, 1934, under a decree in a partition suit. The said tavazhi owns a number i 
of properties. The plaintiffs filed the suit against the tavazhi, represented by its ' 
manager and others, for arrears of maintenance due to them and for other reliefs. i 
In the plaint it was alleged that the said Challakkode nilam property was the property 1 
of the tavazhi and, therefore, they were entitled to maintenance from the income of i 
the said property also. The defendants in tlieir written-statement denied tliat the t 
said property was the property of the tavazhi, but alleged that it was purchased from , 
and out of the private funds of defendant 1 and her son, defendant 4. One of the j 
issues raised was whether the property referred to in paragraph 5 of the plaint \ 
was tavazhi property from which maintenance could be claimed. The learned • 
Subordinate Judge held that the said property did not belong to the tavazhi but it 
was the personal property of defendants 1 and 4. In the result in giving a deciee , 
for maintenance, he did not take intq consideration the income from the said pro* | 
perty. On appeal, a Division Bench of the Madras High Court, having regaid to | 
the relevant presumptions under the Malabar law, held that the said property i 
belonged to the tavazhi ; in the result, it allowed the appeal and remanded tlie suit | 
to the Court of the Subordinate Judge for fixing the rate of maintenance after j 
taking into account the income from the said property also. The 4th defendant, J 
after obtaining the certificate from the High Court, has preferred the present appeal , 
to tills Court against the judgment of the said Court. In this appeal, the plaintiffs, ; 
tlie first defendant and other defendants have been impleaded as respondents. 

The only qiiestlon in the appeal is whether the said property is the property 
of the tavazhi or is the self-acquired property of the first respondent and her son, 
the present appellant. 

Mr N. C. Chatterjee, learned Counsel for the appellant, contends that the first 
and the fourth defendants are not the managers of the tavazhi properties ; even if 
they are, there is no presumption under the Malabar law that the properties acquit cd 
in their names are tavazhi properties ; and that even if there is such a presumption, 
the appellant has proved by relevant evidence that tlie Challakkode property is 
the self-acquired property of himself and the 1st defendant. 

Mr. A. V. Viswanatha Sastri, learned Counsel for the i espondents, argues that 
the 1st defendant is the karnavati of the tavazhi, that she was managing the tavazhi 
properties during the crucial period with the active hedp of her son, the 4th defen- 
dant-appellant, that there is presumption under the Manimakkathayam law that 
a property acquired in the name of a manager of tavazhi is the property of the tavazhi 
and that the said presumption has not been rebutted by any acceptable evidence. 
Further, he contends that the same presumption .should be invoked m the case of 
the 4th defendant-appellant, ivho was in de facto management of the said property 
during- the crucial period and that he had kept back all the relevant accounts and 
failed to rebut the said presumption. 
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' To appreciate the scope of the said presumption it is necessary to notice briefly 
the relcN^ant legal incidents of “ tarwad " under the Marumakkathayam law. The 
said law go\ erns a laigc section of people inhabiting the West Coast of South India. 
‘‘Marumakkathayam” literally means descent thiough sisters’ children. There 
IS a fundamental difference between Hindu law and Mai umakkathayam law in 
that, tlic fornicr is founded on agnatic relationship while tire latter is based on 
matriarchate. The iclcvant principles of Marumakkathayam law arc well settled 
and, therefore, no citation is called for. A brief suivcy will suffice. 

A family govcincd by Marumakkathayam law is known as a (arwad : it con- 
sists of a mofficr and her children, whctlici male or female, and all their descendants, 
Hhetlier male or female, in the .female line. But the descendants, whether male or 
female, or her sons or the sons of the said descendants in the female line do not 
bdong to the tarwnd — they belong to the tarwads of their motlicrs. A tavazhi is a 
branch of a (arwad. It is comprised of a group of descendants in the female line of a 
male common ancestor who is a mcmbci of the (arwad. It is one of the units of 
the larwad. It may own separate property as distinct from (arwad property. The 
management of a (arwad or (avazhi ordinarily vests in tlie eldest male member of the 
ionvadov tavazhi^ as tire ease may be. Birt there arc instances where the eldest female 
inember of a larwad or a (avazhi is the manager thereof. The male manager is called 
we karnavan and tire female one, karnavad. A karnavad or harmvan is a representa- 
tive of the (arwad or (avazhi and is the protector of the members thereof. He or 
she stands in a fiduciary' relationship rvitlr the members thereof. In such a system of 
law there is an inherent conflict between law and social values, between legal incicknts 
snd natural affection, and between duty and interest. As the consort or the children 
0 a male member, rvlrcthcr a karnavan or not, have no place in the (arwad, tlrCy have 
property of the (arwad. Wlratcver might have becn^ the attitude 
® |he members of a tanvad in the distant past, in modern times it has given rise to a 
“'S of unnaturalncss and the consequent tendency on tire part of the male 
embem of a fartead to divert tire family properties by adopting devious metiiods^ O’ 
SR wives and children. Courts Irae recognized the difference between a lom 


JJmau family undci the Hindu law and a (arwad under the Mar umakkadrayam 
y in the context of acquisition of properties and have adopted different piincip es 
,v ^^^^rtaining whtlrcr a property acquired in tire name of a member of a famuy ^ a 
property or tire self-acquired property of the said member. n er 
Hmdu law, when a property stands in the name of a member of a jomt family, it 
U'fi upon those asserting that it is a joint family property to es a • 

aid proved or admitted that a family possessed sufficient nucleus 

tint! member mighthavc made the acquisition, the larv rases a p 

ber ii^rnily property and the onus is shifted to the indiyu ^ ., 

nurlp, that the property was acquired by him -without the _ai 

J^ckus. This is a well-settled propositi! of law. But the said !! 

berofa'f^^^^ applied to acquisition of piopcrtics in tire name ° ^ . 

(anandraya!!). It was held that tlrerc was no . JVanIr’ 

decided on tire facts of each case: ^ v! 

Soopiadadi Ahmed V. Mammad hmhi ; and 

S:?f’PP-‘. Buti,i„4lUc/law,ha.ir a 9r?V«^y 

tted by acceptable 6'"'^“"'''” 

Soopiadadi Ahmad v. Mammad 

The first question 


4e/. 


^ strong presumption tliat it is a (arwad evidence: 

tmless and until it is rebutted by ^ce P 
and V. Sekharan Nambtar^ ; 

™ ^mma v. Thankappa\ 

. ivho background let us look at the evidence in the case _ defendant, is 
! " manager of the (avazhi ? Kunchu Kutty Amma, 3 ^ 4 ’, 5 

- ancestor and the oldest member of tire (avazh , , , — . 

her sons : dp.rpr,rlar.r 7 and olamtiffs I, II and 18 are hei 


defendant 7 and plaintiffs I, 


^'lad 304 


< A T -D ,.r ^ ^0 

1- All 1367. 

(194 r \ 0,6 Mad. 643. 


(1946) 2 


AILj. 175 ;IL.R (1947) Mad. 


972 AIR 1947 Mad 137. 

5. (1924) 47 M L J 695 AIR 

430 ' (2) 


1925 Mad.. 



344 


THE SUPREME COURT JOURNAL. 


[1966 


plaintiffs 2 to 10 are the children of plaintiff 1 ; plaintiffs 12 to 17 are the children 
of plaintiff 1 1 ; and plaintiffs 1 9 to 24 are the children of plaintiff 18. The plaintiffs’ 
case is that the 1st defendant was the manager of the family and that she was managing 
the properties through her son, the 4th defendant, an Advocate. The defendants’ 
•version is that the 2nd defendant, the eldest male member of the tavazhi, ivas its 
manager till he executed a power of attorney in 1946 in favour of the 4th defendant. 
Though there is oral evidence in support of the respective versions, the documentary 
evidence clinches the matter in this regard. O.S. No. 65 of 1934 on the file of tlie 
■Court of the Subordinate Judge, Palghat, was a suit filed by the members of the 
tavazhi for partition from the tarwad. There it was clearly stated in the plaint that 
the 1st plaintiff, i.e., the present first defendant, was the 'manager of the tavazhi ; and 
it was prayed therein that the tavazhi properties be delivered to her Exhibits 
A-2 to A-5 are the pattas in respect of the properties allotted to the tavazhi ; and they 
show that the pattas of the tavazhi properties were transferred in the name of the 1st 
defendant herein. Exhibits A-6 to A-10 are the surrender deeds executed by the 
tenants of the 1st defendant to her as the manager of the tavazhi ; they relate to the 
year 1940. That apart, the 4th defendant himself made admissions in the previous 
proceedings, both civil and criminal, to the effect that his mother was the manager 
of the tavazhi and that he was managing the properties on her behalf. In C 0. 
No. 376 of 1942, in the Court of the Sub-Magistrate, Alathur, he deposed as follows: 


“ My mother IS the manager of my faMsit I am managing the affairs of my torazAi on behalf 
of my mother. I am paying the Government assessment m respect of the paramba on behalf of 
my mother.” (See Exhibit A-21.) 

In O.S. No. 154 of 1940 in the Court of the District Munsif, Alathur, he deposed 
as D.W. 1 thus : 


“ My mother is the manager of the tavazht.” (See Exhibit A-22.) 

"Exhibit A-17 is the deposition of the present 4th defendant’s father in O.S. No. 237 
■of 1942, which runs thus : 

“ Plaintiff (present first defendant) is manager of her , tavazhi. The properties m these two 
suits belong to that tavazhi’’ 

"In the cross-examination he further stated that he and his Advocate son managed 
-the affairs and that the manager was the plaintiff, t.e., the 1st defendant 

herein. For the first time, the 2nd defendant came on the picture only when he 
gave a power of attorney to the 4th defendant describing himself as the manager of 
-tlie tavazhi. The power of attorney is dated 5th July, 1946. Under the said power 
•of attorney, the 2nd defendant, describing himself as the karnavan, entrusted the entire 
management of the tavazhi properties and the conduct of the suits relating tlierett 
to the 4th defendant. Learned Counsel for the respondents suggests that this powei 
of attorney was given in connection with an earlier suit for maintenance in ordci 
to deprive the plaintiffs of their right to maintenance to some extent. The 4th defen' 
dant gave evidence in O.S. No. 51 of 1946 on the file of the Court of the Subordinati 
Judge, Palghat, and the deposition is marked as Exhibit B-6 ; his cross-exami- 
nation therein discloses that the power of attorney was executed only m a hurry for 
the purpose of that suit on a stamp-paper available -with a third party and that the 
4th defendant did not carry out any of the directions given thcreundci. Except the 
fact that it was filed in that suit, the said power of attorney was not used or acted 
-upon for any other purpose. The recital m the power of attorney that the 2nd 
defendant was the manager is inconsistent not only with the documentary evidence 
we have already considered, but also with the admissions made both by the 4th 
defendant and his father. 

The Dial evidence adduced in the case does not carry the matter further. The 
4th defendant’s father asserts in the e.xammation-in-chief that the 2nd defendant n 
the manager of the tavazhi, that the 1st defendant did not manage the affairs of the 
tavazhi at any time, that after partition he was collecting the rents and meeting the 
expenses of the tavazhi and that P.W. 1 (the present 1st plaintiff’s husband) was also 
"helpinf him. In the cross-examination he says that he maintained the accounts, 
,but they were taken away by tlie 1st plaintiff. He admits that the 1 st defendant 
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■filed 0. S. No. 64 of 1954 as the riianagcr of the tavazhi and that she was described 
as the manager in the surrender deeds. He further admits that though the 2nd 
defendant svas tlic oldest male member of the iavazhi, he did not look after its affairs. 
.4s stated earlier, this witness admitted in the earlier proceedings that the 1st defen- 
dant \\'as the manager and the 4th defendant was conducting tlic affairs of the tavazhi 
on her behalf. This witness obviously is lying in the witness-box to support the ease 
of his ■wife and son. In his evidence the 4th defendant also asserts that he did not 
manage die tavazhi affairs before tlie powci-of-attoincy was executed in his favour 
Til July, 1946. Apart from the admissions made by him in tlic earlier proceedings, 
the diary kept bv him and marked as Exhibit A-16 belies his present version. It 
'covers the period from 2hd April, 1939 to 30tli December, 1939. It contains some 
items admittedly relating to the management of the tavazhi property. His evidence, 
is inpnsistent ^vidl tlic documcnlai*y evidence produced in the case, with the 
adm^ions made by him earlier and with the entries found in tlie diaiy maintained 
by lum. We may at this stage mention that tlic fact that tlic learned Subordinate 
judge accepted the oral evidence adduced on behalf of the defendants has no parti- 
cular significance in this ease, for the learned Subordinate Judge did not examuic 
"46 witnesses in Court, but the oral evidence adduced in the earlier maintenaime 
■suit was marked by consent as evidence in the present ease. ^ The learned Subordi- 
nate Judge, therefore, was not in a better position than tlie High Court in the matter 
appreciating the oral evidence as he could not have observed their demeanour, 
j’ ^^'^'^ufore, agree rvitli (he High Court on a consideration of tlie doimmeiitaiy 
Md oral evidence, that the 1st defendant is the kamavali of the tavazhi and her son, 
^half^ ^ufendant, who is an Advocate, has been managing the properties on her 

hv so, so far as tlie 1st defendant is concerned, tlicrc is a strong presump- 

, j property rvas acquired from and out of the funds of the iava^. t , 

^nd, so far as the 4th defendant is concerned, in die circumstancs of the present case 
position is tlie same ; though in law he was not die manager, ive find he was m 
management of die tavazhi properties, and, therefore, in possession of die 
azh properties, its income and the accounts relating to those properties. mg 
^ management of die protTerdcs, he stood in a fiduciary relationslup widi the oUiei 
be tavazhi. Irrespective of any presumption, die said 

. ^uto consideration in coming to the conclusion whether the said prope ) 
property or not. 
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properties. The 4th defendant in his earlier deposition admitted that the fc-czhv 
got an income of 9^000 paras of paddy. There is ako evidence in this case that the 
1st defendant had no personal income other than the income from the iarczhi and 
her husband did not give her any money. In Exhibit B-/ her husband says that 
the 1st defendant did not use any money given by him for the purchase of any pro- 
perty and also admits that there are no records that the 1st defendant had any 
funds of her own before the partition. Therefore, if the case of tlie 4th defendant 
was true, he should have foxmd money to the extent of Rs. 14,000 from his personal 
income. He comes with a definite case. His case falls imder two parts. The first 
part is that he took on lease the entire Chalakkode lands from the mortgagee and 
he -was making a profit of 1,300 paras of paddy every year. The second part of 
his case is that he ^^•as paying subscription to a kuri (chit) started by one Ramaswamy 
Iyer and got Rs. 13,000 from the kuri. Let us now test the truth of this case. In. 
1937 under Exhibit jB-12 the 4th defendant obtained a lease of a portion of the 
Chalakkode lands from his father. He say's that he was getting a profit of 200 paras 
of paddy out of those lands. He surrendered his leasehold in favour of the mort- 
gagee and executed a fresh lease rmder Exhibit B-I3 in respect of the entire Chalak- 
kode lands. He says in his ewdence thathe w'as making a profit of 1,300 paras of 
paddy every year out of the lease. Except his assertion in his eHdence there is 
nothing on record to disclose the income he was getting fiom the said lease and whe- 
ther any' part of the said income w’as available for either discharging the promissory 
note or &e enciunbrances. Indeed, it is admitted in tlie cross-examination that 
he did not actually' cultivate the lands but the 6th defendant w'as culdrating them. 
His father in his evidence deposes that the 4th defendant did not actually' cultirate 
the lands but the 6th defendant had been cultivating the lands under the 4th defen- 
dant and pay'ing 910 paras of paddy to the 4th defendant, who used to pay the same ’ 
to him and that the 4th defendant had no profits under the said transactions. This 
covers tire period before he surrendered the lease to his father. This evidence 
establishes that he had no profits till that date. As regards the income from the 
lands and tlie profits realised by him after he took a lease of the land from the mort- 
gagee, he could have produced the accoimts to substantiate his case ; but, on the 
other hand, he says in his evidence ; 

“ I used to keep accounts from 1944 onu-ards. I wasinMndras in 1941-42. I had private in- 
come then. I didnot keep anj accounts till 1944. My account books kept after 1944 isillshou 
private income. Those account books are not produced. My private accounts shoiv my private in- 
come and expenses. The income from Chalakkode lauds will not find a place in my private accounts 
v\hich snow only my profession income.” 

It is not possible to believe that if he was really' a lessee under the mortgagee, the 
income from the lands would not have found a place in his accounts. There is much 
to be said infavour of the suggestion that the lease was only a benami for his father, 
that he was never in possession of the property' and, therefore, his accounts would not 
show his income from the said properly. \Ve, tliereforc, hold that he wms not tlie 
real lessee and tliat even if he was, it has not been established that he made any 
appreciable income from the said property to enable him to save substantial amounts 
therefrom. Let us now test the veracity of tlie second part of his version. The 
said property was purchased in the names of the 1st and tlie 4th defendants : sec 
Exhibit A-1 2. On 12th January, 1944, Ramaswamy Iyer started a /rt/n consisting 
of 32 tickets, including the stake-holder’s ticket, of Rs. 1,000 each for a total amount 
of Rs. 32,000. Eacli ticket was divided into two half-tickets of Rs. 16,000 cacli. 
Tlic ticket for Rs. 32,000 was purchased in the name of the 1st defendant. On 8tli 
January, 1946, in regard to the half ticket, the 1st defendant and the 4tli defendant 
received Rs. 13,000. In regard to the future instalments to be paid by tlicm, tlicy 
executed a mortgage in favour of the stakeholder mortgaging tlic Chalakkode 
property'. This document establishes tliat defendants 1 and 4 received Rs. 13,030 
on 0th January’, 1946. But that in itself does not establish that the subscriptio.is to 
the J.un were paid by the 4th defendant from his personal income. Indeed, the fact 
that tlic ticket was purchased in the name of the 1st defendant indicates that invas 
for the iavazhi. Being the de facto manager, tlie 4th defendant presumably' joined 
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in the execution of the mortgage deed. The 4tli defendant could have proved tliat 
the subscriptions were paid from his personal income by producing the relevant 
accounts. But he says in his evidence : 

" My private accounts will not show the payment of Kuri subscription in the Rs. 16,000 kuri of 
Ramastvami Iyer. Tnc kun receipt for Rs. 1,717-0-7 is in the name of my mother first defendant. 
There is no voucher or bank account to show that I paid Rs. 1,717-0-7 as kuri subscription. M.N. 
Ramastvami Iyer is not summoned as witness to prove that I paid the subscription ” 

This evidence is destructive of the 4tli defendant’s version. He has accounts, but 
those accounts do not contain any entry in regard to the payment of the subscription 
to the kuri. They would not contain such an entry for the obvious reason that the 
entry must have been made in the tavazhi accounts ; but the tavazhi accounts were 
suppressed on the specious plea that they were taken away by the 1st plaintiff, for 
which suggestion there is no justification. The bare assertion to that effect by the 
4tli defendant’s father cannot be accepted. 

Learned Counsel for the appellant strongly relied upon the evidence of .tire 1st 
plaintiff’s husband in support of his contention that the plaintiff has failed to prove 
that the consideration for the purchase of the said property passed from the tavazhi. 
But a perusal of his evidence shows that he does not know anything about the tavazhi 
matters, tliough he married a member of the tavazhi. He is ignorant of the tavazhi 
affairs. Both the Courts rightly ignored his evidence. 

To sum up : the tavazhi has properties yielding appreciable income from 
and out of which the Ghalakkode property could have been purchased.” The 1st 
defendant was the kamavati of the tavazhi and tire 4th defendant was managing the 
tavazhi properties on behalf of his motlier, the 1st defendant. The assignment of 
of the decree in execution whereof the said property was purchased was taken in 
favour of botli defendants 1 and 4, the de jure and the de facto managers respectively. 
The sale certificates for the same was issued in the names of both of them. The 
ticket for the kuri was admittedly taken in the name of tlie 1st defendant and it is; 
admitted by the 4th defendant that his accounts would not disclose that he paid 
the subscriptions to the kuri. So far as the 1st defendant is concerned, the strong- 
presumption against her exclusive title has not been rebutted by any evidence at all ; 
as regards the 4th defendant, the following facts establish that tHe said property was 
tavazhi property : (i) the tavazhi has properties yielding appereci.able income from 
and out of which the said property could have been purchsed ; (ii) the 4th defendant 
was managing the properties of tlie tavazhi on behalf of the 1st defendaatj (iii) he 
stood in a fiduciary relationship with tlie members on whose behalf he was manag- 
ing the properties ; (iv) in every relevant transaction the 1st defendant, the karnavati, 
was made a party ; and (v) the 4tli defendant has suppressed botli the accounts of 
the tavazhi and his personal accounts and has failed to prove that he had any personal 
income from and out of which he could have paid Rs. 14,000 odd towards the pur- 
chase of the said property. The facts certainly shift the burden of proving title to- 
the property to the 4tli defendant and he has failed to discharge the same. From the 
aforesaid facts we have no hesitation in agreeing with the finding of the High Court 
that the said property was the property of the tavazhi. 

In the result, the appeal fails and is dismissed with costs. 

K.S. 


Appeal dismissed^ 
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THE SUPREME COURT OF INDIA. 

' ■ (Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, J. R. Mudholkar and R. S. Bachawat, JJ. 
Tacific Minerals (P.), Ltd. . . Appellant* 

V. 

Tlie State of Madhya Pradesh and another ' ■ .. Respondents. 

' Died — Construction — Mining lease — Provision for computation of royalty on the difference between the sate 
price and the cost of carnage and freight and such other charges as are usually incurred in conoeying and causing the 
same to be delivered to the purchasers in terms of sales" — Export duly and sales tax — If to be treated as 
“ other charges ‘ 

In a mining lease provision was made for computation of royalty on the ore on the difference 
Tjetween the sale price and the cost of carnage and freight and other charges as are usually incurred in 
conveying and causing the same to be delivered to the purchases in terms of the Sale's; 

Held : Export duty on the F O.B sales and sales tax on the F.O R. sales are not allotvable deduc- 
tions as “ other charges ” incurred in causing the ore to be' delivered to the purchasers The “other 
•charges” contcmplatedby the clause arc of the same kmd as cost of carnage and freight. 

Appeal from the Judgment and Order dated the 1 1th June, 1959, of the Madhya 
Pradesh High Court m Misc. Petition No. 239 of 1957. 

‘ ' A. S. Bobde and G. L, Sanghvi, Advocates, and J. B. Dadachanji, 0. C. Mathur and 
JRavinder ffarain^ Advocates of Adjs. J. B. Dadachanji & Co., for Appellants 

B. Sen, Senior Advocate, {M. B. Shroff and I. Jf. Shroff, Advocates, with him), 
for Respondents. 

^’he Judgment of the Court was delivered by 

Bachawat, ,j(.— The question in this appeal turns entirely on the meaning to 
lae given to the words “ the cost of carriage and freight and such other chaiges as 
are usually incurred in conveying and causing the same (the manganese ore) to be 
•delivered to the pm'chasers in terms of the sales,” as used in two mining leases. 

The appellant is the lessee of the Laugher and Netra manganese mines in 
Balaghat district under lease deeds dated 17th August, 1938 and 5th December, 
1938, by;Ae State Government of Central Provinces and Berar. Both the leases 
provided)for payment of royalty at the rate of 5 per cent of die sale value at the 
pit’s mofith of dressed ore raised from or out of and carried away or exported from 
the demised lands. Clause 2 of Part VI of the lease provided for the computation 
of royalty thus : 

“ 2. In order to arrive at the sale value of the manganese ore at tlxc pit’s mouth for the purpose 
of assessing the royalty as hereinbefore provided the lessee shall at the request of the Lessor submit 
■cither yearly or half-yearly a statement showing the selling price of all or (at the option of the Lessor) 
a part of the ore carried asvay or exported from the said lands during the period asked for and giving 
a lull and true account ofthe cost of carnage and freight and such other charges as are usually incurred 
in conveying and causing the same to be delivered to the purchasers m terms of the sales. The lessee 
shall at the same time submit audited books of accounts showing the percentage in units ofthe metal 
contained in every consignment of ore carried away or exported from the said lands or at the option 
ofthe Lessor signed copies ofthe analysis ofthe ore made by some firm of analytical chemists approved 
by the Lessor. And it is agreed that the value at the pit’s mouth of all ore so earned away or c^orted 
by the Icsscc/lcssces upon which the aforesaid royalty is to be paid shall be taken to be the dificrciicc 
between the said selling price ofthe ore and the said charges incurred by the lessee up to the date of 
the delivery of the same as aforesaid the c.atculation being made upon the basis of the st.atcments of 
jigurcs contained in the account and other document to be submitted by the lessee as above provided 
The said royalty shall be calculated upon tlic said ore as and uhcn the same shall be earned aioy or 
exported from the said lands or previous to its use for the extraction or preparation of manganese 
therefrom.” 

The leases were granted under the Mining Manual of the Central Provincas and 
Berar then in force, and the appellant was required to submit to the Deputy Com- 
missioner, Balaghat, half-yearly returns in Forms Nos. 7 and 7-A of Appendbe B of 
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Part A of the Mining Manual showing separately the selling price and the expenses 
incurred by him. The appellant submitted half-yearly returns ending 30th June 
1951 and 31st December, 1951. For tire F.O.B, sales, the appellant claimed deduc- 
tion of export duty levied by the Central Government under section 28 of the Sea 
Customs Act, 1878 read with section 2 and Second Schedule, item No. 7 of the Indian 
Tariff Act, 1934. For the F.O.R. sales, the appellant claimed deduction of sales 
-tax chargeable under section 4 of the Central Provinces and Berar Sales Tax Act, 
1947. The Deputy Commissioner, Balaghat assessed the royalty after disallowing 
the appellant’s claim for deduction of the export duty and sales tax. This assess- 
ment was confirmed by tlie State Government. The appellant paid the royalty 
and thereafter, filed a writ petition in the High Court of Madhya Pradesh challeng- 
ing tlie assessment. The High Court dismissed the petition. The appellant now 
appeals to this Court by Special Leave. 

In computing the sale value of the manganese ore at the pit’s moutli, clause 2' 
of the mining lease allows deductions from the selling price of “ the cost of carriage 
and freight and such other charges as ax'e usually incurred in conveying and causing- 
tlie same to be delivered to the purchasers in terms of the sales.” We tliink that 
this clause allows deduction of tlie charges incurred in conveying and delivering 
the manganese ore to the buyers in terms of the sales, such as the cost of carriage 
and freight and like charges. The other charges contemplated by the clause are of 
the same kind as cost of carriage and freight. This conclusion is reinforced if we 
refer to the Standard Forms Nos. 7 and 7-A of Appendix B and Rule 50 (1) of 
Chapter I of Part A of the Mining Manual, under which the leases were granted. 
Form No. 7 in respect of F.O.B. sales contemplates deduction of commission, port 
charges, railivay freight, handling charges at rail head and in Bombay and transport 
to rail head. Form No. 7-A in respect of F.O.R. sales contemplates deduction of 
commission, handling charges at rail head and transport to rail head. The allow- 
able deductions from tire selling price less commission are thus tlie cost of carriage 
and fireight and other like charges, such as handling charges and port charges. 
Export duty on the F.O.B. sales and sales tax on the F.O.R. sales are not allowable 
deductions. 

In F.O.B. sales, tlie price is inclusive of tlie export duty. The appellant was 
required to pay tlie duty before shipment under section 137 of the Sea Customs 
Act, 1878, In terms of the sales, the appellant was required to place the goods on 
board the ship, and it could do this only on payment of the export duty. In other 
words, the dehvery to the buyer in terms of the F.O.B. sale could not be made 
without pacing the export duty. Nevertlieless, tlie export duty is not, like transport 
and freight charges, an e.xpense incurred in conveying and causing delivery of 
tlie ore to the buyer. 

Under the sale contracts, the appellant was bound ‘to pay and bear the sales 
tax on its own account. As a dealer, the appellant was chargeable with sales tax 
on its turnover. The sales tax is not an expense incidental to conveyance and 
delivery of the ore to the buyer, and is not an allowable deduction. 

No valid ground is shown for quashing the assessment and the High Court 
rightly dismissed the petition. In the circumstances, it is not necessary to consider 
the further questions whether recourse to Article 226 of the Constitution was mis- 
conceived and the appellant’s proper remedy was to sue for refiind of the royalty. 

The appeal fails, and is dismissed with costs. 

K,S. 


Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Cajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 
TULLAH, J. C. Shah and S. M. Sikri, JJ. 

The Union of India Appellant* 

V. 

The West Punjab Factories, Ltd. . . Respondent etc. 

Railways Act {IX of 1890), sectwn 72 — Constgnment destroyed by fire — Liability of railway— Consignor 
of goods consigned to a constgnee.‘—When entitled to sue for damages — Endorsee of railway receipt — Right to 
sue — Interest be fore date of suit — Right to — Damages to be according to ma rket rate at date of loss and not contract 
ate between parties. 

In lespcct of goods (cotton) consigned to a consignee destroyed by fire at the destination station 
the consignor filed a suit for damages against the Railway In another case the endorsee of the railway 
receipt filed a suit for damages Tiiough notice of arrival of goods had been given the endorsee 
sought to take delivery only aftei 14 days by which time tJie goods liad been destroyed by fire 
In the circumstances. 

Held: (t) Ordinarily, the consignor is the person who has contracted with the railway foi the 
carriage of goods and he cansue for damages for the loss of the goods and it is only where title to the 
goods has passed that the consignee may be able to sue. Whether the goods has passed from the con- 
signor to the consignee will depend upon the facts of each case. The mere fact that the consignee is 
different from the consignor does not necessarily pass title to the goods from the consignor to tlic 
consignee. The question ivhether title to goods has passed to the consignee will have to be decided 
on other evidence, 

[In the instant case the contract was that goods would pass only on deliver)' being made at the 
consignees godowns.j 

The endorsee of a railway receipt m respect of a consignment booked to self, as owner of the 
goods IS entitled to sue for damages for loss of the goods. 

(ii) Though there was token delivery by surrendering the railway receipts and signing the 
delivery book, even before the wagons were imloaded, there was no real deliver)’ to the consignee 
and the goods were still in the control and custody of the railway when they were destroyed by fiie 
and the railway was liable for the damages, 

(ill) It IS tlie market price at the time tlie damage occurred whicJi is tlic measure of damages 
to be awarded. 

(iv) In the absence ofanv usage or contr.icl express or implied it is not possible to award intcri st 
by way of damages. 

(v) Tlic responsibility of the railw.ay under section 72 of tife Railways Act continues until tci- 
minated in accordance svith sections 55 and 56 of the Raihvays Act Even though the responsibility 
of the railway as a carrier may come to an end within a reasonable time after the goods liavc rea- 
ched the destination-station, its responsibility asa warehouseman continues and thai responsibility 
is also the same as that of a bailee. 

Under the Rules the goods had to remain at the destination-station for one month after 
their arrival there. Though the consignee may liavc to pay svharfagc or dermurrage after 3 days 
the responsibility of the railway as a svirehoateman continued and the railway would be liable to 
make good the loss. 

Appeals from tlie Jude^uent and Decree, dated tlie 9th December, 1958, of tlie 
Allahabad High Court in First Appeals Nos. 373 of 1945 and 92 of 1946 and Appeal 
by Special Leave from the judgment and decree dated the 9th December, 1958 of 
tlie Allahabad High Court in first Appeal No. 374 of 1945. 

jV. D. KarUianis and R. jV. Sachthey, Advocates, for Appellant (in all the 
three Appeals), 

G. S. Palhak, Senior Advocate {Rameshwar Nalh, S. N. Andley and P.L. Vohra, 
Advocates of Mjs. Rajinder farain & Co., with him) for Respondent (in all the 
tlirce Appeals). 


• C .As. Nos 601 to 603 of 1963 


21th August, 1905 



f] UNION OF INDIA V. ^YEST PUNJAB FACTORIES, LTD. {Wmichoo, J.). 351 

The Judgment of the Court -was delivered by 

Wanchoo, J . — These tliree appeals raise common questions and will be dealt 
■with together. They arise out of two suits filed against the Government of India 
■claiming damages for loss of goods which were destroyed by fire on the railway 
platform at Morar Road Railway Station. One of the suits was filed by Birla 
■Cotton Factory Limited, now represented by tlie West Punjab Factories Limited 
(hereinafter refen'ed to as the Factory). It related to six consignments of cotton 
bales booked from six stations on various dates in February and March, 1943 by 
the Factory to Morar Road Railway Station. In five of the cases, the consignment 
was consigned to J. G. Mills while in one it was consigned to self. The consign- 
ments arrived at Morar Road Railway Station on various dates in March. Delivery 
was given of a part of one consignment on 7th March, 1943, -vvhile the remaining 
goods were still in the custody and possession of the railway. On 8th March, 
1943, a fire broke out at the Morar Road Railway Station and these goods were 
involved in the fire and severe damage was caused to them. It is not necessary 
to refer to the details of the damage for the matter is not in dispute between the- 
parties. The case of tlie Factory was that the damage and loss was caused while 
the goods were in the custody and control of the railway administration and it was 
due to misconduct, negligence and carelessness on the part of the railway adminis- 
tration. Consequently, tlie suit was filed for Rs. 77,000 and odd along with interest 
upto tlie date of tlie suit and interest pendente life and future interest. 

In the otlier suit there was one consignment of 45 bales of cotton yarn. Tliis 
consignment was booked from Belangunj to Morar Road Railway Station on 22nd 
February, 1943, and the railway receipt relating to this consignment was endorsed 
in favour of Ishwara Nand Saraswat who filed the suit. This consignment arrived 
at Morar Road Railway Station on 23rd February, 1943. Ishwara Nand Saraswat 
went to take delivery of this consignment on 10th March, 1943, his case being that 
he had received the railway receipt on 9th March, 1943. He then came to know 
that the consignment was involved in a fire whicli had taken place on 8th March, 
1943, and severe damage had been done to the consignment. Ishwara Nand Saraswat 
therefore filed the suit on the groimd that damage and loss was due entirely to the 
■gross negligence of tlie railway administration. He claimed Rs. 72,000 and odd 
as damages and also claimed interest upto the date of the suit and pendente life and 
future interest. 

The suits were resisted by the Govei'nment of India. In tlie first suit by the 
Factory, it was pleaded that the Factory could not sue as tlie goods in five of tlie 
receipts had been consigned to the J. C. Mills ; secondly, it was pleaded tliat delivery 
had been given of at least five of the consignments to die J. C. MiUs before the fire 
broke out and the railway administration was not tiierefore responsible for die 
•damage done by the fire, for it was the fault of die J. C. Mills not to have removed 
the goods immediately after the delivery, thirdly, it was pleaded diat damages 
•should have been granted at the rate of Rs. 38 per bale, which was the price contracted 
for between the buyer and die seller and not at the market rate on die date of 
the damage as was done by the Courts below; fourthly, it was pleaded that no interest 
•should have been allowed for the period before the suit ; and lasdy, it was pleaded 
that the conduct of die railway administration was not negligent and therefore the 
railivay was not bound to make good the loss. 

On these pleas, five main issues relating to each of diem were framed by the 
trial Court. The trial Court found diat the Factory could maintain die suit and 
■decided accordingly. It also found that in the case of five consignments by die 
Factory, delivery had been given before die fire broke out and tiierefore the railway 
Was not responsible ; in the case of the sixth consignment it held diat there was no 
proof that delivery had been given before die fire broke out and that the railway 
would be responsible if negligence was proved. On the quantum of damages, the 
trial Court held that the damages had to be calculated at die market price on the 
date of the fire and not at the contract price between the buyer and seller. On 
■the question of interest, the trial Court held diat interest before the date of die suit 
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Ishwara Nand’s suit and that %vas granted. The three appeals have been consoli- 
dated in this Court for as will be seen from what we have said above, the principal’ 
points involved in tliem are common. 

Learned Counselfor the appellant has not and could notchallenge the concurrent 
finding of the trial Court and of die High Court that the fire which caused the 
damage was due to the negligence of tlie railway administration. But the learned 
Counsel has pressed tlie other four points which were raised in the Courts below.. 
He contends — (i) tliat the suits as filed were not maintainable, (ii) that the High 
Court was in error in reversing the finding of tlie trial Court tlrat the delivery had 
been given witli respect to five of the consignments in the Factory’s suit, (iii) that' 
damages should have been awarded at Rs. 38 per bale which was tlie contract price- 
betiveen the buyer and seller and not at the market price on the date on which the 
damage took place, and (iv) tliat interest could not be awarded for the period’ 
before the suit on the amount of damages decreed. 

Re, (i). 

The contention of the appellant witli respect to five of the consignments in_ 
the suit of tlie Factor)’’ was that as the consignee of the five railway receipts wcis the 
J.C. Mills, the consignor (namely, the Factor)') could not bring the suit witli respect 
thereto and only die J.C. Mills could maintain die suit. Ordinarily, it is die 
consignor who can sue if there is damage to die consignment, for the contract of 
carriage is between die consignor and the railu^ay administration. Where the 
property in the goods carried has passed from the consignor to some-one-else, that 
other peiron may be able to sue. Whether in such a case die consignor can also 
sue does not arise on die facts in the present case and as to that ive say nothing. The 
argument on behalf of the appellant is diat the railway receipt is a document of 
title to goods [jce section 2 (4) of the Indian Sale of Goods Act III of 1930], and 
as such it is the consignee who has tide to die goods where die consignor and consignee - 
are different. It is true diat a railway receipt is a document of tide to goods covered 
by it, but from that alone it does not follow, where die consignor and consignee 
Me different, that the consignee is necessarily the owner of goods and the consignor 
in such circumstances can never be die owner of the goods. The mere fact that 
the consignee is different from the consignor does not necessarily pass title to die 
goods from die consignor to the consignee, and the question W’hether tide to goods 
has passed to the consignee ivill have to be decided on other evidence. It is quite 
possible for the consignor to retain tide in the goods himself while the consignment 
IS booked in the name of another person. Take a simple case where a consignment 
is booked by the owner and die consignee is die owner’s servant, die intention 
being that die seiwant will take delivery at the place of destination. In such a case 
the tide to the goods would not pass from die owmer to the consignee and would 
still remain with die owner, the consignee being merely a servant or agent of die 
owner or consignor for purposes of taking delivery at the place of destination. It 
c^not therefore be accepted simply because a consignee in a railway receipt is 
different from a consignor that die consignee must be held to be die owner of the 
goods and he alone can sue and not the consignor. As w’e have said already,. 
ordinarily, the consignor is die person who has contracted wdth die railway for die 
carriage of goods and he can sue ; and it is only wdiere title to the goods has passed 
that tlie consignee may be able to sue, Wfiiether tide to goods has passed from the 
consignor to die consignee will depend upon the facts of each case and so we have to 
ook at the evidence produced in this case to decide whether in die case of five 
consignments booked to die J.C. Mills, the title to die goods had passed to the Mills- 
before the fire broke out on 8tii March, 1943. We may add diat both the Courts 

goods had not passed to die J.C. Mills by diat date 
and that it ivas still in the consignor and therefore the Factory was en tided to sue. 
we may hi diis connection refer briefly to the evidence on this point. 

The contract between die Factory and the J. G. MiUs was that delivery would 
tl? ^ tlie godowns of die J. G . Mills. The contract also provided 

ttat the goods would be despatched by railway on the'seller’s risk up to die point- 
®®cd above (namely, the godowms of the J. C. Mills). Therefore die property 
S c J— 45 
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in the goods would only pass to the J. G. Mills when delivery was made at the 
godown and till then the consignor would be the owner of the goods and the goods 
■would be at its risk. Ordinarily, the consigrunents would have been booked in 
the name of “ self” but it seems that there was some legal difficulty in booking the 
■consignments in the name of self and therefore the J. C.. Mills agreed that the con- 
signments might be booked in the Mills’ name as consignee ; but it was made clear 
“by the J. C. Mills that the contract would stand unaffected by this method of 
consigmnent and all risk, responsibility and liability regarding these cotton consign- 
ments would be of the Factory till they were delivered to the J. G. Mills in its 
godowns as already agreed upon under the contract and all losses arising from what- 
ever cause to the cotton thus consigned would be borne by the Factory' till its 
delivery as indicated above. This being the nature of the contract between the 
■consignor and the consignee in the present case we have no hesitation m agreeing 
■with the Courts below that the property in the goods was still with the Factory when 
the fire broke out on 8th March, 1943. Therefore the ordinary rule that it is the 
■consignor who can sue will prevail here because it is not proved that the consignor 
had parted with the property in the goods, even though the consignments were 
booked in the name of the J. C. Mills. We are therefore of opinion that the suit of 
the factory was in view of these circumstances maintainable. 

As to the suit by Ishwara Nand, he relies on two circumstances in support of 
his right to maintain the suit. In the first place, he contended that he was the 

■ owner of the goods and that was why the railway receipt was endorsed in his favour 
by the consignor though it was booked to “self”. In the second place, it was 
• contended that as an endorsee to a document of title he was in any case entitled to 
maintain the suit. The trial Court found on the evidence that it had been proved 
satisfactorily tliat Ishwara Nand was the owner of the goods. It also held that as 
•an endorsee of a document of title he was entitled to sue. These findings of the 
trial Court on the evidence were accepted by the High Court in these words : — 

“ It was not contended before tis that the finding arrived at by the learned Court below that the 
plaintiff had the right to sue was wrong, nor could, in view of the overwhelming evidence, such an 
issue be raised The evidence on the point has already been carefully analysed by the Court below 
We accept the finding and confirm it It was also pointed out that Ishwara Nand was the endorsed 
■consignee and in that capacity he had m any case a right to bring the suit. The correctness of this 
statement was not challenged before us ” 

Thus there are concurrent findings of the two Courts below that Ishwara Nand 
•was the owner of the goods and that was why the railway receipt was endorsed in 
his favour. In these circumstances he is certainly entitled to maintain the suit. 
The contention that the plaintiffs in the two suits could not maintain them must 
therefore be rejected. 

He. (ii). 

The contention under this head is that five of the consignments had been deli- 
vered to the J. C. Mills before 8th March, 1943 and theiefore the railway was not 
responsible for any loss caused by the fire which broke out after the consignments 
had been delivered on 6th and 7th March, 1943. It was urged that it was the fault 
of the J. G. Mills that it did not lemove the consignments from the railway station 
by 7th March, and the liability for the loss due to fire on 8th March must remain 
•on the J. C. Mills. The trial Court had held in favour of the appellant with respect 
to these five consignments. But the High Court reversed that finding holding that 
there was no leal delivery on 6th and 7th March, though the delivery book had 
been signed on behalf of the J C. Mills and the i ailway receipts had been handed over 
to the railway in token of delivery having been taken. It was not disputed that the 

■ delivery book had been signed and the railway receipts had been delivered to the 
railway ; but the evidence was that it was the practice at that railway station, so 
far as the J. C. Mills was concerned, to sign the delivery book and hand over the 
railway receipts and give credit vouchers in respect of the freight of tlie coiisign- 
•ment even before the goods had been unloaded from wagons. It appeared from 
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the evidence tliat what used to happen \vas that as soon the wagons arrived and they 
were identified asbeingwagons containing consignments in favour of the J. G. Mills, 
the consignee, namely, the J. G. Mills., used to surrender the railway receipts, sign 
'die delivery book and give credit vouchers in respect of the receipt of freight due 
•even before the goods were unloaded from wagons. This practice was proved 
from the evidence of Har Prashad (D.W. 6) who was die Assistant Goods Glerk 
at Morar Road at the relevant time. He was incliarge of making delivery of such 
goods, there being no Goods Glerk tlicre. He admitted that signature of Ish\vara 
Nand as agent of the J. G. Mills was taken as soon as the consignments were received 
and identified by Ishwai'a Nand without being unloaded. He furtlicr admitted that 
there had been no actual delivery to Ishwara Nand of the consignments and this 
happened wtli respect to all die five consignments. Ishivara Nand signed the 
•delivery book in token of having received the delivery and surrendered die railway 
receipts though when he did so the svagons were not even unloaded. On this evi- 
•dence the High Gourt held that it could not be said that there ivas any effective 
•delivery of the goods to die J. G. Mills through Ishwara Nand, though token delivery 
•was made inasmuch as the deliver^' book had been signed and die railway receipts 
surrendered. It also appears from die evidence of Har Prashad that before the 
•goods were actually removed, Ishwara Nand used to take the permission of Har 
Prashad to remove them. This shows that though there mught be token delivery 
in tlie form of signing the delivery book and surrendering the railway receipts, 
-actual delivery used to take place later and die removal of goods took place ivitli the 
permission of Har Prashad. On this state of evidence die High Gourt was of the view 
that the so-called delivery by signing delivery book and surrendering the railway 
•receipts was no delivery at aU for till then the goods had not been unloaded. The 
•unloading of goods is the duty of the railway and there can be no delivery by the 
railway till the railway has unloaded the goods. It is also clear from the evidence 
that even after token deliver)' had been made in the manner indicated above, the 
•consignee was not authorised to remove the goods from the wagons and that it was 
the railway which unloaded the wagons and it was thereafter that the consignee 
•was permitted to remove such goods with his permission as stated by Har Prashad 
m his evidence. The High Gourt therefore held that there was no clear evidence 
•that delivery of goods had been made over to the consignee in these cases. Further 
there was no evidence to show that the consignee could remove the goods from the 
•wagons without further reference to the railway, on the other hand it appeared that 
after such token delivery permission of Har Prashad was taken for actual 
removal of goods. Therefore, the High Court came to the conclusion that real delivery 
had riot been made when Ac fire took place on 8th March, for the goods were till 
Am in wagons and Ae railway w^ Ae only auAority entitled to unload the same. 
TiR tliey were unloaded by the railway, Aey must be in the custody of the railway 
and no delivery could be said to have taken place merely by signing the delivery 
Imok and surrendering the railway receipts. We are of opinion that on the evidence 
Ae view taken by the High Court is correct. Though Acre was a token delivei'y as 
appears Irom Ae fact Aat railway receipts had been surrendered and the delivery 
ook had been signed, Aere was no real delivery by the railway to the consignee, 
tor Ae goods had not been unloaded and were still under the control and custody 
N f ^ J'^dway and Har Prashad’s evidence is Aat his permission had still to be taken 
J .§°°ds could be acAally removed by the consignee. The contention 
hat the delivery had been made to the consignee before 8th March, 1943 must therc- 
‘ tore m the peculiar circumstances of this case fail. 

Re. (iii). 

It is next contended that damages should have been awarded at the rale of 
.^^■.^dperbalewhich was the contract price between the factory and the J. C. Mills. 
This contract was made in November, 1942. The contract price is in our opinion no 
measure of damages to be awarded in a case like Ae present. It is well settled thaj 
It is Ae market price at Ae time Ae damage occurred which is the measure of damifc, 
: gesjo be awarded. It is not in dispute Aat the trial Gourt had calculated dama^. 
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on the basis of the market price prevalent on 8th March'. In these circumstances 
this contention must also be rejected. 

Re. (iv). 

The next contention is that no interest could be awarded for the period before 
the suit on the amoimt of damages decreed. Legal position with respect to this 
is well-settled : (see Bengal^ Nagpur Railway Co., lAd. v. Ruttanji Ramji and others\ 
That' decision of the Judicial Committee was relied upon by this Court m Seth 
Thawardas Pherumal v. The Union of India^. The same view was expressed by this 
Court in Union of India v. A. L. Rallia Ram^. In the absence of any usage or contract, 
express or implied, or of any provision of law to justify the award of interest, it is 
not possible to award interest by way of damages. Also see recent decision of this 
Couit in. Union of India 'V. Watkins Mayor & Company^. In view of these decisions 
no interest could be awarded for the period up to the date of tire suit and the decretaf 
amount in the two suits will have to be reduced by the amount of such interest 
awarded. 

We norv come to tlie additional point raised in Ishwara Nand’s suit. It is 
urged that Ishwai a Nand’s consignment had reached Morar Road Railway Station 
on 23rd February', 1943 and Ishwara Nand should have taken delivery within tliree 
days which is the period during which under the rules no wharfage is charged. The 
responsibility of the railway is under section 72 of the Indian Railways Act (IX. 
of 1890) and that responsibility cannot be cut dorvn by any rule. It may be that 
the railway may not charge wharfage for three days and it is expected that a consig- 
nee would take away tlie goods wntliin three days. It is however urged tliat the 
railrvay is a carrier and its I'esponsibility as a carrier must come to an end within a 
reasonable time after tire arrival of goods at the destination, and thereafter there 
can be no responsibility whatsoever of the railway. It is further urged that three 
da^ s during which tire railway keeps goods without charging wharfage should be 
taken as reasonable time when its responsibility as a carrier ends ; thereafter it has. 
no responsrbility whatsoever. Under section 72 of tire Indian Railways Act, the 
respoirsibility of the railway administration for the loss, destruction or deterioration; 
of animals or goods delivered to the administration to be carried by railway is, subr 
ject to the other provisions of the Act, that of a bailee under sections 151, 152 and 
161 of the Indian Contract Act (IX of 1872). This responsibility in orrr opinion 
continues until terminated in accordance with sections 55 and 56 of the Railrvays 
Act. The railway has flamed rules in tlris connection -which lay dorvn that 
unclaimed goods are kept at tire railway station to which they are booked for a period 
of not less than one month during which time tire notice prescribed -under section 56 
of the Railways Act is issued if tire owner of the goods or person entitled tlrereto 
is known. If delivery is not taken within this period, tire unclaimed goods are sent 
to the rmclaimed goods office where if they are not of dangerous, perishable or offen- 
sive character they are retained in the possession of tire railway. Thereafter publie 
sales by auction can be held of unclaimed goods rvhich remain with tire railrvay for 
over six months. This being the position under the rules so far as the application 
of sections 55 and 56 is concerned, it follows that even though the responsibility 
of the railway as a carrier may come to an end within a reasonable time after tire 
goods have reached the destination-station, its responsibility as a wrehouseman 
continues and that resporrsibility is also the same as tliat of a bailee. Reference in 
this connection is made to Chapman v. The Great Western Railway Company^. In tirat 
case -what had happened was -that certain goods had arrived on 24 tlr and 25tlr March. 
On the morning of 27th March, a fire accidentally broke out and tire goods were 
corrsumed by the fire. The consignor then sued the railway as common carrier on 
the ground drat drat liability still subsisted when the goods were destroyed. The 
question in that case -was whedrer the liability of the railways was still as common 

I 

1 (1938) 1 ML J 640. L.R (1937) 65 3. (1964) 3 SCR 161..\IR 1963 S C- 

I A 66 : A I R. 1938 P G 67. 1685. 

2 (1955) S G J. 445 (1955) 2 M L J (S C ) 4 A I.R. 1966 S G 75 

23 (1955) 2 S G R 48 . A IR 1955S.G 468. 5. (18801 L R 5 Q. B D. 278 
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'Carrier, on 27Ui M^-ch, or was that of warehousemen. The question was of 
importance in English law, for a common carrier under the English law is an insurer 
and is hable for tlic loss even though not aiising from any default on his part while 
a warehouseman was only liable where there was want of proper care. It was held 
that the liability as a common carrier would come to end not immediately on the 
amval of the goods at die destination but sometime must elapse between the arrival 
■oi goods and its delivery. This interval however must lie reasonable and it was 
told m that ease diat reasonable time had elapsed when the fire broke out on 27th 
March, and therefore the railway’s lesponsibility was not diat of a carrier but only 
as warehouseman. The position of law in India is slightly different from that in 
ngland, for here the railway is only a bailee in the absence of any special contract 
and It IS only when it is proved that the railway did not take such care of the goods 
■as ^ tnan of ordinai-y prudence ivould under similar circumstances take of his own 
^ -k-r ^ quality and value as the goods bailed, that the railway’s 

ponsibUity anses, A warehouseman is also a bailee and therefore the railway 
condnuc to be a warehouseman under die bailment, even if its responsibility 
a earner after die lapse of a reasonable time after arrival of goods at die dcstina- 
n coniK to an end. But in bodi eases the responsibility in India is the same, namely 
have° ^nd negligence has to be proved. In view of the rules to which we 

'^‘^dy referred it is clear that die railway’s responsibility as a warehouseman 
ablc?'^^ responsibility as a carrier comes to end after the lapse of a reason- 

ious arrival of goods at the destination. The responsibility as a ivarc- 

the come to end in the manner provided by sections 55 and 56 of 

•alread^ Rules which have been framed and to which we have 

Ruipc ^ the disposal of unclaimed goods. In the present case under the 

■month^ r remain at Morar Road Railway Station for a period of one 

■on inth u arrival tlicrc and Ishwara Nand came to take delivery of them 
three d h k within that period. It may be that as he did not come within 
P^y wharfage or what is called demurrage in railway parlance, 
March of the railway as a warehouseman certainly continued till 10th 

that tl ’ ^ Isbwara Nand went to take delivery of tlie goods. As it has been found 

Jndiaii'r^ negligence witliin tlic meaning of sections 151 and 152 of the 

the fire the railway would be liable to make good tlie loss caused by 

he redu^ therefore fail with tliis modification tliat the decretal amount would 

syjt oy tlie amount of interest awarded for the period before tlie date of each 
■one spp r decree stands. The appellant will pay the respondent’s costs — 

<6th A? hearing fee. In G.A. No. 603 of 1963 interest will be calculated from 
Snst, 1962 in accordance with that ordci . 

K ^ 

Appeals dismissed 

with modification. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Gajendragadkar, Chief Justice, K. N. Wanghoo, M. Hidaya- 
S. M. SiKRi, JJ. 

Chandra , , Appellant*^ 

'^arain and otliers • • Respondents. 

^iricullural Leases Act (XA7Vqf 1931), sections 9 (1) and 8 (1) (g)~I)etermmatwn 
AsncnUnral Lands {Vtdarba Region and Kntch Area) Act (XCIX of 1958) 
ojorce—Landlords application for restoration of possession— Section 38 of Bombay Act if applicable. 

^Pril obtained an order, dated 2nd July, 1953, determining the tenancy from 1st 

— ’ the Revenue Office under section 8 (1) (g) of Berar Regulation of Agricultural 
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Leases Act (XXIV of 1951) On account ofStates Reorganisation the Bombay Tenancy and AgrL 
cultural Lands (Vidharba and Kutch Areas) Act (XGIX of 1958) became applicable. Th^ 
landlord thereupon applied for possession under section 19 of the Bombay Act. 


Held : The application had to be dealt with on the footing that it is an application to enforce the 
right conferred by sections 8 and 9 of Berar Regulation of Agricultural Leases Act, 1951 and the pro- 
visions of section 38 of the Bombay Act (XGIX of 1958 have no application thereto Section 38 (4) 
of the Bombay Act IS intended to apply only to tenancies under section 38 (1). Accordingly there was 
no scope for the application of the conditions and restrictions prescribed by sub-section (3) and (4) of 
section 38 of the Bombay Act as those provisions do not apply to proceedings to enforce rights acquired 
where the Berar Act was in operation 

Appeal from the Judgment and Order dated the 21st September, 1961, of 
the Bombay High Court (Nagpur Bench) at Nagpur in Special Civil Application 
No. 2 of 1961. 

r 

S. G. Patwardhan, Senior Advocate, (G. L. Sanghi, Advocate, and J . . B. 
Dadachanji, 0. C. Mathur and Ravinder Narain, Advocates, of Mjs. J. B. Dadachanji &' 
Co., with iiim), for Appellant. 

A. G. Ratnaparkhi, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Shah, J. — ^The first respondent Tukaram was a protected lessee within the 
meaning of that expression in the Berar Regulation of Agricultural Leases Act XXIV 
of 1951 — hereinafter called “ the Berar Act” in respect of certain land at Mouza 
Karwand in the Vidarbha Region (now in the State of Maharashtra). The appel- 
lant — ^who is the owner of the land — served a notice under section 9 (1) of the Berar 

Act terminating the tenancy on the ground that he required the land for personal 
cultivation, and submitted an application to the Revenue Officer under section 
8 (1) (g) of the Berar Act for an order determining the tenancy. The Revenue 
Officer determined the tenancy by order dated 2nd July, 1957, and made it effective 
from 1st April, 1958. In the meantime the Governor of the State of Bombay (tlie 
Vidarbha region having been mcorporated within the State of Bombay by the States: 
Reorganisation Act, 1956) issued Ordinance IV of 1957 which was later replaced by 
Act IX of 1958 known as the Bombay Vidarbha Region Agricultural Tenants Pro- 
tection from Eviction and Amendment of Tenancy Laws) Act, 1957. By section 3 of 
Act IX of 1958 a ban was imposed against eviction of tenants, and by section 4 all 
proceedings pending at the date of the commencement of the Act, or which may be 
instituted during the period the Act remained in force, for termination of any tenancy 
and for eviction of tenants were to be stayed on certain conditions set out in that 
section. Bombay Act IX of 1958 and the Berar Act XXIV of 1951, were repealed 
by the Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch 
Area) Act, XGIX of 1958, which may hereinafter be referred to as “the Tenancy Act”. 
The appellant applied on 15th May, 1958, to tlie Naib Tahsildar, Mhikhli for an 
order for “ restoration of possession ” of the land. By order dated 2nd August, 
1960, the Naib Tahsildar ordered “ restoration of posession of the land ” to the 
appellant. In appeal the Sub-Divisional Officer, Buldana set aside the order of the 
Naib Tahsildar because in his view the application was not maintainable in that the 
appellant had failed to comply witli tlie requirements of section 38 of the Tenancy 
Act. The Revenue Tribunal confirmed the order of the Sub-Divisional Officer. 
The appellant then moved the High Court of Judicature at Bombay praying for a 
writ or direction quashing the order of the Sub-Divisional Officer, Buldana and of tlie 
Revenue Tribunal and for an order for restoration of possession of the lands in 
pursuance of the order of Naib Tahsildar. The High Court set aside the order of 
the Naib Tahsildar, the Sub-Divisional Officer and the Revenue Tribunal and re- 
manded the case to the^Tahsildar for dealing with the application made by the appel- 
lant in the light of the diiections given in the judgment. The appellant appeals to 
this Court, with certificate under Article 133 (1) (c) of the Constitution granted 
by the High Court. 
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The contention urged on behalf of the appellant is that the High Court should 
have restored the order passed by tlie Naib Tahsildar and should not have reopened 
die inquiry as directed in its judgment. It is necessary in the first instance to make a 
brief survey of tire divei-se statutorj'^ ptovisions in tlicir relation to the progress 
of the dispute, which have a bearing on the question which falls to be determined. 
The land was originally in the Vidarbha region which before the Bombay Reorga- 
nisation Act, 1956 tvas a part of tire State of Madhya Pradesh, and the tenancy of 
the land was governed by the Bcrar Act. The first i-espondent was a protected lessee 
in respect of die land under section 3 of die Berar Act. Section 8 of the Act impos- 
ed restrictions on termination of protected leases. It was provided that notwith- 
standing any agreement, usage, decree or order of a Court of law, the lease of any 
land held by a protected lessees shall not be terminated e.KCcpt under orders of a 
Revenue Officer made on any of the grounds contained therein. Even if the land- 
lord desired to obtain possession of die land for bona fide personal cultivation, ho 
had to obtain an order in diat behalf under section 8 (1) (g). Section 9 enabled 
the landlord to terminate the lease of a protected lessee if he required the land for 
personal culdvation by giving notice of the prescribed duration and setting out the 
reasons for detennination of die tenancy. A tenant served with the notice under 
sub-section (1) could under sub-section (3) apply to the Revenue Officer for a de- 
claration diat the nodee shall have no effect or for permission to giv'e up some odier 
land of the same landholder in lieu of the land medoned in the nodee. Sub-sections 
(5) (6) (7) and (8) dealt widi the procedure and powers of the Revenue 
Officer. The landlord had, after serving a notice under section 9 (1), to obtain an 
order under secdon 8(1) (g) that possession was required by him bona fide for personal 
culdration. Secdon 19 of the Berar Act prescribed the procedure for ejectment 
of a protected lessee. Sub-section (1) provided : 

" landholder may apply to the Revenue Officer to eject a protected lessee against sshom an 
order for the termination of the lease has been passed under sections 8 or 9. 

Sub-secdon (2) enabled a tenant dispossessed of land othenvise than in accordance 
with the provisions of the Act to apply to Ae Revenue Officer for restoradon ot the 
possession. By sub-secdon (3) it ^vas provided : 

“On receipt ofan application under sub-scction ( 1) or (2), the Revenue Offi«r “ay, after making 
summary enquiry as he deems fit, pass an order for restoring possession of the land to th nu 
Mder or the protected lessee as the case may be and may t.akc sucli steps as may bcneccssary to gn e 
rffect to his order.” , 

The appellant had obtained from the Revenvc Officer concerned an order under 
oction 8 (1) (g) determining die tenancy effective from 1st April, 19o8. i pj 
4at date Ordinance IV of 1957 was promulgated. This 
byBombayActIXofl958. By secdon 4 of Bombay Act IX of l^S 

either pending at the date of commencement of the Act or which may 

(during the period the Act remained in force) for teimmaUoii of the tenancies were 

stayed. 

The Tenancy Act (Bombay Act XCIX of 1958) which w^ brought into force on 
30th December, 1958, iepealed Bombay Act IX of 1958 and 

veree provisions with regard to protection of tenants. By section 9 , 

Act It was provided thatfo tcnaLy of any land shall be 
|otind tliat the period fixed for its Lration whedier by 

^^P“^ed and by section 19 it was provided that ^nSE 

shaff’ ‘iccree or order of a Court of law, tlie tenancy ^ - ,„Ze fiilfiUed 

not be terminated unless cerdu conditions ^peeffied dierem we 
wchon 36 of the Tenanev Act set uo the procedure to be followed, inter alia, tot 

possessbn ftomZtoant aft« d«e.?iinadon of the 

g enacted that no landlord shall obtain possession of any p 

tised for any aUied pursuit held by a tenant except under an 
Tabildar. By sub-section it was provided that on receipt of an appheation 
Jfe Mb., Jon (1 *0 xiC Udar sh,£, after holding an -qui^ 

whete Ute conditions specified 
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iin claixses (c) and (d) of sub-section (3), and clauses {b), (c) and (d) of sub-section (4) 
•of that section are, satisfied. That takes us to section 38. By the first sub-section 
as it was originally enacted, it was provided : 

‘ “ Notwithstanding anything contained in section 9 or 19 but subject to the provisions ofsub-sec- 
itions (2) to (5), a landlord maynfter giving to the tenant one year’s notice in writing at any time withm 
two years from the commencement of this Act and making an application for possession undersub- 
•section (2) of section 36, terminate the tenancy of the land held bv a tenant other than anoccupancj' 
tenant if he bonaftde requires the land for cultivating it personally.” 

(Amendment of this sub-section by Maharashtra Act V of 1961 is not material for 
the purpose of this appeal.) By sub-section (3) it was provided that the I’ight of a 
landlord to terminate the tenancy under sub-section (1) shall be subject to the condi- 
tions contained iii clauses (<z) to {e) (which need not, for the purpose of tliis appeal, 
be set out). Sub-^section (4) imposed on the right of the landlord certain restrictions 
in terminating the tenancy. A landlord may not terminate a tenancy (a) so as to 
reduce the area with the tenant below a certain limit, or [b) contravene the provisions 

• of the Bombay Prevention of Fragmentation Act, or (c) where the tenant is a member 
•of a co-operative, farming society, or {d) where the tenant is a co-operative farming 

society. Sub-section (4- A) dealt with the special case of a member of armed forces 

• ceasing to be a member of the serving force. Sub-sections (5), (6) and (7) made 

• certain incidental provisions. By sub-section (1) of section 132, amongst others, 
the Berar Act and Bombay Act IX of 1958 were repealed. By sub-section (2) it was 
•provided that nothing in sub-section (1) shall, save as expressly provided in tlie 
.Act, affect or be deemed to affect (i) any right, titled interest, obligation or liability 
.already acquired, or accrued before the commencement of the Act or (li) any legal 

proceeding or remedy in respect of any such right, title, interest, obligation or 
hability or anything done or suffered before the commencement of the Act, and any 
. such proceedings shall be instituted, continued and disposed of, as if Act XCIX of 
1958 had not been passed. Sub-section, (3) provided ; 

“Notwithstanding anything contained in sub-section ‘(1) — 

(a) all proceedings for the termination of the tenancy and ejectment of a tenant or for the 
recovery or lestoration of the possession of the land under the provisions of the enactments so 
•repealed, pending on the date of the commencement of this Act before a Revenue OfScer or in appeal 
-or revision before any appellate or revising authority shall be deemed to have been instituted and 
pending before the corresponding authoiity under this Act and shall be disposed of in accordance 
'With the provisions of this Act, and 

(j) » * * * * ♦ » 

As from 30th December, 1958, the Berar Act ceased to be in operation. But 
by sub-section (2) of section 132 any right, title, interest, obligation or liability 
already acquired before the commencement of the Tenancy Act remained enforce- 
able and any legal proceedings in respect of such right, title, interest, obligation 

• or liability could be instituted, continued and disposed of as if Bombay Act XCIX 
of 1958 had not been passed. But to this reservation an exception was made by 
sub-section (3) that a proceedmg for termination of tenancy and ejectment of the 
tenant or for recovery or restoration of possession of the land under any repealed 
provisions, pending on the date of the commencement of Act XCIX of 1958 before 
•a Revenue Officer, was to be deemed to have been instituted and pending before 
the corresponding authority under the Tenancy Act and was to be disposed of in 
.accordance with the provisions of that Act. Therefore when a proceeding was 
-pending for termination of the tenancy and ejectment of a tenant the proceeding 

had to be disposed of in accordance with the provisions of the Tenancy Act, not- 
withstanding anytliing contained in sub-section (2). If the expression “ proceedings 
*’*'’*■ pending on the date of commencement of this Act ” in section 132 (3) (a) 
be literally interpreted, a somewhat anomalous situation may result. An appli- 
cation under section 19 of the Berar Act pursuant to an order under sections 8 and 

• 9, instituted before the Tenancy Act was enacted, will have to be disposed of in 
-accordance with the provisions of the Tenancy Act, but if no proceeding under 
section 19 be commenced the proceeding would not be governed in terms by sub- 
rsection (3) and would by the operation of sub-section (2) be instituted and continued 
as if the Tenancy Act was not passed. This problem engaged the attention of the 
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’Bombay High Court in Jayanlraj Kanakmal ^ambad and another v. Hart Dagdu and 
■stkrs^ in which the facts were clo'^cly parallcd to tire facts in tlic present ease. An 
order detennining tlic lease under sections 8 and 9 of the Berar Act was obtained by 
1he landlord before tlie Tenancy Act was enacted, and at a lime rvhen Bombay 
Act IX of 1958 was in force, and pioccedings were started by the landlord for obtain- 
ing possession from the tenant, after the Tenancy Act was brought into force. The 
High Court held that tlic application by tlic landlord for possession against the 
tenant whose tenancy was determined by an order under the Berar Act has, if 
instituted after the Tenancy Act was brought into force, to be decided according 
to the provisions of tlic latter Act by virtue of section 132 (3) and not under tlie 
Berar Act, and that an order for termination of the lease under section 8 does not 
'comc to an end until an oiHcr is made under sub-section (3) of section 19. The 
Court tlicrcforc in tliat ease avoided the ahomally arising from the ivords of sub- 
jection (3) by holding tliat an order made under section 8 or under section 9 of 
the ^rar Act relating to termination of a lease docs not terminate tlie proceeding, 
■and it comes to an and when an Order under section 19 of the Act is made. 


The High Court in the judgment under appeal, folloiving the decision in 
Jayanlraj Kanakmal ^ambad's case’'- held tliat tlic application filed by tlic appellant 
purporting to be under section 36 (2) of the Tenancy Act must be regarded as an 
application under section 19 of tlic Berar Act and therefore be deemed to be a 
continuation of the application under sections 8 and 9 of tlic Berar Act which was 
■pending at the date when the Tenancy Act was brought into force, and to such an 
application section 38 (1) did not apply, but by virtue of sub-section (3) clause (<z) 
•of section 132 the application had to be disposed of in accordance with die provisions 
•of the Tenancy Act, tlicrcby making the provisions ofsection 38 (3) and section 38 (4) 
appUcablc thereto. Mr. Patwardhan for tlic appellant has, for the purpose of this 
-ppeal, not sought to canvas tlie correctness of tlic view of the judgment in Jajantraj 
Kanakmal ^embad’s case^, but has submitted tliat the High Court has not correctly 
'interpreted section 132 (3) of the Tenancy Act. 

. _ The appellant had acquired a right to obtain possession of the land on deter- 
mination made by tlie Revenue Officer by order dated 2nd July, 1957, and a legal 
proceeding in respect thereof could be instituted or continued by \ditue of sub- 
(2) of section 132 as if the Tenancy Act had not been passed. The e.'cceprion 
'made by sub-;Scction (3) of section 132 in respect of proceedings for termination of 
t ® tenancy ''and ejcctiricnt of a tenant whicli arc pending on tlie date of the com- 
-mencement of the Tenancy Act is limited in its content. Proceedings ivhich 
■^re pending are to be deemed to have been instituted and pending before the corres- 
iJonding autliorit)' under die Act and must be disposed of in accordance witli die 
vprovisions of the Tenancy Act. By tlic use of the expression “ shall be disposed oT 
m accordance with tlie provisions of tliis Act ” apparently the Legislature intended 
n procedural provisions of the Tenancy Act, and not tlie conditions 

Pmcedent to the institution of fresh proceedings. To hold otherwise would be to 
make a large inroad upon sub-section (2) of section 132 which made the right, 
^ already acquired by virtue of any previous order passed by competent 

,v imenforceable, even though it was expressly declared enforceable as if 

^ cnancy Act had not been passed. 


Court was, in our judgment, right in holding tliat the application 
mn appellant for obtaining an order for possession against tlie fii-st respondent 

■ ‘’ft be tieated as one under section 9 of tlic Benu' Act,- and must be tried before 
srr, ':°^«Ponding autliority. Being a pending proceeding in respect of a light 
Act, it had to be continued and disposed of as if the Tenancy 
not been passed rsub-section (2)], subject to the reseri^tion in respect ot 
relating to the competence of tlie officers to try tlie proceeding and to 
in respect of tlie trial. The appeUant had obtained an order deter- 
tenancy of tlie ffi-st respondent. That order had to be enforced in tlie 


-s c J— 46 
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mannar provided by section 19 (1) the Revenue Officer had to make such 
summary inquiry as he deemed fit, and had to pass an order for restoring possession 
of the land to the landholder and to take such steps as may be necessary to give 
effect to his order. Since the repeal of the Berar Act the proceeding pending before 
the Revenue Officer would stand transferred to the Tahsildar. The Tahsildar was 
boxmd to give effect to the rights already acquired before the Tenancy Act was 
enacted, and in giving effect to those rights he had to follow the procedure prescribed 
by the Tenancy Act. Between sections 19 (3) of the Berar Act and 36 (3) of the 
Tenancy Act in the matter of procedure there does not appear to us any substantial 
difference. Under the Berar Act a summary inquiry has to be made by the Revenue 
Officer, whereas under the Tenancy Act the Tahsildar must hold an inquiry and 
pass such order (consistently svitli the rights of the parties) as he deems fit. But to 
the trial of the application for enforcement of tire right acquired under the Berar 
Act, section 38 of the Tenancy Act could not be attracted. Section 38 authorises 
the landlord to obtain possession of the land from a tenant, if the landlord bona fide- 
required the land for cultivating it personally. In order to effectuate that right, 
the landlord must give a notice ofone year’s duration in writing and make an applb 
cation for possession ruider section 36 within the prescribed period. The section 
is in terms prospective and does not purport to affect rights acquired before the date 
on which the Tenancy Act was brought into force. The High Court was tlierefore 
also right in observing : 

“The notice referred to in sub-section (1) of section 38 could not obviously have been given in 
respect of proceedings which were pending or which are deemed to have been pending o \ the date 
of the commencement of this Act. It does not also appear that it was the intention of the Legislature 
that such proceedings should be kept pending for, a further period until a fresh notice as required by 
sub-section (1) of section 38 had been given * * • For the same reasons, the proviso to 

sub-section (2) ofsection 36 will not apply in such cases ’’ 

But we are tmable to agree with the High Court that sub-sections (3) and (4) 
of section 38 apply to an application filed or .deemed to be filed under section 19' 
of the Berar Act. The High Court appears to be of the view that by the use of the 
expression “ shall be disposed of in accordance with the provisions of tliis Act ” 
it was intended that “ aU the provisions of tlie Act, which would apply to an appli- 
cation made under , sub-section (2) of section 36, would also apply to applications 
which are deemed to have been made under this section ”, and therefore it followed! 
that sub-sections (3) and (4) of section 38 applied to all applications for obtaining 
possession of the land for personal cultivation made under section 19 of the Berar 
Act which were pending or which were deemed to have been pending on the date 
of the commencement of the Tenancy Act. It may be noticed diat sub-section (3) 
of section 38 in terms makes the right of the landlord to terminate a tenancy imder 
sub-section (1), subject to conditions mentioned therein. If there be no deter- 
mination of the tenancy by notice in writing under sub-section (1), sub-section (3) 
could have no application. 

The words of sub-section (4) are undoubtedly general. But tlie setting in. 
which the sub-section occurs clearly indicates that it is intended to apply to tenancies 
determined under section 38 (1). Large protection which was granted by section 19 
of the Tenancy Act has been withdrawn from tenants who may be regarded as 
contumacious. By section 38 (1) a landlord desiring to cultivate the land personally 
is given the right to terminate the tenancy, but die right is made subject to the 
conditions prescribed in sub-section (3) and the Legislature has by sub-section (4) (a) 
sought to make an equitable adjustment between the claims of the landlord and the 
tenant. If sub-section (4) be read as imposing a restriction on the determination 
of all tenancies, it would imply grant of protection to a contumacious tenant as 
well. The Legislature could not have intended that in making equitable adjust- 
ments between the rights of landlords and tenants contumacious tenants who iiave 
disen tided themselves otherwise to the piotection of section 19 should still be bene- 
fited. Again if sub-secdon (4) be read as applyng to determination of every 
agricultural tenancy, its proper place would have been in sub-section (3) ofsection 36 
and the proviso thereto would not have been drafted in die manner it is found m 
the Act. By clauses (c) and (d) of sub-secUon (4) tenants who are co-operauve 
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societies or members of co-operative societies arc not liable to be evicted, and if the 
opening words of sub-section (4) arc intended to be read as applicable to termination 
of all tenancies, whatever the reason, we would have expected some indication to that 
^ect in section 19 of the Tenancy Act. Again inclusion of sub-sections (2) to (5) 
in the non obstante clause in sub-section (I) supports the view that the expression 
“in no ease a tenancy shall be terminated ” being part of an integrated scheme 
means that a tenancy determined for reasons and in the manner set out in sub-section 
(I) of section 38 must be determined consistently with sub-section (4), but where 
the determination of the tenancy is not under sub-section (1) of section 38, sub- 
section (4) has no application. 

The application made by tlic appellant is undoubtedly one for ejectment of 
the tenant and for recovery of possession. The Naib Tahsildar tras competent to 
entertain the application. It is tnic that tlic application was originally filed under 
sections 8 and 9 of the Berar Act on the ground tliat tlie landlord required the land 
for his personal cutlivTition, but once an order was passed under section 
“ is) by file Revenue Officer, the only inquiry contemplated to be made on an 
application under section 19 was a summary' inquiry' before an order for possession 
W’as made in favour of the landlord. At that stage, tlrcre \vas no scope for the 
aplication of the conditions and restrictions prescribed by sub-sections (3) and (4) 

0 sectioti 38, for, in our view, those provisions do not apply to proceedings te 
enlorcc rights acquired when the Berar Act w’as in operation . 

We therefore modify the order passed by the High Court and direct that the 
oraers passed by die Tahsildar and die Revenue Tribunal will be set aside and the 
matter will be remanded to die Tahsildar for dealing widi the application on the 
00 mg^at it is an application to enforce the right conferred by sections 8 and 9 
Regulation of Agricultural Leases Act, 1951 and the provisiras of 
Sli u” Bombay Act XGIX of 1958 have no applicadon thereto. There 

be no order as to costs in this appeal. 

K.S. _ _______ Order modified^ 
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Held: (y/ithSubba Rao, J. dissenting) that tlie respondent was guilty ofan offence of contra- 
vening the prohibition under section 8 (1) of the Foreign Exchange Regulation Act (1947) . 

The very object and purpose of the Act and its effectiveness as an instrument for the prevention 
-of smuggling would be entirely frustrated if a condition were to be read into section 8 (1) or section 
23 (I-i4) of the Act qualifying the plain words of the'enactmcnt that the accused should be pro\ed 
to have knowledge that he was contravening the law before he could be held to have contravened the 
provision. The Nolification’was published in India in the Gazette on the 24th November, 1962, 
and the respondent who left Zurich on 27th November, 1962, by the plane did not have actual 
notice of the' Notification of the Reserve Bank,' dated 8th November, 1962. But the ignorance 
of the 1 espondent — a foreigner — is wholly irrelevant and it makes no difference to his liability to be 
proceeded against for contravention of section 8 (1) of the Act. 

I The gold of the quantity and in the form in which it was carried would certainly not be “ personal 
iuggage”inthesenseinwhich“luggage”isundcrstood. Itcannot be contended that it is not cargo 
L-either “ bottom cargo ’’ or “ transhipment cargo ” and so need not be entered in the manifest. 

There is undoubtedly a certain amount of uncertainty in the law except in cases where specific 
provision in that behalf is made in individual statutes as to (o) when subordmatelegislation could be 
said to have been passed and (6) when it comes into effect. The position in England has been clarified 
by the Statutory Instruments Act of 1946 It is desirable to have a similar legislation in India. 

’ FerSubbaRaojjf . — A person caimot be held to be guilty of contravention of the provisions of 
section 8 of the Act read with the Notificationj dated 8th November, 1962, unless he has knmvingly 
brought into India gold without complying with the terms of the proviso to the Notification , 

Appeal by Special Leave from the Judgment and Order dated the 10th 
December, 1963, of the Bombay High Court in Criminal Appeal No. 653 of 1963. 

H. jV. Sanya!, Solicitor General of In^ia, and jV S. Bindra, Senior Advocate, 
•{R. H. Dhebar, Advocate, with them), for Appellant. , ' 

Soh Sohrahji, Advocate, A, J. Ram, Advocate, Bombay High Court 'and 
{J. B, Dadachanji, 0. C. Mathur and Ravtnder Narain, Advocates of J. B. Dadachanji & 
•Co.), for Respondent. 

, The Court made the following 

' ORDERf : — ^By majority, the appeal is allowed and the conviction of the 
respondent is restored : but the sentence imposed on him is i educed to the pciiod 
already undergone. The respondent shall forthwith be released and the bail 
Bond, if any, cancelled. Reasons will be given in due course. 

, The Court delivered the following Judgments 
Subba Rao, J. — I regret my inability to agree. This appeal raises the question 
of the scope of the ban imposed by the Central Government and the Central Board 
of Revenue in exercise of the powers conferred on them under section 8 of the 
Foreign Exchange Regulation Act, 1947 (VII of 1947), hereinafter called the Act, 
against persons transporting prohibited articles through India. 

In exercise of the powers confen-ed under section 8 of the Act tlie Government 
of India issued on 25th August, 1948, a notification that gold and gold articles, 
among others, should not be brought into India or sent to India except with the 
general or special permission of the Reserve Bank of India. On the same date the 
Reserve Barik of India issued a notification giving a general permission for bringing 
or sending any such gold provided it was on through transit to a place outside 
India. On 24th November, 1962, the Reserve Bank of India published a notifi- 
cation dated 8th November, 1962, in supersession of its earlier notification placing 
further restrictions on the transit of such gold to a place outside the territory of 
India, one of them being that such gold should be declared in the “ Manifest ” for 
transit in the “ same bottom cargo ” or “ transhipment cargo.” The respondent 
left Zurich by a Swiss air plane on 27th November, 1962, which touched Santa 
•Cruz Air Port at 6-05 A.M. on the next day. The Customs Officers, on the basis 
of previous information, searched for the respondent and found him sitting in tlie 
plane. On a search of the person of the respondent it was found tliat he had puj 
on a jacket containing 28 compartments and in 19 of them he was carrying gold 
•slabs weighing approximately 34 kilos. It was also foimd that the respondent was 


1 8th Ivlay, 1964. 


$ 24th August, 1 964. 
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a passenger bound for Manila. The other facts are not necessary for this appeal. 
Till 24th November, 1962, there was a general permission for a person to bring or 
s^nd gold into India, if it was on through transit to a place outside the territory of 
India ; but from that date it could not be so done except on the condition that it 
was declared in the “ Manifest ” for transit as “ same bottom cargo ” or “ tranship- 
ment cargo.” When the respondent boarded the Swiss plane at Zurich on 27th 
November, 1962, he could not have had knowledge of the fact that die said condi- 
tion had been imposed on die general pennission given by the earlier notification. 
The gold was earned on the person of the respondent and he was only sitting in the 
plane after it touched die Santa Cruz Airport. The respondent was prosecuted 
for importing gold into India under section 8 (1) of the Act, read widi section 23" 
(1-A) thereof, and under section 167 (8) (i) of the Sea Customs Act. The learned 
Presidency Magistrate found the accused “ guilty ” on die two counts and sentenced 
him to rigorous imprisonment for one year. On appeal the High Court of Bombay 
held that the second proviso to the relevant notification issued by the Central 
Government did not apply to a person carrying gold with him on his body, that 
even if it applied, the mens tea being a necessary ingredient of the offence, the 
respondent, who brought gold into India for transit to Manila, did not know that 
during the crucial period such a condition had been imposed and, therefore, life 
did not commit any offence. On diose findings, it held that tlie respondent was 
not guilty under any of the aforesaid sections. In the result the conviction made by 
the Presidency Magistrate was set aside. This appeal has been preferred by Special 
Leave against the said order of the High Court. 

Learned Solicitor General, ' appearing for the State of Maharashtra contends 
tliat the Act was enacted to prevent smuggling of gold in the interests of the economic 
stability of the country and, therefore, in construing’ the relevant provisions 'of such 
an Act diere is no' scope for applying the presumption of common law that mens rea 
is a necessary ingredient of the offence. The object of the statute and the mandatory 
terms of the relevant provisions, the argument proceeds, rebut any such presumption 
and indicate that mens rea is not a necessary ingredient of the offence. He further 
contends that on a reasonable construction of the Second proviso of the notification 
dated 8th November, 1962, issued' by the Board of Revenue, it shohld be held that 
the general permission 'for bringing gold into India is subject to the condition laid 
down in the second proviso and that, as in the present case the gold was not disclosed 
in the Manifest, the respondent contravened the terms thereof and was, therefore, 
liable to be convicted under the aforesaid sections of the Foreign Exchange Act. 
No argument was advanced before, us under section 168 (8) (i) of the Sea Customs 
Act and, therefore, nothing need be said about that section. 

Learned Counsel for the respondent sought to sustain the acquittal of his client 
practically on the grounds which found favour with 'the High Court. I shall 
consider in detail his argument at the appropriate places of the judgment. 


_ The first question turns upon the relevant provisions of the Act and the Notifi- 
cations issued- thereimder. At the outset it would be convenient to read the relevant 
parts of the said provisions and the Notifications, for tlie answer to tire question 
raised depends upon them. 


Section 8 — (1) The Central Government may, by notification in the Official Gazette, order that, 
subject to such exemptions, if any, as may be contained in the notification, no person shall 
except with the general or special permission of the Reserx'e Bank and on the payment of the fee 
t any, prescribed bring or send into India any gold 


Etplanaltoii — ^The bringing or sending into any port oi place in India of any such article a® 
morcsaid intended to be taken out of India without being removed from the ship or conveyance in 
'nich it is being carried shall nonetheless be deemed to be bringing or as the case may be, sending 
*1 o India of that article for the purpose of this section, 

^^creise of the power conferred by the said section on the Central Government, 
It had issued the following notification dated 25th August, 1948 (as amended upto 
Sistjuly, 1958) : 

n. , exercise of the powers conferred by sub-section (1) of section 8 of the Foreign Exchange 
Eulation Act, 1947 (VII of 1947) and m supersession of the Notification of the Government 
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of India the Central Government is pleased to direct that, except iviththe 


general or special permission of the Reserve Bank no person shall bring or send into Indin from 
any place out of India — 

(o) any gold coin, gold bullion, gold sheets orgold ingot, whether icfined or not , ” 

The Reserve Bank of India issued a Notification dated 25th August, 1948, giving a 
general permission in the following terms ; 

“ the Reserve Bank of India is hereby pleased to give general per- 

mission to the bringing or sending of any such gold or silver by sea or air into an> port in India provided 
that the gold or silver (a) is in thiough transit to a place which is outside both (i) the territory of 
India and (ii) the Portuguese Territories which are adjacent to or surrounded by the tcrriton of 
India and (6) is not removed from the carrying ship or aircraft, except for the purpose of tranship- 
ment. ” 

On 8th November, 1962, in supersession of the said notification the Reserve Bank 
of India issued the following notification which was published in the official Gazette 
of24tlt November, 1962 : 

“ . the Resen'e bank of India gives general permission to the bringing 

or seating of any of the following articles, namely, 

(a) any gold coin, gold bullion, gold sheets or gold ingot, whether refined or not, 

« * • * * * ” 

into any port or place in India when such articles is on through transit to a place which is outside the 
territory of India. Provided that such article is 'not removed from the ship or conseyance in which 
it is being carried except for the purpose of transhipment ; 

Provided further that It is declared in the manifest for transit .os same bottom cargo or 
transhipment cargo ” 

The combined effect of the terms of the section and the Notifications may be stated 
thus : No gold can be brought in or sent to India though it is on through transit 
to a place which is outside India except wth the general or special permission of 
the Reserve Bank of India. Till 24th November, 1962, under the general permis- 
sion given by the Reserve Bank of India such gold could be brought in or sent to 
India if it was not removed firom the ship or aircraft except for the purpose of tranship- 
ment. But from that date another condition was imposed thereon, namely, that 
such gold shall be declared in the manifest for transit as “ same bottom cargo ’’ 
or " transhipment cargo .” 

Pausing here, it will be useful to notice the meaning of some of the technical 
words used in the second proviso to the notification. The object of maintaining 
a transit manifest for cargo, as explained by the High Court, is twofold, namely: 

“to keep a record^ of goods delivered into the custody of the carrier fors.ife carriage and toenabh 
the Customs Authorities to check and verify the dutiable goods which arrive by a particular flight 

" Cargo ” is a shipload or' the ladmg of a ship. No statutory or accepted definition 
of the word " cargo ” has been placed before us. 'WTiile the appellant contends 
that all the goods carried in a ship or plane is cargo, the respondent’s Counsel argues 
that nothing is cat go unless it is included in the manifest. But what sliould be 
included and what need not be included in the manifest is not 'made clear. It is 
said that the expressions “ same bottom cargo ’’ and “ transit caigo ” tlirow some 
light on the meaning of the word “ cargo.” Article 606 of i the Chapter on 
“Shipping and Navigation ” in Halsbury’s Laws of England, 3rd edition, Volume 
35, at page 426, brings out the distinction between the t^vo types of cargo. If tlic 
cargo is to be carried to its destination by tlie same conveyance tliroughout the 
voyage pr journey it is described as “ same bottom cargo.” On the other Iiand, 
if die cargo is to be transhipped from one conveyance to another during the course 
of transit, it is called “ transhipment cargo.” This distinedon also does not throiv 
any light on the meaning of the \vord “ cargo ”. If the expression “ cargo ” takes 
in all the goods carried in the plane, whether it is carried under the personal care 
of the passenger or entrusted to die care of the officer in charge of the cargo, both 
the categories of cargo can squarely fall under die said two heads. Does the word 
“ manifest ” throw any light ? Inspector Darine Bcjan Bhappu says in his evidence 
that manifest for transit discloses only such goods as arc unaccompanied baggage 
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but on the same flight and tliat “ accompanied baggage is never manifested as 
Cargo Manifest In the absence of any material or evidence to tlie contrary, 
this statement must be accepted as a correct representation of the actual practice 
obtaining in sucli matters. But tliat practice does not prevent the imposition of a 
statutory obligation to include accompanied baggage also as an item in tlie manifest 
if a passenger seeks to take advantage of the general permission given thereunder. I 
cannot see any inherent impossibility implicit in the expression “cargo” compelling 
me to exclude an accompanied baggage from the said expression. 


Now let me look at the second proviso of the notification dated 8th November 
1962. Under section 8 of the Act there is ban against bringing or sending into India 
gold. The notificatoin lifts tlie ban to some extent. It says tflat a person can bring 
into any port or place in India gold when the same is on tlirough transit to a place 
which is outside the territory of India, provided that it is declared in tlie manifest 
for ti-ansit as “ same bottom cargo or transhipment cargo.” It is, therefore, not an 
absolute permission but one conditioned by the said proviso. If tlie permission is 
sought to be availed of, the condition should be complied with. It is a condition 
precedent for availing of the permission. 


Learned Counsel for the respondent contends that the said construction of tlie 
proviso would preclude a person from carrying small articles of gold on his person 
if such article could not be declared in the manifest for transit as “ same bottom 
cargo ” or “ transhipment cargo ” and that could not have been the intention of the 
Board of Revenue. On that basis, tlie argument proceeds, the second proviso should' 
be made to apply only to such cargo to which the said proviso applies and the general 
permission to bring gold into India would apply to all other gold not covered by the 
second proviso, "ftiis argiunent, if accepted, would enable a passenger to circum- 
vent the proviso by carrying gold on his body by diverse methods. The present 
case illustrates how such a construction can defeat the purpose of the Act itself- 
I cannot accept sudi a construction unless the terms of the Notification compel me to 
•do so. I do not see any sucli compulsion. The alternative construction for which 
the appellant contends no doubt prevents a passenger from carrying with him small 
articles of gold. The learned Solicitor General relies upon certain rules permitting 
a passenger to biing into India on his person small articles of gold, but ex facie those 
rules do not appear to apply to a person passing through India to a foreign country. 
No doubt to have international good the appropriate authority may be well 
advised to give permission for such small articles of gold or any other article for being 
carried by a person with him on his way tlirough India to foreign countries. But for 
one reason or otlier, the general permission in express terms says that gold shall be 
declared in the manifest and I do not see, nor any provision of law has been placed 
before us, why gold carried on a person cannot be declared in the manifest if tliat 
person seeks to avail himself of the permission. Though I appreciate tlie incon- 
venience and irritation that will be caused to passengers bona fide passing through our 
country to foreign counti'ies for honest purposes, I cannot see my way to interpret 
foe second proviso in such a way as to defeat its purpose. I, tlierefore, hold that on a 
fair construction of the Notification dated 8th November, 1962, that the general 
permission can be taken advantage of only by a person passing through India < 
to a foreign country if he declares the gold in his possession in the manifest for transit 


as 


same bottom cargo ” or “ transhipment cargo.’ 


_ The next argument is tliat mens rea is an essential ingredient of the offence under 
section 8 of the Act, read \vith section 23 (l-A) (a) thereof. Under section 8 no 
person shall, except -with the general or special permission of the Reserve Bank of 
India, bring or send to India any gold. Under the Notification dated 8th November, 
1962, and published on 24th November, 1962, as interpreted by me, such gold to earn 
foe permission shall be declared in the manifest. The section, read -with the said 
Notification, prohibits bringing or sending to India gold intended to be taken out 
of India unless it is declared in the manifest. If any person brings into or sends to 
India any gold without declazing it in such manifest, he will be doing an act in contra- 
vention of section 8 of the Act read with the Notification and, therefore, he will be 
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contravening the provisions of tlie Act. Under section 23 (I-A) (a) of the Act lie- 
will be liable to punishment of imprisonment which may extend to two years or witlv 
fine or with bo A. The question is whedier the intention of tlie Legislature is to 
punish persons ivho break the said law \vithout a guilty mind. The doctrine of 
nienr rea in the, context of statutory crimes has been the subject-matter of many dca- 
sions in England as well as in our country^ I shall briefly consider some of tlie im- 
poi tant standard text books and decisions cited at the Bar to ascertain its exact scope 

In “ Russell on Crime ”, 11th edition Volume 1, it is stated at page 64 : 

“ there is a piesumption [that m any statutory crime the common Iax\’ mcnti 

element, mens rea, is an essential ingredient. ” . 

On the question hotv to rebut this presumption, the learned author points out that 
the policy of the Courts is unpredictable, I shall notice some of the decisions which 
appear to substantiate the author’s view. In Halsbury’s Laws of England, 3rd 
edition. Volume, 10, in para. 508, at page 273, the following passage appears : 

“ .A statutory crime may or may not contain an express definition of the necessary state of 
mind A statute may require a specific intention, malice, knowledge, wdfulness, or recklessness. 
On the othei hand. It may be silent as to any requirement of rrn. and in such a case in order to 
determine whether or not mens rea is an essential element of the oifence, it is necessaiy to look at the 
objects and terms of the statute.” 

This passage also indicates that the absence of any specific mention of a state of nund 
as an ingredient of an offence in a statute is not decisive of the question whether mein 
Tea is an ingredient of the offence or not; it depends upon the objects and the terms 
of the statute. So too. Archbold in his hook on “ Criminal Pleading, Evidence and 
Practice ”, 35th edition, says much to the same effect at page 48 thus ; 

“ It has ahvajs been a principle of. the common law that mens rea is an essential clement it 

the commission of any crumual offence against the common law In the case of statuton' 

offences it depends on the effect of the statute There is a presumption that mens rea is at 

essential ingredient m a statutorj- offence, but this presumption is liable to be displaced either bi 
the words of the statute creating the offence or b) the subject-matter with nlnch it deals ’’ 

The leading case on tlie subject in Sherras v. De Rutzeii^, Section 1 6 (2) of the Licens- 
ing Act, 1872, prohibited a licensed victualler from supplying liquor to a Police Con- 
stable while on duty. It was held that that section did not apply where a licensed 
victualler bona fide ' believed that the Police Officer was off duty, Wright, J.j 
obseived : 

“ There is a presumption that mens rea, an evil intention, or a knowledge of the uTongfulncs: 
of the act is an essential ingredient in every offence ; but that presumption u liable to be displaced 
either by the words of the statute creating the offence or by the subject-matter with which it deals 
and both must be considered ” 

This sums up tlie statement of the law tliat has been practically adopted in later 
decisions. The Pri\q" Council in Jacob Bnthn v. The King on the Proseaition of thi 
Opium Farmer^, construed section 73 of the Sti-aits Settlements Opium Ordinance. 
1906. Section 73 of the said Ordinance stated tliat if any ship was used for importa- 
tion, landing, removal, carriage or conveyance of any opimn or cliandu contrary' tc 
the prowsions of the said Ordinance or of the rules made tliereunder, that master and 
, ownei- tliereof would be liable to a fine. The section also laid down the rule of e\'i- 
dence that if a particular quantity of opium was found in the ship tliat was evidence 
that the ship had been used for importation of opium, unless it was proved to the 
satisfaction of tlie Coui t that eveiy reasonable precaution had been taken to prevent 
such usei of such ship and tliat none of the officers, their servants or the crew or any 
persons employed on boai'd tlie ship, were implicated therein. The said provisions 
are veiv clear ; the offence is defined, the relevant eridence is described and the 
burden of proof is placed upon the accused. In tlie context of that section the 
Judicial Committee observed : 

By this Ordinance c\-cr> pcn>oii other than the opium farmer is prohibited from mijiorim£ 
or exporting chandu. If any other person does so, he prvna facie commits a crime under tlit 
provisions of the Ordinance. If it be provided in the Ordinance, as it is, that certain facts, ifesta- 

2, LR. (1909) AC 317, 32-f. 


I LR. (1895) 1 Q.B, 918, 921. 
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Wwhcd, justify or cvciisc w hat is primafacic a crime, ^ then the burden of proving those facts obviously 
rests on the party acctiscd. In truth, thvs objection is but the objection in another form, that 
knowledge isa necessary element in crime, and it is answered by the same reasoning. ” 

It would be seen from the aforesaid observation that in tliat case mens rea %vas not 
really excluded but tlie burden of proof to negative mens rea was placed upon the 
accused. In Pearks^ Dairies, Lim. v. Toilcnhani Food Control Committee'^, tire Court of 
Appeal considei ed the scope of Regulations 3 and 6 of tlic Margarine (Maximum 
Prices) Order, 1917. The appellants’ assistant, in violation of their instructions, 
but by an innocent mistake, sold margarine to a customer at tire price of 1 sh. per lb. 
gnung only 14j ozs. by weight instead of 16 ozs. The appellants were prosecuted 
for selling margarine at a price exceeding the maximum price fixed and one of 
tbe contentions raised on behalf of the accused was that mens rea on the part of tire 
appellants was not an essential clement of the offence. Lord Coleridge, J., cited 
with approval the following passage of Channell, J., in Peatks, Gunston & Tee, 
Lim. V. WardK' 


"But there arc exceptions to this rule in the c.rsc orquasi-crimiiial offences, as tlicj may be termed, 
that IS to say, where certain acts arc forbidden by law under a penalty, possibly even, under a personal 
penalty, such as imprisonment, at any rate in dcf.uilt of pajonent of a hne ; and the reason for this is, 
that the Legislature has thought it so important to prevent the particular act from being committerL 
that it absolutely forbids it to be done ; and if it is done the ofTcndcr is liable to a penalty w’hether he 
had any mens rea or not, and whether or not he intended to commit a breach of the law." Where the 
act is of this character then the master, who , in fact, has done the forbidden thing through his servant, 
IS rcsponsible and is liable to a penalty. Ttierc is no reason why he shijuld not be, because the very' 
object of the Legislature was to forbid the thing absolutely. ” 

This decision states tlie same principle in a different form. It also places emphasis 
on the terms and the object of the statute in the context of the question whether 
atens rea is excluded or not. The decision in Re.v v. Jacobs^, arose out of an agreement 
to sell pricc-controllcd goods at excess price. Tlic defence was that the accused was 
Ignorant of the proper price. The Court of Criminal Appeal held that in the sum- 
toing up tlie direction given by the Judge to tire jury that it was not neccssaiy that 
the prosecution should prove tlrat the appellants knetv what the pcimitted price 
was but that they need only shotv' in fact a sale at an excessive puce had taken place, - 
was correct in law. This only illustrates that on a construction of the particular 
statute, having regard to the object of the statute and its terms, the Court may hold 
that mow rfa is not a necessary ingicdicnt of the offence. _ Ip Brend v. 
dealmg with an emergency legislation relating to fuel rationing, Goddard, C.j. 



“‘IS guilty minU. " 

This caution administered by an eminent and experienced judge ip the matter pf 
onstruing such staUites cannot easily be ignored. The Judicial Committee m 
V V. King-Empero^ \ was dealing with a case ("■p'^hich one o^he 
was charged wWi an offence under the Rules made by virtue of the Defence 
RiiU^’^i ^^29, of selling salt at prices exceeding those prescribed under 

were made tvithout the appellant’s knowledge by one of his 
Lord Parcq, speaking for the Board, approved the view expressed by 
ndard, G.J,, in Brend v. WoodS and observed ; 

Eagl'3®’I Lordships agree with the view which was recently c.xpressed Lord 

of the ‘‘It fn W opimonof theutmost »tnportance for the prom^^^^^^ b^ W 

tt^cessatv'lm ^ Court should ahvays beai in mmd that, unless h , f ’ should^not be 

foiuj^ J^,,®phoation, rules out mens rea as a constituent pai t of a crmi , < „ 

,-!!!!£^)|^yo^frence against the criminal law unless he has got a gmity mmd 
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The acceptance of the principle by the Judicial Committee that mens rea is a consti- 
tuent part of a crime unless the statute clearly or by necessary implication excludes 
the same, and the application of the same to a welfare measure is an indication that 
the Court shall not be astute in construing a statute to ignore mens rea on a slippery 
groimd of a welfare measure imless the statute compels it to do so. Indeed, in that 
case the Judicial Committee refused to accept the argument that where there is an 
absolute prohibition, no question of mens rea arises. The Privy Council again in 
Lim Chim Aik v. The Queen^, reviewed the entire law on the question in an illuminat- 
ing judgment and approached the question, if I may say so, from a correct perspec- 
tive. By section 6 of the Immigration Ordinance, 1952, of the State of Singapore, 

“ It shall not be lawful for any person other than a citizen of Signapore to enter the Colony 
from the Federation or having entered the Colony from the Federation to remain m the Colony 
if such person has been prohibited by order made under section 9 of this Ordinance from 
entering the Colony ” 

and section 9, m the case of an order directed to a single individual, contained no 
provision for publishing the order or for otherwise bringing it to the attention of the 
person named. The Minister made an order prohibiting the appellant from 
-entering the colony and forward it to the Immigration Officer. There \vas no evidence 
that the order had in fact come to the notice or attention of the appellant. He was 
prosecuted for contravening section 6 (2) of the Ordinance. Lord Evershed, speaking 
for the Board, reaffirmed the formulations cited from the judgment of Wright, J., 
and accepted by Lord de Parcq in Srinivas Mull BairoliycCs case^. On a review of the 
•case-law on the subject and the principles enunciated therein^ the Judicial 
Oommittee came to the following conclusion : 

"But It is not enough in their Lordships’ opinion merely tolable the statute as one dealing mill •» 
Rrave social evil and from that to infer that strict liability svas intended It is pertinent also to inquin- 
whether putting the defendant under strict liability will assist in the enforcement of the regulations 
That means that there must be something he can do, directly or indirectly, by supervision or inspection, 
"by improvement of his business methods or by exhorting those whom he may beexpected to influence 
or control, which will promote the observance of the regulations Unless this is so, there is no reason 
in penalising him, and it cannot be inferred that the Legislature imposed strict liability merely m 
order to find a luckless victim. ” 


The same idea was repeated thus : 

‘‘Where it can be shown that the imposition of strict liability would result in the prosecution and 
conviction of a class of persons tvhose conduct could not in any ivay affect the obsen'ance of the lay, 
their Lordships consider that, even where the Statute is dealing with a grave social evil, strict 
liability. IS not likely to be intended ” 

Dealing with the facts of the case befoie it, the Privy Council proceeded to illustrate 
the principle thus : ' 


" But Mr. Le Qjiesnue was unable to point to anything that the appellant could possibly liave 
done so as to ensure that he complied witli the regulations. It ivasnot, for example, suggested that 
It would be practicable for him to make continous inquiry to see whether an order had been made 
against him Gleai ly one of the objects of the Ordinance is the expulsion of prohibited persons from 
Singapore, but there is nothing that a man can do about it, before tlie commission of tlic offence, thew 
IS no practical or sensible way m which he can ascertain whether he is a prohibited person or not 

'On that leasoning the Judicial Committee held that tlie accused was not guilty of 
the offence witli which he was charged This decision adds a new dimension to the 
rule of construction of a statute in the context of mens rea accepted by earlier 
decisions. While it accepts the rule that for the_ purpose of ascertaining whether a 
statute excludes mens rea or not, the object of the statute and its wording must be 
weighed, it lays down tliat mens rea cannot be excluded unless the person or penons 
aimed at by die prohibition are in a position to observe tlie law or to promote tlie 
observ^ance of the law. We shall i evert to this decision at a later stage in a different 
context. This Court in Ravula Hariprasada Rao v. The StateJ^, speaking tlirough EnzI 
AH, J., accepted the observations made by the Loid Chief Justice of England in 
Bund v. Wood^. The decision of this Court in The Indo-Chiua Steam R'avigalion Co. 


1. L R. (1963) A C. 160, 174, 175. 

2 (1947) ILR. 26 Pat. 460, 469 (PC) 

(1947) 2 ML J 328. 


3. (1951) Sej 296- (1951) I ML J t>l2 
(1931) SCR 322. , ,, ,, 

4 (1946) 62 Tlic Times L R. 462, 46J. 
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Z/4 Y. Ja-^jit Siiigh, Additional Collector of Customs, Calaiita\ is strongly relied upon 
b) Ac appcl ant in support of the contention that mesn rea is out of place in construing 
similar to that under inquiry now. There, this Court wL concerned with 

Sea Customs Act, 1878. The Indo-China 
Steam Navigation Co., Ltd., whicli carries on the business of carriage of goods and 

.nLrflof^ calling on its business for 



, j j r 1,1 — iTiwi « piece of tv'ood and over 

A r ^ opened a lai gc quantity of gold in bars was discove- 

pre.scribcd pioccdurc the Customs authorities made an 
vessel in addition to imposing other penalties. One of the 
idler raised was that section 52“A of the Sea Customs Act the infringement 
11-35 ifr V J the confiscation could not be invoked unless mens rea 

^tidcr tliat section no vessel constructed, adapted, altered or 
am* tviT • Soods shall enter, or bcwitliin, tlie limits of 

dinm lit India, or tlic Indian Customs waters. This Court in construing the 
ira 5 7 i^f^”° object of the Sea Customs Act came to the conclusion that mens rea 
bernn? ^ ”*ioe^ry ingredient of the offence, as, if that was so, the statute would 
the St dead-letter. That decision was given on the basis of tlie clear object of 
rented tlf ^ ‘-^i^^^^i'iiction of the provisions of that statute ivhich implc- 

Jntv.-..- object. It did not help us in construing the iclcvant provisions of the 

oreign Exchange Regulation Act. 

jg decisions also pursued llic .same line, A Division Bench of the 

biri't^n .Em/irmr v. Isak Solomon Afacmull-, in tlie context of the Motor 

’oiversl A Order, 1941, made under the Essential Supplies (Temporary 

f« for tliat a master is not vicariously liable, in absence of mens 

ounon^^ offence committed by his servant for selling petrol in absence of requisite 
be ^ in excess of die controlled rale. Chagla, C.J., speaking for 

bserved • ^f^cr considering tire relevant English and Indian decisions 

even in the cla** of eases i\hcrc the ofTcnce is not a minor ofTcuce oi not 
'emasfcrliiii introduce the principle of vic.'inous liibiliti and nialce 

moccnt. But tf ofhis scrvnnt although the m.istcr has no cimi rraanduas morally 

statute cnri, I must be reluctant to come to such a conclusion unless the clear svords of 

pel them to do so or lhc\ aic driicn to that conclusion b^ necessary implication. 

Bench of tlie Aty-sorc High Com t in The Stale of Coorg v. P. Ii,Assn 
^ cleaner of a lorry' which cairied bags of chaicoal and also 
tcation ’ paddy and rice undcnicath svitliont pciTnit as required by a noti- 

Essential Supplies (Temporary Powers) Act, 1946, were not 
raan T ^ offence in tlie absence of their knowledge tliat tlie lorry contained food- 
heoPrnJji 1 ^ ^®=ot a Division Bench of tlie Allahabad High Court in State v. 

Hontm. C- a master was not liable for his servant’s act in carrying oilseeds 

‘Ct, 194K of the order made under the Essential Supplies (Temporary Powers) 

'bision R 0^0 ground tliat he had not the guilty mind. In tlie same manner a 
^settled ^^^outta High Court in C. T. Prim v. The Stated accepted 

a as a 5 - unless a statute clearly' or by necessary implication rules out mens 

ndei of cime, no one should be found guilty of an offence 

Th unless he ^s got a guilty mind. 

'iloivx-*^ on die subject relevant to the present enquiry may briefly be stated as 
'Sredien/L'® a well-settled principle of common law tliat mens rea is an essenUal 
a soiinri ^ offence. Doubtless a statute can exclude diat element, ^ bu 

mstrue T , ^^0 of construction adopted in England and also accepted in India to 
rafter Provision creathig an offence in conformity with the common 

— against it unless tlie statute e.xpressly or by necessaiy implication 


1 . 

0 
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excluded mens rea, , To put it diflaculty, there is a presumption that mesn rea is an 
essential ingredient of a statutory offence ; but this may be rebutted by the express 
words of a statute creating the offence or by necessary implication. But the mere 
fact that the object of a statute is to promote welfare aetivities or to eradicate grave 
social evils is in itself not decisive of the question whether the element of guilty mind 
is excluded from the ingredients of the offence. It is also necessary to enquire whe- 
ther a statute by putting a person rmder strict liability helps him to assist the State in 
the enforcement of the law : can he do anything to promote the observance of the 
law ? A person who does not know that gold cannot be brought into India without 
a licence or is not bringing into India any gold at all .cannot possibly do anything 
to promote the observance of the law. Mens rea by necessary implication can 
be excluded from a statute only where it is absolutely clear that the implementation, 
of the object of a statute would otherwise be defeated and its exclusion enables those 
put under strict liability by their act or omission to assist the, promotion of the law- 
The nature of mens rea that will be implied in a statute creating an offence depends 
upon the object of the Act and the provisions thereof. 

What is the object of the Act ? The object of the Act and the notification issued 
thereunder is to prevent smuggling of gold and to conserve foreign exchange. Doub- 
less it is a laudable object. The Act and the notification were conceived and enacted 
in public interest ; but that in itself is not, as I have indicated, decisive of the 
legislative intention. 

The terms of die section and those of the relevant notification issued thereunder 
do not expressly exclude mens rea. Gan we say that me'n\ rea is excluded by necessary 
implication^ Section' 8 does -not contain an absolute prohibition against bringing 
or sending into India any gold. .'It in effect confers ,a power on the Reserve Bank 
of India to regulate thd import’ by givmg- general or' special permission ; nor the 
notification dated 25th August, 1948, issued by the Government embodies any such 
absolute prohibition. It again,- in substance, leaves the regulation of import of 
gold to the Reserve Bank' of India ; in its turn the Reserve Bank of India by a 
notification of the same' date permitted persons to transit gold to a place which is 
outside the territory of India and the Portuguese territories without any permission. 
Even the impugned notification does not impose an absolute prohibition against bring- 
ing into India gold which is on through transit to a place outside India. It permits 
such import for such through transit, but only subject to conditions. It is, therefore, 
manifest that the law of India as embodied in the Act under section 8 and in the 
notification issued thereunder does not impose an absolute prohibition against bring- 
ing into India gold which is on through transit to’ a place outside India ; and indeed 
it permits such bringing of gold but subject to certain conditions. The Legislature, 
therefore, did not think that public interest would irreparably suffer if such transit 
was permitted, blit It was satisfied that with some regulation such interest could be 
protected. The law does not become nugatory if, element of mens rea was read into 
it, for there would still be persons who would be bringing into India gold with the 
knowledge that they would be breaking the la\v. In such circumstances no question 
of exclusion of mms rea by necessary'^ implication can arise. 

If a person was held to have committed an offence in breach of the provision 
of section 8 of the Act and the notification issued thereunder without any knowledge 
on his part that there was any such notification or that he was bringing any gold at 
all, many innocent persons would become victims' of law. An aeroplane in which 
a person with gold on his body is travelling may have a force landing in India, 
or an enemy of a passenger may surreptitiously and maliciously put some gold trinket 
in his pocket without his knowledge so as to bring him into trouble ; a person may 
be carrying gold without knowledge or even without the possibility of knowing that 
a law prohibiting taking of gold through India is in existence. All of them, if the inter- 
pretation suggested by the learned Solicitor-General be accepted, will have to be 
convicted and they might bejiut in jail for a period extending to 2 years. Such an 
interpretation is neither suppdrted'by 'the provisions of the Act nor is necessary to 
implement its object. That apart, by imposing such a strict liability as to catcli 
innocent persons in the net of crime, the Act and the notifications issued thereunder 
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•cannot concei\^bly enable such a class of pcisons to assist the implementation of 
the law : they will be helpless victims of law. Having regard to tlic object of the 
Act, I think no person shall be held to be guilty of contravening the provisions of 
section 8 of die Act, read witlx the notification dated 8th November, 1962, issued 
tlxereunder, unless he has knowingly bi'ought into India gold without complying 
with the terms of the proviso to dxc notification. 

Even so it is contended tlxat tlxe notification dated 8tlx November, 1962, is 
law and that tlxe maxim “ ignorance of law is no defence ” applies to the breach of 
the said law. To state it differently, the argument is that even the mental condi- 
tion of knowledge on tlxe part of a person is imported into the notification ; the 
said knowledge is imputed to him by tlxe force of the said maxim. Assuming that 
the notification dated 8th November, 1962, is a delegated legislation, I find it 
^difficult to invoke, tlxat maxim as the statvxtc empowering the Reserve Bank of 
India to give, tlxe permission, or the Rules made tlxereunder do not prescribe the 
mode of publication of the notification. .L^deed a sirhilar question arose before 
the Privy Council in Lim Chin Aik v. The Qiiecn^, and a similar argument was 
advanced before it ; but the Boai’d rejected it. I have already dealt witlx this 
•decision in another context. There the Minister under the powers conferred on 
him by section 9 of tlxe Immigration Ordinance, 1952, issued an order prohibiting' 
the appellant therein from entering Singapore. He was prosecuted for disobeying 
that order. Section 9, in tlxe case of an order directed to a single indi- 
vidual^ contained no provision for publishing the order or for othenvise bringing 
it to knowledge of tlxe person named. The Grown invoked the precept that 
ignorance of dxe law was no excuse. In rejecting the contention of the Crown 
iord Evershed, speaking for the Board, obseived at page 171 thus : ’ 

“Tiieir Lordships are unable to accept the contCnUon , In their Lordship’s opinion, e\ cn if the 
making of the order by the Minister be regarded as an exercise of the legislative as distinct from the 
executive or administrative function (as they do not concede), the maxim c,-vnnot apply to such a 
case as the present where it appears that there is m the State of Singapore no provision, correspon- 
ding, for example, to that contained in section 3 (2) of the English Statutory Instruments Act of 
19-16, for the publication m any formofan order of the kind made in the present case or any other 
provision designed to enable a man bv appropriate inquiry to find out what “the law ”is”. 

Here, as dxere, it is conceded that tlxerc is no provision providing for tlxe publication 
in any foim of an order of the kind made by the Reserve Bard: of India imposing 
conditions on the bringing of gold iixto India. The fact that tlxe Rcser\-e Bank of 
India published the order in the Official Gazette does not affect the question for 
it need not have done so under any express provisioixs of any statute or Rules made 
thereunder. In such cases the maxim cannot be invoked and tlxe prosecution has 
to bring home to tlxe accused that he had knowledge or could have had knowledge 
if he Hvas not negligent or had made proper enquiries befox’e he could be foimd 
?;uilty of infringing the law. In this case the said notification was published on 
^4th November, 1962, and the accused left Zurich on 27th November, 1962, and 
it was not seriously contended that the accused had or could have had with diligence 
the knowledge of the contents of tlxe said notification before he brought gold into 
India. I, therefore, hold that tlxe respondent was not guilty of the offence under 
■section 23 (1-A) of tlxe Act as it has not been established that he had with knowledge 
of the contents of tlxe said notification brought gold into India ori his way to Manila 
And, therefore, he had not committed any offence under the said section, I agree 
svith the High Court in its conclusion though for different reasons. 

Though the facts established in the case stamp the respondent as an experienced 
•smuggler of gold and though I dm satisfied tlxat the Customs Authorities bonajtde and 
with diligence performed their difficult duties, I have I’eluctantly corne to the con- 
clusion that the accused has not committed any offence under section 23 (l-A) 
of the Act. 


1. L.R. (1963)AG 160. 
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In the result, the appeal fails and-is dimissed. 

Rajagopala Ayyangar (for himself and Mudholkar ). — This appeal by Special 
Leave is directed against the judgment and order of the High Court of Bombay 
setting aside the conviction of the respondent under section 8 (1) of the Foreign 
Exchange Regulation Act (VII of 1947), 1947, hereinafter called the' “ Act 
read with a notification of the Reserve Bank of India dated 8th November, 1962, 
and directing his acquittal. The appeal was heard by us at the end of April last 
and on the 8th May which was the last working day of the Gom-t before it adjourned 
for the summer vacation, the Court pronounced the following order : 

“By majority, the appeal is allowed and the conviction of the respondent is restored ; but the- 
sentence imposed on him is reduced to the period already undergone. The respondent shall foithwith 
be released and the bail bond, if any, cancelled. Reasons will be given in due course. ” 

We now proceed to state our reasons. The material facts of the case are not 
in controversy. The respondent who is a German national by birth is stated to be 
a saUor by profession. In the statement that he made to the Customs Authorities, 
when he was apprehended the respondent stated that some person not named by 
him met him in Hamburg and engaged him on certain terms of remuneration, to- 
clandestinely transport gold from Geneva to places in the Far East. His first 
assignment was stated by him to be to fly to Tokyo wearing a jacket which concealed 
in its specially designed pockets 34 bars of gold each weighing a kilo. He claimed 
he had accomplished this assignment and that he handed over the gold he carried 
to the person who contacted him at Tokyo. From there he returned to Geneva 
where he was paid his agreed remuneration. He made other trips, subsequently 
being engaged in like adventures in all of which he stated he had succeeded, each 
time carrying 34 kilos of gold bars which on every occasion was carried concealed 
in a jacket which he wore, but we are now concerned with the one which he 
undertook at the instance of this international gang of gold smugglers carrying, 
similarly, 34 kilo bars of gold concealed in a jacket which he wore, on his person. 
This trip started at Zurich on 27th November, 1962, and according to'the respondent 
his destination was Manila where he was to deliver the gold to a contact there. The 
plane arrived in Bombay on the morning of the 28th. The Customs Authorities 
who had evidently advance information of gold being attempted to be smu^Ied 
by the respondent travelling by that plane, first examined the manifest of the aircraft 
to see if any gold had been consigned by any passenger. Not finding any entry 
there, after ascertaining that the respondent had not come out of the plane as usual 
to the airport lounge, entered the plane and found him there seated. They then 
asked him if he had any gold with him. The answer of the respondent was “ what 
gold ” with a shrug indicating that he did not have any. The Customs Inspector 
thereupon felt the respondent’s back and shoulders and found tliat he had some metal 
blocks on his person. He was then asked to come out of the plane and his baggage 
and person were searched. On removing the jacket he wore it was found to have 
28 specially made compartments 9 of which were empty and from the remaining 
19, 34 bars of gold each weighing approximately one kilo were recovered. The 
respondent, when questioned, disclaimed ownership of the gold and stated that he 
had no interest in these goods and gave the story of his several trips which we have 
narrated earlier. It was common ground that the gold which the respondent 
carried was not entered in the manifest of the aircraft or other documents carried 
by it. 

The respondent was thereafter prosecuted and charged with having committed 
an offence under section 8 (1) of the Act and also of certain provisions of the Sea 
Customs Act, in the Court of the Presidency Magistrate, Bombay. The Presidency 
Magistrate, Bombay took the complaint on file. The facts stated earlier were not 
in dispute but the point raised by the respondent before the Magistrate was one of 
law based on his having been ignorant of the law prohibiting the carrying of the 
gold in the manner that he did. In other words, the plea was that mens rea was an 
ingredient of the offence with which he was charged and as it was not disputed by 
the prosecution that he was nor'actually aware of the notification of the Rcscrv'c 
Bank of India which rendered the carriage of gold in the manner that he did an 



I] STATE OF MAHARASHTRA r. iLAYER HAKS GEORGE aZc /.)• 3^ 


offence, he coyld not be held guiltA'. The learned Magistrate rejected this defence 
and convicted the respondent and sentenced him to imprisonment for one ■v'ear. 
On appeal by the respondent tiic learned Judges of the High Court haA-e aEo-.v-ed 
the appeal and acquitted the respondent upholding the legal defence Avhich he 
raised. It is the correctness of this conclusion that calls for consideration in this 
appeal. 

Before considering the arguments adA-anced by either side before us it would 
be neoesaiy to set out the legal proAusions on the basis of Avhich this appeal has to- 
be decided. The Foreign Exchar^ge Regulation Act, 1947 A\as enacted in order to 
conseiA’c foreign exchange, the conserA-ation of Avhich is of the utmost ^endality 
for the economic surAnAa.! and ad\ance of CA-erA* countxA', and a-cta- much more so 
in the case of a developing countiy like India. Section S of the .-^ct enacts the 
restrictions on the imnort and cxtxjrt inirr cl:c of bullion. This section enacts, 
to read only that pjortion which relates to the import with which this appeal is 
concerned : 


“S {1} Tne C^tral Go'.-TimnirT'.t miy? oy noiiEcitlon in *bc OEcn! Gsnene. o^:rta 2 ‘, 
jeet to Such csstaotioni, if nav. as mav b; contained in the noriScation, r.o person ^all, exerpt 
gtnrra! or TOrcinl ' ' , . — „ , . . .. __ 


‘o suca csatnptions, it any, as mav or conta-nrcl m tnt nouncav.:on, r.o person 
_ Jtnrra! or sp-dzl ptrmisson of the Rcservx Bank and on payment of the lec. il any prescribed, 
briag or send in'o India any gold or silver or any currencv notes or bank note* or corn tvaemer Inman 


or Fo-cigii, 

*iriv ui w***'-'- — — - 

afarisa’dmtended to be taken on: of India'vdthont being removed from thesh’p or cc>nve>-a; 
"hidt it IS being carried shall r.onetheless be deemed to be a bringing or as the case may be. ?e 
^to InHln thi?s s^ctjon» 


-The bringing or sending into any por. or place in India, of any snch arricle ns 


i-ance 
din: 


tato Inda of that artrede for the pnmoves or ints s-^t-iun. 

Section 8 has to be read in conjunction Avith section 23 Avhich mpOi& penalds 
on persons contravening the proA*isions of the Act. Sub-section (1) pmaii^ 
we contraA'ention of the provisions of certain named sections oi the Act AAhim no 
itot include section 8, and this is folloAved by sub-section (HA) Avhich is resiauary 
^d is directly relevant in the present context and it reads : 

23. whoeA-er corttravertes — 

W any of the pro-.-is'ons of this Act or of any rale, dmtedoa or 
IhanthoserefciredtoLs-ab-secticrt Cl) of thissectionar.d section 

paashable Adth imorisoameixt for a term As-hich may extent to nvo a - ars, o, As.-h tee, o. As.ta 
both ; 

,, , (4} any direction or order made undersect=on 19 shzlh upon conviction by a Court be puaish- 

ble tilth fine Asiiich may extend to tAvo thousand rupees ’ 

These haA-e to be read in conjunction AA-ith the rule as to onus of proof laid doAim 
w section 24 (1) AA'hich enacts ; 

of thK^A ’ anv nerson is prosecuted or proceeded an act 

W his .\ct or of any rule. -direction or order made thereunder '.''e^c^^hio^s ,, 

"^'hout perWon, the burden of proi ing that he had the requni'e peimiS’on shM b^ o.. ti.- 

VcTA- soon after the enactment of the .Act the Central Govennnent took actiTO 
section 8 (1) and bv a notificatioa published in thp Official Gazette datrf 
23th August, 1948, the Cen'tral Government directed 

r pennission of the Reserve Bank no person shall hrm^ - releA-ant in 

any place out of India any -gold bullion,^ to refer offiy ^ 
present context. The Resers-e Bank by a notification of even da.e (2oth Augu. . 
a) granted a general permission in these terms: 

■>. R«*e or India i. b=r*, ,lo»=d » giv. gowol •" "W “ ”=»■>' 

aav gold or auy such sllA-er bs- see or a^r in’.o any port m indi- , 

ProA'ided that the gold or silver 

(®) is oa througn transit to a place Avhich is outside both 
(i) the territory of India, 


III" 


2iid 


w icrnior.' ot incua, . e r 

(») .h= n-bich .re «««<»• ■» » 

W » no, f„„ .M ,-nip or airorfr oncop* for <!■' Pon>o“ orrP»>WP“'"'-’’ 
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'On 8th November, 1962, however, the Reseive Bank of India in supersession of 
the notification just now read, published d notification (and this is the one which 
-was in force at the date relevant to this case) giving general permission to the 
bringing or sending of gold, gold-coin etc. 

“ lato any port or place in India when such articles is on through transit to a place i\hich is out- 
gjde the territory of India : 

Provided that such articles is not removed from the ship or conveyance m which it is being 
• carried except for the purpose 'bf transhipment : 

Provided further that it is declared in the manifest for transit as bottom cargo or tranship* 
ment cargo. ” 

This notification was published in the Gazette of India on 24th November, 
1962. 

It was not disputed by Mr. Sorabjee — ^learned Counsel for the respondent, 
'.subject to an argument based on the construction of the newly added 2nd proviso 
-to which we shall refer later, that if the second notification of the Reserve Bank 
restricting the range of the exemption applied to the respondent, he was clearly 
.guilty of an offence under section 8 (I) of the Act read with tlie Explanation to the 
sub-section. On the other hand, it was not also disputed by the learned Solicitor- 
‘ General for the appellant-State that if the exemption notification which applied 
to the present case was that contained in the notification of the Reserve Bank dated 
■.25th August, 1948, the respondent had not committed any offence since {a) he was 
a through passenger from Geneva to Manila as shown by the ticket which he had 
•and the manifest of the aircraft, and besides, {b) he had not even got do\vn from 
the plane. , , ... 

‘ Two principal questions have been raised by Mr. Sorabjee in support of the 
•proposition that' the notification dated' 8th November, 1962, restricting the scope of 
the permission or exemption granted by the Reserve Bank did not apply to the case. 
The first was that mens tea was an essential ingredient of an offence under section 23 
(1-A) of the Act and that the prosecution had not established that the respondent 
iknowiiigly contravened the law in relation to the carriage of the .contraband article; 
(2) The second head of learned Counsel’s argument was that the notification dated 
-8tli November, 1962, being merely subordinate or delegated legislation, could be 
•deemed to be in force not from the date of its issue or publication in the Gazette 
but only when it was brought to the notice of persons who would be affected by it 
-and that as the same was published in the Gazette of India only .on 24th November, 
1962, whereas the respondent left Zurich.on the 27thNovembei, he could not possibly 
have had any knowledge thereof the new restrictions imposed by the Indian 
authorities and that, in these circumstances, the respondent could not be held 
guilty of an offence imder section 8 (1) or section 23 (1-A) of the Act. He also 
raised a subsidiary point that the notification of the Reserve Bank could not be 
-attracted to the present case because the second proviso which made provision for 
a declaration in the manifest “ for transit as bottom cargo or transhipment cargo ” 
could only apply to gold handed over to the aircraft for being carried as cargo and 
-%vas inapplicable to cases where the gold was carried on the person of a passenger. 

We shall deal with these points in that order. First as to whether mens na 
is an essential ingredient in respect of an offence under section 23 (1-A) of the 
Act. The argument under this head was broadly as follows : it is a principle of 
the Common Law that mens rea is an essential element in the commission of any 
criminal offence against the Common Law. This presumption that mens rea is 
an essential ingredient of an offence equally applies to an offence created by statute 
tliough the presumption is liable to be displaced by the words of the statute creating 
the offence, or by the subject-matter dealt with by it (Wright, J. m Sherras v De 
.Eutzen)^. But unless the statute clearly or by fair implication mles out ?ncns rea, 
.-a man should not be convicted unless he has a guilty mind. In other ivords, 


1. LR. (1895) 1 Q.B 918. 
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absolute IiabUit\- is not to be presumed, but ought to be establbhed. For the purpose 
offindingout if the presumotion is displaced, reference has to be ruade to thelangm.^ 
of tlie enactment, the object and subject-matter of the statute and the imture and 



MnllBairoIha v Kir^ EThberorK ihc v/a5. incur, ulchui- ..a..* 

L of a com-iction '•SnL- tlie Defence of India Rules, 1939 relatmg to 
of prices. The appellant before tlic Board sms a dc^er m ® 

employed a servant to whom he had entrusted the duty of a o , t 

dealers and noting on the buyer's licence tlic quantity f'’ p '' p 

and received all of wliich were required to be done under i w the 

travention by tlic servant of the Regulations for tlic sale of sa. beii'>"‘ 

Defence of India Rules the appellant w.-^ prosecuted an 

ucariously liable for the act of his sen-ant in haiang made riiega had not 

to the Rides. The High Court took the mcw t lat eien 

been proved to have known the unlawful acts of his sciamit, li v "k 

on the ground that “ ivhcrc there is an absolute prolnbmon ^ appeal 

tnm m arises, the master is criminally liable for the acts of his ^ % , Board 

to the PriiT CouncU Lord Du Parcq who dcUvcrca the judgment m me iooara 

dissented from this rieiv of tlic High Court and statco . 

questb 
mihout : 

"ithin I 
of this c. 
liibiefo, 

'SeESed Lord then quoted widt approial the view CAT^cssed by the Lord Chief 
Justice in V. TCorif^: _ ^ i;b-ri% ofths 

“ fr is of the utmost importance ior cr bv ncces- 

subjcctihat a Court shouM ah%•u^•s bear ia'mind that, imic^ tne ® '* «.hout'd not be found 

implication rules out nns uz as .a constituent part of a 
^ity ofan offence againr, the criminas law unicss he has got a gui i., - __^,,n,ntion and 

Mr. Sorabjee is justified in referring us to thwc j ° Rcai^c ^Henprasdd 

instruction and it may be pointed out that this ^ nflord Du Parcq and 
Rao V. The Slck^ approved of tb'is passage in the juda j. oorce that absolute 
I^YPriuciple of construction underlying it. i Besides, 

hahihq' is not to be lightly presumed but has to ^ ^ esposition 

earned Counsel for the respondent stiongb' ^ riarifird the principles appH- 

by Lord Eyershed in Lim Chin Ali v. 

able in this branch of the laiv, and that m the hg i , , nroi-isions of the Act, 

U’e should hold that on a proper construction of the r^efedient of the offence 

na or a guilty min d must be held to be an esse, ^ respondent 

uitdthat as itiv.us mnrfdrid bv the orosec 
Was 

^ovember, he could not be held gjiUty oi submissions 

at that decision was also relied on in V,' . * Ljuld be deemed to come 

?ade to us as regards the time v.-hen delegated leg^latmn couia oe 
opera, ,a *at aspect v.e shall adsort la o^. 

_ ^ order to appreciate the scope ana c e , it is necessary to explain 
hons and reasoning to which ive sh^ presen > _ Immigration Ordinance, 

detail the facts involved in it. Section 6 ( 2 j o. me 
^ 932 , of the State of Singapore enacted : ^ riUzfn of Singapore to enter the 

Gow^V It'-hiHnotbeIav.ffulforanyper50a otny:^^ prohibited by order made 

2 M.L.J. 323 (P.O.) I.I-R- 26 (,|2,ySk® 322'a?p/3M f a1k“1i 6 C- 

I ^ Q..B.9I8, 921. 
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By sub-section (3) it was provided that ; 
ofan ofibncc agains't (2) of this section shall be gmlty 

‘rcadf™‘‘ ® '*“* “f 

Tlic Ivdinistcr niay by order •r\ ui-i* 

P<.™a„„tly .1.0 c„.,v ,e.a„„y i„„ fc oiUy P'»J « 

Its sub-section (3) provided : 

While provision was made by the succeeding portion of the sub-section for the 
publication m the Gazette of orders which related to a class of persons, there was 
no provision in the sub-section for the publication of an order in relation to named 
individuals or otherwise for bringing it to the attention of such persons. tL 
appellant before the Privy Council had been charged with and convicted by the 
Courts m Singapore of conti-avening section 6 (2) of the Ordinance by remaining 
in Singapore when by an order made by the Minister under section 9 fi) he had 
been, by name, prohibited from entering the island. At the trial there was no 
evidence from which it could be infcired that the order had in fact come to the 
notice 01 attention of the accused. On the other hand, the facts disclosed that lie 
could not have known of the order. On appeal by the accused, the conviction 
was set aside by the Privy Council. The judgment of the Judicial Committee in 
so far as it was in favour of the appellant, was based on two lines of reasoning. The 
first was that in order to constitute a contravention of section 6 (2) of the Ordinance 
meru rea was essential. The second was that even if the order of the Minister under 
section 9 were regarded as an exercise of legislative power, the maxim “ ignorance 
of law is no excuse ” could not apply because there was not, in Singapore, anypio- 
vision for the publication, in any form, of an order of the kind made in the case 
or any other provision to enable a man, by appropriate enquiry, to find out ivhat 
the law was. 

Lord Evershed who delivcred^the judgment of the Board referred with approval 
to the formulation of the principle as regards m/is rea to be found in the judgment 
of Wright, J. , in Sherrds v. De Rutzen, ^ already referred to. His Lordship also accept- 
ed as correct the enunciation of the rule in Srinivas Mall Bairohya v. King Emperor^ 
in the passage we have extracted earlier. Rcferi ing next to the argument that 
where the statute was one for the regulation for the public welfare of a paiticular 
activity it had frequently been inferred that strict liability was the object sought 
to be enforced by the Legislature, it was pointed out : 

“ The presumption is that the statute or statutory instrument can be effectively enforced only if 
those in charge of the relevant activities are made responsible for seeing thattheyare complied with. 
When such a presumption is to be inferred, it displaces the ordinary presumption of mens rea." 
Reference was then made to legislation regulating sale of food and drink and he 
then proceeded to state : , 

“ It is not enough merely tolabel the statute as one dealing witha grave social evil and from that 
to infer that stiict liability was intended It is pertinent also to inquire whether putting the defendant 
under strict liability will List in the enforcement of the regulations That means 
something he can do, directly or indirectly, by supervision or inspection, by improvement of h b.M>_ 
ness methods or by exhorting those whom he may be expected to influence or control, 
mote the observance of the legulations Unless this is so. there is no reason in 
cannot be inferred that the Legislatme imposed strict liability merely m orderto fmda 

victim ” ' . . rv 

As learned Counsel has laid great stress on the above p^sages, it is neecssau 
to analyse in some detail the provisions m the Singapore Ordinance m relat^n 

firsi"^o?sideT^S^frar^^ 
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by a general or particular order made by the ^linistcr under section 9* oilier 
words, in tlie absence of an order made under section 9 - there is as freedom of entry 
or rather absence of any' legal prohibition against entry of persons from the Federa- 
tion. In the light of this situation, the construction adopted seas that persons ivho 
normally could laivfully enter the colony, had to be proved to have a guilty mind, 
i.f., actual or constructive knowledge of the existence of the prohibition against 
their entry before they could be held to have violated the terms of section 6 (2). 
It is in this context that the reference to “ the luckless victim has to be under- 
stood. The position under sections 8 and 23 of the Act is, if we may say so, just the 
reverse. Apart from the public policy' and other matters underlying the legislation 
before us to which we shall advert later, section 3 (1) of the Act cmpoivcrs the 
Central Government to impose a complete ban on the brining of any gold into 
India, the act of “bringing ” being understood in the sense indicated in the Explana- 
tion. When such a ban is imposed, die import or the bringing of gold into India 
could be effected only subject to die general or special permission of the Rcscr\*c 
Bank. Added to this, and this is of some significance, there is the prmdsion in 
section 24 (i) of the Act which throws on the accused in a prosecution the burden 
of proving that he had the requisite permission, emphasising as it were that in the 
absence of a factual and existent permission to v.'hich he can refer, his act w'ould be a 
violation of the laiv. In pursuance of the proidsion in section 8 ( 1 ) . the Central Govern- 
ment published a notification on Q 5 th August, 1948, in which the terms of section 
8(1) regarding the necessity of permission of the Rcscn.-c Bank to bring gold into India 
were repeated. On the issue of this notification the position was that everyone 
who “brought” gold into India, in the sense of the Explanlion to section 8 (i), 
ivas guilty of an offence, unless he ivas able to rely for his act on permission granted 
by the Reserve Bank. We therefore start with this : The bringing of gold into 
India is unlawful unless permitted by the Reserve Bank, — unlike as under the Singa- 
pore Ordinance, where an entry was not unlawful unless it ivas prohibited by an 
order made by the Minister. In the circumstances, therefore, mem rea, -which 
was held to be an essential ingredient of the offence of a contravention of a Minister’s 
order under the Ordinance, cannot obidously be deduced in the context of the reverse 
position obtaining under the Act. 

There was one further circumstance to which it is necessary to advert to appre- 
ciate the setting in which the question arose before the Privy' Council. The charge 
against the appellant was that ha-ving entered Singapore on or about 1 7 th May, 1959, 
he remained there while prohibited by an order of the Minister under section 9 and 
thereby contravened section 6 (2) of the Immigration Ordinance. At the trial it 
was proved that the order of the Minister was made on 28th May, 1959, i.c., over 10 
days after the appellant had entered the Colony. It •\vas proved that the Minister’s 
order which prohibited the appellant, who was named in it, from entering Singapore 
was received by the Deputy Assistant Controller of Immigration on the day on which 
it was made and it was retained by that official with himself. The question of the 
materiality of the knowledge of the accused of the order prohibiting him from enter- 
ing the Colony came up for consideration in such a context. The further question 
as to when the order would, in law, become effective, relates to the second of the 
submissions made to us by the respondent and will be considered later. 

Reverting now to the question whether mens rea — in the sense of actual know- 
ledge that the act done by the accused was contrary to the law — is requisite in respect 
' of a contravention of sections (i), starting with an initial presumption in favour of 
the needfor mfins rea, we have to ascertain whether the presumption is overborne by 
the language of the enactment, read in the light of the objects and purposes of the 
Act, and particularly -^vhether the enforcement of the la%v and the attainment of its 
purpose would not be rendered futile in the event of such an ingredient being consir 
dered necessary. 

We shall therefore first address ourselves to the language of the rcJil 
pro\Tsions. Section 23 (i-A) of the Act which has already been .set out^ 
refers to contravention of the provisions of the Act or the Rule, etc., so^ 
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might be termed neutral in the present context, in that it neither refers to the state 
of the mind of the contravenei by the use of the expression such as “ -vrilfully, know- 
ingly ” etc., nor does it, in terms, create an absolute liability, ^\^lcre tire statute 
does not contain the rvord ‘ knorvingly ’, the first thing to do is to examine the statute 
to see rvhether the ordinary presumption that mens rea is required applies or not. 
WTren one turns to the main provisron whose contravention is the subject of the 
penalty imposed by section 23 (i-A), viz , sectron 8 (i) in the present context, one 
reaches the conclusion that there is no scope for the invocation of the rule of 
mens rea. It lays an absolute embargo upon persons tvho -without the special or 
' general permission of the Reserve Bank and after satisfying the conditions, rf any 
prescribed by the Bank bring or send into India any gold, etc., the absoluteness 
being emphasised, as we have already pointed out, by the terms of section 24 (i) 
of the Act. No doubt, the very concept of “ bringing ” or “ sending ” rvould 
exclude an involuntary bringing or an involuntary sending. Thus, for instance, 
if -without the knorvledge of the person a packet of gold rvas slrpped into his pocket 
it is possible to accept the contention that such a person drd not “ bring ” the 
gold into India within the meaning of section 8 (i). Similar considerations 
^vould apply to a case -where the aircraft on a through flight which did not include 
any landing in India has to make a force landing in India — owing say to engine 
trouble. • But if tire bringing into India was a conscious act and rvas done with the 
intention of bringing it into India the mere “ bringing ” constitutes the offence 
and there is' no other ingredient that is necessary in order to constitute a contra- 
vention of section 8 (i) than that conscious physical act of bringing. If then 
under section 8(1) the conscious physical act of “ bringing ” constitutes the offence, 
section 23 (i*A) does not import any further condition for the imposition of 
liability than -what is provided for in section 8 (i). On the language, therefore, 
of section 8 (i) read with section 24 (i) we are clearly of the opinion that there is 
,no scope for the invocation of the rule tliat besides the mere act of voluntarily 
bringing gold into India any further mental condition is postualted as necessary 
to constitute an offence of the contravention releried to in section 23 (i-A). 

Next -we have to have regard to the subject-matter of the legislation. For, as 
pointed out by Wills, J. in R. v Tolson^: 

“ Although, prime facie and as a general rule, there must be a mind at fault before there pn be 
a crime, it is not an inflexible rule, and a statute may relate to such a subject-matter .and may be 

so framed 'aS to make an act criminal whether there has been any intention to break the l.aiv' or 

otherwise to do wrong, or not. ” 

The Act is designed to safeguarding and conserving foreign exchange which is essen- 
tial to the economic life of a developing country. The proxdsions have therefore to he 
stringent and so framed as to prevent unauthorised and unregulated transactions 
which might upset the scheme underlying the' controls ; and in larger context, the 
penal provisions are aimed at eliminating smuggling which is a concomitant 01 
controls over the free movement of goods or cuirencies. In this connection vc 
consider it useful 'to lefer to tiS'o decisions — the first decision of the Privy' Council 
and the other of the Court of Criminal Appeal. The decision of the Privy Council 
is that reported as Brtihn v The King-, where the plea of mens rea u'as raised as a 
defence to a prosecution fpr importation of opium in contravention of the 
Settlements c 3 pium Ordinance, 1906. Lord Atkinson 'speaking for the Board, 
referring to the plea as to mens rea, observed : 

"The other point railed upon On behalf of the appellant rv.rs that there should be pioott 
express or implied, of a mens rea in the accused person before he could be convicted of a crimms 
offence. But that depends upon the terms of the statute or Ordinance creating the offcncc m 
many cases connected with the revenue certain things are prohibited Unless done by certain " 
sons, or under certain conditions Unless the person who docs one of these things can establish ' ‘ 

he is one of the privileged class, or that the prescribed conditions have been fulfilled, he wit 

adjudged guilty of the offence, though in fact he knew nothing of the prohibition ” 

The criteria for the constuction of statutes of the ty^pe -tve have before its Itiid dotvn ) 
the Court of Criminal Appeal in Rcgiva v. St. Margaiets Trust Ltd.^, is pci haps ttc 
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nearer to the point. The ofTence with ^vhicl•l the appellants were there charged was a 
\nolation of the Hire Purchase and Credit Sale Agreements (Control) Order, 1956 
Arhich, having been enacted to cfTectualc a credit-squeeze, as being necessary for the 
maintenance of British-cconomy, required by the Rules made under vt that every 
Hire Purchase agreement should state the pr ice of the article and fixed the maximum 
proportion thereof which a hirer might be paid by a Financing Company. The 
appellairt-company advanced to the hirer of a motor car more than tlic pcrmissiijlc 
percentage but did so as it was misled by the company which sold the motor car 
as regards tlie price it charged to the customer. The plea raised in defence ^vas 
that tire Finance Company wcic unaware of the true pi ice and that not having 
guilty knowledge, they could not be convicted of the offence. Donovan, J., who 
spoke for tlie Court said : , 

“ The lauguige of Article 1 of the Order expressly prohibits what w.is done bv St. 
Margarets Trust, Ltd., and if that company is to be held to have committed no ofR nee some judici.al 
modification of the actual terms of tlie article is essential. The appellants contend that the articls 
should be construed so as not to apply where the prohibited act was done innocently. In other 
words, that m:ns rea should be rijg.aidcd as essential to the commission of the ofTence The .appcllantc 
rely on the presumption tliat nviis rea is essential for the commission of any statutory' offence unless 
the language of the statute, expressly or by necessary implication negatives such presumption. ” 

The learned Judge then referred to the various decisions in which the question as 
to when the Court would hold the liability to be absolute and proceeded : 

“ The words of the Order themselves arc an express and unqualified prohibition of the acts 
done in this case by St. Marg.arets^ Tiust, Ltd. The object of the Order was to help to defend the 
currency against the peril of inflation which, if unchecked, would bring disaster upon the countr>'. 
Tliere is no need to elaborate this. The present generation has witnessed the collapse of the 
currency in other countries and the consequent chaos, tnisciy’ .and tvidc'prcad ruin. It would not be 
at all surprising if Parliament, determined to prevent similar calamities here, enacted measures 
which it intended to be absolute prohibition of acts which might increase the risk in houcvcr small 
a degree. Indeed, that would be the natural expectation. There would belittle point in enacting 
that no one should breach the defences ag.ainst a flood, and at the same time excusing anyone 
who did it innocently. For these reasons we think that Article I ofthc Ordcrshould rcceuc a literal 
construction, and that the ruling of Diplock, J., was correct. 

It is true that P.arllament lias prescribed imprisonment as one of the punishments that may be 
inflicted for a breach of the Order and this circumstance is urged in support of the appellant’s, 
argument that Parliament intended to punish only the guilty. \yc think it is the better view that 
having regard to the gravity of the issues. Parliament intended the prohibition to be absolute, 
leaving the Court to use its pesvers to inflict nominal punishment or none at all in appropriate 
cases.” 

We consider these observations apposite to the constiuctlon of the provision of 
the Act now before ns. 

This question as to tvhen the presumption as to tlie necessity for ntctis rea is over- 
borne has received elaborate consideration at the hands of this Court when the ques- 
tion of the construction of section 52 -A of the Sea Customs' Act came up for consi- 
deration in The Iiido-Chiiia Steam Navigation Co., Lid. v. JasJit Singh. Additional 
Collector ofCnstoms, Calcutta, etc.'^. Speaking for the Court, Gaiendragadkav, C.J., said; 

“ The intention of the Logisl.aturc in providing for the prohibition prescribed by section 52-A 
is tiller aha, to put an end to ill eg.al smuggling which has the effect of disturhing very ludclv the 
national economy of the country. It is well-known, for example, that smuggling of gold has become 
a serious problem in this country .and opciations of smuggling arc conducted by opeiatcs who v ork 
on an international b.asis The persons who actually carry out the ph>sic.al part of smuggling 
gold by one means or another arc generally no move than agents and pi csumablv, behind them 
stands a well-knit org.anisation which, for motives of piofit making, undcitakes tliis acthatv. ” 

This passage, in our opinion, is vciy apt in the present context and the offences 
created by sections 8 and 29 (i-A) of the Act. 

In our opinion, the very object and purpose of the Act and its effectiveness 
as an instiument for the picvcntion of smuggUno \yould be entirely fhistrated if a 
condition were to be read into section 8 (i) or section 23 (i -A) of tlie Act quali- 
fying the plain ivords of the enactment, that the accused should be proved to have 
knowledge that he was contravening the law before he could be held m Ivu''' 
contravened the provision. 
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Summarising the position, the result -u-ould be this. If the Central Govern' 
ment, by notification in the Official Gazette, imposed a ban on any person bringing 
gold into India any person trho brought such gold in contravention of tlie notifica- 
tion \s'ouId be guilty' of an offence under this section. This brings us to the noti- 
fication of the Central Government dated 25th August, 1948, rvhose terms wc have 
set out. By reason of that notification the bringing of gold into India rvas made an 
offence. In this connection it is necessary to bear in mind the ExplCnation to section 
8(1) rvhich ve have already set out. By reason of that Explanation it would be seen 
that even if the gold continued to remain in a ship or aircraft trhich is tvithin India 
rsdthout its being taken out and teas not removed from the sliip or aircraft it shall 
nevertheless be deemed to be a ‘‘ bringing ” for tlie purpose of tlic section. ^Ve are 
-referring to this Explanation because if the act of the I'espondent ^vas an offence 
under the section — section 8 ( i) — he gets no advantage by his ha\'ing remained on the 
aircraft rsdihout disembarking at Bombay, for if the carryting on his person of the 
gold was “ the bringing ” of the gold into India, tlie fact that he did not remove him- 
self from the airci^t but stayed on in it would make no difference and he \eould 
never tireless be guilty' of tlie offence by reason of the Explanation to section 8 (i). 
We v'ould only add that learned Counsel for the respondent did not dispute this. 
The position, tiicrcforc, ivas that immediately the Cenfral Government published 
the notification on 25th August, 1948, the bringing of gold into India in the sense 
covered by tire Explanation irould have bi ought it intiiin section 8 (i) of the Act. 
So much is common ground. But by reason of a notification by' the Resen-c 
Bank of even date gold in tlirough-transit from places outside India to places simi- 
larly situated iv'hich tvere not removed from tlie aircraft except for the purpose of 
transhipment was exempted from the operation of the notification of the Central 
Government issued under section 8 (i). If this notification had continued in force 
and had governed tlie right of peisons to transport gold tlirough India the respondent 
could not be guilty of a contravention of section 8 (i). • The respondent irould tiien 
have had the permission -which saved his act of “ bringing from being an offence. 
Hmvever, as stated earlier, on 8th November, 1962, the Rcsen’e Bank of India modi- 
fied the earlier notification and added an additional condition for exemption, viz. 
that the gold must be declared in the manifest of the aircraft as ‘same bottom cargo’ 
or transhipment cargo Therefore when the respondent -was in Bombay' with tlie 
gold, he had not the requisite permission of the Rcscr\-c Bank and so he contra- 
vened the prohibition under section 8 (i). _ ^ 

The next submission of Mr. Sorabjee ivax ^ ^^ffl-cn assuming that mens rea, 
which in the present context ivas equated with'-^^^wicdgc of the existence and con- 
tents of the notification of the Resene Bank dated 8th November, 1962, was not 
necessary' to be established to proie a contravention of section 8 (i) (a) of the Act, 
the notification of the Rcseia’c Bank dated 8tli November, 1962, could not be deem- 
ed to have been in force and operation on 28tli November, 1962. when the respondent 
was alleged to have committed the offence of “ bringing ” gold into India Accept- 
ing the general rule that ignorance of law is no excuse for its contrai ention and 
the maxim that c\ cry one is presumed to know the laiv. learned Counsel submitted 
an elaborate argument as regards the precise point of time is'licn a piece of delegated 
legislation like the exemption notification by the Rescn'c Bank would in law take" 
effect. There is no provision in the General Clauses Act as regards the time hen 
subordinate legislation enacted under powers conferred by Acts of the Central 
Legislature shall come into effect. There is no provision cither in the particular 
Act with which wc arc concerned determining the point of time at ishich orders 
made, or permission granted by virtue of powers conferred by the parent statute 
would come into operation. In the absence of a statutory pronsion such as is found 
in section 5 (i) of the General Clauses x\ct, learned Counsel submitted that such 
orders or notifications could have effect only from the date on which the person 
against whom it is sought to be enforced had knowledge of their making. In 
support of this position he relied strongly on the decision of the Pri\-y Council already 
referred to — L'm Chin All. v. The Queen^. 
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We have dealt with that decision in regard to the point about 7ne}is rea, and have 
also pointed out that one of the grounds on which the appeal was allowed was that 
there had been no publication of the order of the Minister, banning the entry of the 
appellant, so as to render the appellant’s act a contravention of section 6 ( 2 ) of the 
Singapore Oi'dinance. Wc have adverted to the circumstance that the order of the 
Minister there in question was communicated only to the officer in the Immigration 
department from whose custody it was produced at the trial. In that situation 
Lord Evershed observed : 


” It was said on the respondent’s partthatthcordcr made by the Minister under the powers con- 
ferred by section 9 of theOrdmance wasan instance of the exercise of delegatedlegislation and therefore 
that the order, once made, became part of thelaw of Singapore of whicli ignorance could provide an 
excuse upon a charge of contravention of the section. Their Lordships arc unable to accept this 
contention. In their Lordships’ opinion, even if the making of the order by the Minister be regarded 
as an exercise of thelcgislative asdistinctfiomthecxccutive or administrative function (as they do not 
concede), the maxim cannot apply to such a case as the present tvhere it appears tliat there is m the 
State of Singapore no provision, conesponding, forexample, to that contained in section 3 (2) of the 
English Statutory Instruments Act of 1946, forthcpublicationin any form of an ordci ofthekind made 
in the present case or any other provision designed to enable a man by appiopriate inquiry to End out 
ivhat ‘ the law ’is. In this connection it is to be observed that a distinction is drawn m the Ordinance 
itselfbeUvcen an order directed toaparticularindividual on the one hand and an Older directed to a 
class ofpersons on the othci , for sub-section 3 (6) of section 9 provides in the lattei case both for 
publication in the Gazette and presentation to the Legislation Assembly. ” 


Based on this passage, it was urged that the notification of the Reserve Bank dated 
8th November, 1962, could not be deemed to be in force, at least not on 28th Novem- 
ber, 1962, when the respondent laitdcd in Bombay and that consequently he could 
not be held guilty of the contravention of section 8(1). This argument cannot, 
in our opinion, be accepted. In the first place, the order of the Minister dealt with 
by the Privy Council ^vas never “ published ” since admittedly it was transmitted 
only to the Immigration official ^vho kept it witli himself. But in the case on hand, 
the notification by the Resci ve Bank varying the scope of the exemption, was admit- 
tedly “ published ” in the Official Gazette — the usual mode of publication in India, 
and it was so published long before the respondent landed in Bombay. The 
question, tlierefore, is not whether it was published or not, for in trutli it was publish- 
ed, but whether it is necessary that tlie publication should be proved to have been 
brought to the knowledge of the accused. In the second place, it was tlie contra- 
vention of tire order of the Minister that was made criminal by section 6 (2) of the 
Immigration Ordinance. That is not the position here, because tire contravention 
contemplated by section 23 (1-A) of tire Act is, in the piesent context, of an order of 
the Central Government issued under section 8 (1) of the Act and published in the 
Official Gazette on 25th November, 1948, and this order was in force during all 
this period. No doubt, for the period up to tire 8th November, the bringing of gold 
by through passengers would not be a contravention because of the peirmission of the 
Reserve Bank exempting such bringing from the operation of the Central Govern- 
ment’s notification. It was really the witlrdrawal of tlris exemption by the Reserve 
Bank that rendered tire act of the respondent criminal. It might well be that tlrere 
is a distinction between the withdrawal of an exemption which saves an act othenvise 
criminal from being one and the passing of -an order whose contravention consti- 
tutes the crime. Lastly, the order made by the Minister in tire Singapore case, was 
one with'respect to a single individual, not a general order, whereas what we have 
before us* is a general rule applicable to every person who passes through India. In 
the first case, it would be reasonable to expect drat the proper mediod of acquainting 
a person with an order which he is directed to obey is to serve it on him, or so 
publish it that he would certainly know of it, but there would be no question of indi- 
vidual service of a general notification on every member of tire public, _ and all that 
the subordinate law-making body can or need do, would be to publish it in such 
a manner that persons can, if drey are interested, acquaint themselves rvith its con- 
tents. In dris connection reference may be made to Rule 141 of dre Defence of 
India Rules, 1962 which runs : 


“ 141 Ptiblicalton, ajftxation and defacement of notices —(1) Save aS othenvise expressly provided 
m these Rules, every authority, officer or penon who makes any order m witu^ in pursuance of any 
of theL Rules shall^n the case of an order ofageneral nature or affecting a class ofpersons publish 
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notice of such order m such manner as may, in the opinion of such authority, officer or person be best 
adapted for informing personsavhom the order concerns in the case of an order affecting an indisidual 
corporation oi firm sers'C or cause the order to be served m the mannei for the sers’ice of a summons 
in rule 2 of Order 29 or rule 3 of Ordei 30, as the case may be, m the First Schedule to the Code 
of Civil Pioccdure, 1908 (\' of 1908) and m the case of an order affecting an individual pcison 
(not being a corporation oi firm) serve oi cause the ordei to be scrv'cd on that pex-son — _ 

(i) personally, by delivering or tendeiing to him the order, oi 

(ii) by post, or > 

(in) where the peison cannot be found, by leaving, an authentic copy of the order with somi 
adult male member of his familyor by affixing such copy to some conspicuous part of the pieiniscsi 
in Which he is known to have last resided or carried on business or personally worked foi gam am 
tlicrcupon the persons, corporation, firm or person concerned shall be deemed to have been dul; 
informed of the order ” 

and this which is substantially the same as Rule 119 of the Defence of India Rules, 
1939 biings out clearly the distinction between oideis which aie intended to appl) 
to named individuals and orders of a general nature. 


Reliance was also placed by Mr. Sorabjee on the judgment of Bailhache, J. 
in Johnson v Sargant & Sons"^, where spcakmg of an oi der of the Food Controllei 
dated 16th May, said to have been contravened on the same day, the learned Judge 
said : — \ 

“ I have no reason to suppose that any one in the trade knew about it on May 16 

While I agree that me rule is that a statute takes effect on the earliest moment of the day on ivhich i 
is passed or on which it is declared to come into operation, there is about statutes a publicity eve: 
before they come mtb operation which isabscnt in the case of many orders such as that with which w< 
arc now dealing , incced, if certain orders are to be effective at all, it is essential that they should no 
be known until they ^e actually published In the absence of authority upon the point I am unabl 
to hold that this ordc^ came into operation before it was known, and, as I have said, it was not knowi 
until the morning , of May, 17 ” 

Referung to this case Prof. C. K. Allen says°: 


“ On the face of it, itwouldseemreasonablc that legislation of any kind should not be bmdini 
until It has somcliow been ‘ made known ’ to the public , but that isnot the rule of law, and if it were 
the automatic cogency of a statute which has received the royal assent vould be seriously and mos 
inconveniently impaired In a solitary case, however, before the passing of the Act of 1946 (Tlr 
Statutory Instruments Act) Johnson v Sarganl,^ Bailhache, J., held tliat an Older did not take effee 
until IS become known Tiic rc.-isoning w.is that statutes at least received Die publicity of Parlia 
mentary debate, and that therefore they were, or should be, known, but that this was not true of dele 
gated legislation, which did not necessarily receive any publicity in Parliament or m any other ivay. 

> 

This was a bold example of judgment-made law. There was no precedent for it, and indeed r 
decisyjii, JbiiM v. Robson^ winch, though not on all fours, militated strongly against the judge’s conclu 
Sion, was not cited , nor did the judge attempt to define how and when delegated legislation bccami 
kiiov/n Both arguments and judgment arc very brief. Tlie decision has always been regarded a 
very doubtful, but it never came under review by a higher Court ” 

We see great force in the learned author’s comment on the reasoning in Sargant' s case'^ 
Taking the persent case, the question would immediately arise: Is it to be made 
known in India or throughout the world, for the argument on behalf of tlie respon- 
dent was that when the respondent left Geneva on 27th November, Jic was nol 
aware of the change in the content of the exemption granted by the Rcscrx-c Bank 
In a sense the knowledge of the existence or content of a law by an individual would 
not always be relevant, save on the question of the sentence to be imposed for it; 
violation. It is obvious that for an Indian law to operate and be tfrcctivc in the 
territory' where it operates, viz., the territory of India it is not necessaiy that it should 
cither be published or be made known outside the countiy. Even if, therefore, the 
view enunciated by Bailhache, J., is taken to be coucct, it would be appaient that the 
test to find out efective publication would be publication in India, not outside 
India £0 as to bring it to the notice of everyone who intends to pass through India 
It Mas " publidicd ” and made known in India by publication in the Gazette or 
t he 24 th November, and the ignorance of it by the rc.spondcnt who is a foicignci 


1. LR. (1918)1 K.B. 101. 

2. Law and Orders (Second Edition) at p . 1 32. 


3. LR. (1901)1 Q.B. 673. 
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is, in our opinion, whoJly irrelevant. It is, no doiibt, admitted on behalf of the 
srosccution in the present case that the respondent did not have actual notice of 
:he Notification of tlie Reserve Bank dated 8th November, 1962, but for the reasons 
;tated, it makes, in our opinion, no difference to his liability to be proceeded against 
or the contravention of section 8 (1) of the Act. 

Learned Counsel for the respondent also leferred us to the decision of the 
lombay High Court in imperaior v. Leslie Gwilt'^, where the question of the proper 
instruction and effect of rule 1 19 of the Defence of India Rules, 1937, came up for 
insideration. The learned Judges held that tliere had not been a proper publica- 
ion or notification of an order, as required by lule 119 and that in consequences 
he accused could not be prosecuted for a violation of that order. Other decisions 
)f a like nature dealing with tlie failure to comply with the requirements of rule 
[19 of the Defence of India Rules or the Essential Supplies Act, or the Essential 
Commodities Act, were also brought to our notice but we consider that they do 
tot assist us in the present appeal. Where there is a statutory requirement as to the 
node or form of publication and they are such that, in the circumstances, the Court 
lolds to be mandatory, a failure to comply with those requirements might result in 
here being no effective order the contravention of which could be the subject of 
prosecution but where there is no statutory requirement we conceive the rule to be 
hat it is necessary that it should be published in the usual from i.e., by publication 
vithin the country in such media as is generally adopted to notify to all the persons 
concerned the making of Rules. Inmost of the Indian statutes, including the Act now 
mder consideration, there is provision for the Rules made being published in the 
Dfficial Gazette. It therefore stands to reason that publication in the Official 
gazette, viz., the Gazette of India is the ordinary method of bringing a rule or 
lubordinate legislation to the notice of the persons concerned. As we have stated 
jarlier, the Notification by the Reserve Bank was published in the Gazette of India 
pn 24th November, 1962 and hence even adopting the view of Bailhache, J., the 
Motification must be deemed to have been published and brought to the notice of the 
concerned individuals on the 25th of November, 1962. The argument, therefore, 
that the Notification dated 8th November, 1962, was not effective, because it was 
not properly published in the sense of having been brought to the actual notice of 
the respondent must be' rejected. 

Before parting ftom this topic we would desire to make an observation. There 
is undoubtedly a certain amount of uncertainty in the law except in cases where 
specific provision in that behalf is made in individual statutes as to (a) when 
subordinate legislation could be said to have been passed, and (b) when it comes into 
effect. The position in England has been clarified by the Statutory Instruments 
Act of 1946, though there is a slight ambiguity in the language employed in it, 
which has given rise' to disputed questions of construction as regards certain expres- 
sions used in the Act. We consider that it would be conducive to clarity as well as 
to the avoidance of unnecessary technical objections giving occasion for litigation if 
an enactment on the lines of the U.K. Statutory Instruments Act, 1946, were made in 
India either by an amendment of the General Clauses Act, or by independent legis- 
lation keeping in mind the difficulties of construction to which the U K. enactment 
has given rise. As we have pointed out, so far as tlie present case is concerned, even 
on the narrowest view of the law the Notification of the Reserve Bank must be deem- 
ed to have been published m the sense of having been brought to tlie notice of the 
relevant public at least by 25th November, 1962 and hence the plea by the respon- 
dent that he was ignorant of the law cannot afford him any defence in his prose- 
cution. 

The last of the points urged by learned Counsel for the respondent was as 
regards the construction of the new second proviso which had been introduced by 
the Notification of the Reserve Bank dated 8th November, 1962. The argument 
was that the gold that the respondent carried was his personal luggage and not 
“ cargo ” — either “ bottom cargo ” or “ transhipment cargo ” — and that tliere- 

1. I.L.R. (1945) Bom 681 : A I R. 1945 Bom. 368. 
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fore could not, and need not have been entered in the manifest of the aircraft and hence 
the second proviso could not be attracted to the case. The entire submission on 
this part of the case was rested on the meaning of the word, ‘cargo,’ the point sought 
to be made being that what a passenger earned with himself or on his person could 
not be ‘ cargo’ and that cargo was that which was handed over to the carrier for 
carriage. Reliance was, in this connection placed on the definition of the term 
‘ cargo ’ in dictionaries where it is said to mean “ the merchandise or wares con- 
tained or conveyed in a ship”. We find ourselves unable to accept this argument. 
To say that the 2nd proviso refers only to what is handed over to the ship or aircraft 
for carriage would make the provision practically futile and unmeaning. If all the 
goods or articles retained by a passenger m his own custody or carried by him 
on his person were outside the 2nd proviso, and the provision were attracted on ly 
to cases where the article was handed over to the custody of the carrier, it would 
have no value at all as a condition of exemption. The goods entrusted to a carrier 
would be entered in the manifest and if they are not, it must be owing to the fault of' 
the carrier, and it could hardly be tliat the passenger was being penalised for the 
default of the carrier. If the carriage of the goods on the person or in the custody 
of the passenger were exempt, there would be no scope at all for the operation of 
the 2nd proviso. We therefore consider that the proper construction of the term 
‘ cargo ’ when it occurs in the Notification of the Reserve Bank is that it is used as 
contra-distinguished from personal luggage in the law relating to the carriage of 
goods. The latter has been defined as whatever a passenger takes with him for 
his personal use or convenience, either with reference to his immediate necessities 
or for his personal needs at the end of his journey. Obviously, the gold of the 
quantity and in the form in which it was carried by the respondent would certainly 
not be ‘ personal luggage ’ in the sense m which ‘ luggage ’ is understood, as 
explained earlier. It was really a case of merchandise not for the use of the 
passenger either during the journey or thereafter and therefore could not be called 
personal luggage or baggage. It was, therefore, ‘ cargo ’ which had to be mani- 
fested and its value must have been inserted in the air consignment note. In this 
connection, reference may usefully be made to certain of the International Air 
Traffic Association’s General Conditions of Carriage not as diiectly governing the 
contract between the respondent and the aircraft but as elucidating the general 
practice of transport by air in the light of which the 2nd proviso has to be under- 
stood. Part A entitled “ Carriage of Passengers and Baggage ” by its Article 8, 
para, i (c) excludes goods ^vhich are merchandise from the obligation of carriers 
to transport as luggage or as baggage, while Article 3 of Part B dealing with carriage 
of goods provides that gold is accepted for carriage only if securely packed and its 
value inserted in the consignment note iindci the heading “ Qiianlity and nature 
of goods”. 

Some point was made of the fact that if the second proviso rvere applied to 
the case of gold or articles made of gold carried on the peison, a tic-pin or a fountain- 
pen which had a gold nib carried by a through passenger might attract the prohibition 
of section 8 (1) read with the exemption by the Reserve Bank as it now stands and 
that the Indian law would be unnecessarily harsh and unreasonable. We do not 
consider this correct, for a clear and shai-p distinction exists between what is personal 
baggage and rv'hat is not and it is the latter that is ‘ cargo ’ and has to be entered in 
the manifest. If a person chooses to carry on his person what is not personal 
baggage or luggage undei stood in llic, legal sense but what should propcily be 
declaied and entered in the manifest of the aiiciaft there can be no complaint of 
the unreasonableness of the Indian law on the topic. 

The result, therefore, is that rvc consider that the learned Judges of the High 
Couit circd in acquitting the respondent. The appeal has, therefore, to be allowed 
and the conviction of the respondent restored. 

Now, coming to the question of sentence to be passed on the appellant, it is 
undoubtedly the settled rule of this Court that it would not interfere with the sentence 
passed by the Courts below unless there is' any illegality in it or the same invoh’cs 
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The Supreme Court Rules, 1966.^ 

GSR 103.— Js''c{0 Delhi, the 30^hDecmheT, 1955 The following is published for general inf ormalioni 

»^ncxcrcisc*ofthe powers conferred by Article 145 of the Constitution, and all otlier powers 

enabling It in tins behalf, the Supreme Court hereby makes with the approval of the President, the 

&llo,v« ™lcs, .amoly 

ORDER I. 

Interpretation, etc. 

1. (1) These rules may be cited as the Supreme Court Rules, 1966. 

(21 They shall come into force on such date as the Chief Justice of India may, by notifi- 
cation in the Official Gazette, appointj and dilTerent dates may be appointed for different provisions 
of these rules : 

U ■ i Provided that proceedings pending in the Supreme Court or any High Court in relation to 
anneals by virtue of certificates granted under Article 132 (1), Article 133 (1) or Article 135 of tlie 

Constitution shall, unless otherwise ordered by this Court, be governed by the rules m force prior to 

the appointed date, and all steps therein shall contmue to be taken in accordance with the said rules. 

2. (1) In these rules, unless the conte.Kt othcnvisc requires — 

(n\ * advocate ’ means a person whose name in entered on the common roll maintained under 
section 20 of the Advocates Act, 1961 {XXV of 1961). . , , , , 

(6) ‘ advocate on record ’ means an advocate who is entitled under these rules to act as well 

as to plead for a party in the Court; , - , , r 

^ (c) ‘ appointed day ’ means the date on winch these rules shall come into force ; 

(d) ‘Chief Justice ’ means the Chief Justice of India, and includes a Judge appointed under 
Article 126 of the Constitution to perform the duties of the Chiefjusticc ; 

(e) ' Code’ means the Code of Civil Procedure, 1908 (V of 1908) ; 

(f) ' Constitution ’ means the Constitution of India ; 

(e\ ‘ Court’ and ‘ this Court’ means the Supreme Court of India ; 

(fi) ‘Court appealed from’ includes a tribunal or any other judicial body from which an appeal 
as preferred to the Court ; 

U) ‘High Gourf means — r . ^ • tt- , 

' ^ (i) as respects anything done before the commencement of the Constitution, a High 

£lourt within the meaning of section 2 19 of the Government of India Act, 1935 J and 

(ii) as respects anything done or to be done after the commencement of the Constitu- 
ition aHivh Court established by or recognised under the Constitution ; 

’ ( I)'’* Judge’ means a Judge of the Court; , ^ , u i 

Ik) ‘judgment’ includes decree, order, sentence or determination oi any Court, tribunal, 

judge or , j^gans presecribed by or under these rules 1 

(m) ‘record’ m Part II of these rules means the aggregate of papers relating to an appeal 
{including the pleadings, proceedings, evidence and judgments) proper to be laid before the Court at 

the Registry ’ means respectively the Registrar and Registry of the Court ; 

^) ‘ the rules’ and ‘rules of Court’ mean these rules and include the forms appended to these 

rules ; ^ advocate’ means any advocate so designated under sub-section (2) of section 16 of 

, A Art Ihfil fXXV of 1961), and all such advocates whose names were borne on the roll 

SthttSadvocStKourtimmidiatelybefom 

•cates Officer ” means the officer of the Court whose duty it is to tax costs of proceedings 

In General Clauses Act, 1897 (X of 1897) shall apply for the interpretation of these rules 

as it applies for the interpretation of an Act of Parliment. _ . „ , , . 

R Where bv these rules or by any order of the Court, any step is required to be taken in connec- 
+,nn with anv cause, appeal, or matter before the Court, that step shall, unless the conte.xt otlier- 
-wise requ ires, be taken in the Registry. 

1. Published in the Gazelle of India (Extraordinary), Part II, section 3 (i), page 13, dated {5tb 

. iQ gj^ 102, — J^ew Delhi, the 30th December, 1965. 

T ’» of the powers confeived by rule 1 of Order I, of the Supreme Court Rules, 1966, the 

•w -Me theOhieTTusticeoflndia has been pleased to appoint the 1st day of March, 1966, as the 
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4. Where any particular number of days is prescribed by these rules, or is fixed by an order of 
the Court, in computing the same, the day from which the said period is to be reckoned shall beexclud- 
ed, and, if the last day expires on a day when the Court is closed, that day and any succeeding day s 
on which Court remains closed shall also be excluded. 

ORDER II. 

Offices of this Court : Sitttings and Vacation, etc 

1. Except during vacation and on Saturdays and holidays, the offices of the Court, shall, subject 
to any order by the Chief Justice, be open daily from 10 a.m. to 5 p.m , but no work, unless of an 
urgent nature, shall be'admitted after 4-30 p m 

2. The offices of the Court shall, except during vacation, be open on Saturdays from 10-30 a m. 

to 1-30 P.st., but no work, unless of an urgent nature, shall-be admitted after 12-30 p.m 

3 Except on Saturdays and holidays, the offices of the Court shall be open during vacation at 
such times as the Chief Justice may direct. 

4 (1) The Court shall sit in two terms annually, the first commencing from the termination of 
the summer vacation and ending withtheday immediately preceding such daym Decemberas the 
Court may fix for the commencement of the Christmas and New Year hoi idays and the second commen- 
cing from the termination of the Christmas and New Year holidays and ending with the commence- 
ment of the summer vacation. 

(2) The period of the summer vacation shall not exceed ten weeks. 

(3) The length of the summer vacation and the number of holiday's shall be such as may be 

fixed by the Chiefjusticeand notified in the Ofiicial Gazette so as not to exceed one hundred and three 
days (excluding Sundays not falling in the vacation and during holidays). 

5 The Court shall not ordinarily sit on Saturdays, nor on any other days notified as Court holi- 
days in the Official Gazette 

6. The Chief Justice may appoint one or more Judges to hear during summer vacation or winter 
holidays all matters of an urgent nature which under these rules maybe heard by a Judge sitting singly 
and, whenever necessary, he may likewise appoint a Divsion Court for the hearmg of urgent cases 
during the vacation winch require to be heard by a Bench of Judges. 

ORDER III. 

Officers of the Court, etc 

1 . The Registrar shall have the custody of the records of the Court and shall e.xercisc such other 
functions as are assigned to him by these Rules 

2. The Chiefjustice may assign, and the Registrar may, with the approval of the Chief Justice,, 
delegate to a Deputy Registrar or Assistant Registrar, any functions required by these rules to be exer- 
cised by the Registrar 

3. In the absence ofthe Registrar, the Deputy Registrar may exercise all the functions of the- 
Registrar 

4. The Official seal to be used in the Court shall be such as the Chiefjustice may from time to 
time direct, and shall be kept in the custody of the Registrar. 

5. Subj'ect to any general or special directions, given by the Chiefjustice, the seal ofthe Court 
shall not be affixed to any wit , rule, order, summons or other process save under the authority in 
writing of the Registrar, or Deputy Registrar. 

6. The seal of the Court shall not be affxed to any certified copy issuedby the Court save under 
the authority in writing ofthe Registrar or of a Deputy Registrar or Assistant Registrar 

7. (1) The Registrar shall keep a list of all cases pending before the Court, and shall, at the com- 
mencement of each term, prepare and publish on the notice board of the Court a list of all cases ready- 
for hearing in each class separately, to be called the “ ready list ” Tlie cases in the “ ready list ” 
shall be arranged ycarwise in each class separately in the order of their registration, and the list shall be 
added to from time to time as and when fresh cases become ready for hearing. 

(2) Out ofthe “ ready list ” the Registrar shall publish on the notice board ofthe Court at the 
end of each month a list of cases to be heard during the following month Subject to any general or 
special directions that may be given by the Chiefjustice and subject to the orders of the Court and the 
other provisions of these rules, the cases listed for Jic.anng m the monthly list in each class shall 
be in the order in which the cases have been registered From out of the monthly list, the 
Registrar shall publish at the end of each week a list of cases to be he.ard in the following week, as 
far as possible, intlicorderin which they appear in the monthly list, subjeettothe directions oft lie 
Chief Justice and of the Court, if any, and out ofthe weekly list shall publish at the end of each day 
a daily list of c.ascs to be heard by the Court on the follovnng day. 

8 In addition to the powers conferred by other rules, the Registrar shall have the following 
duties and powers subject to anv general or special order of tlic Chiefjustice, namely • — 

(i) to require any plaint, petition of appe.al, petitioner other proceeding presented to the 

Court to be amended in accordance with the practice and procedure ofthe Court or to be represented 
after such requisition as the Registrar is empowered to make in relation thereto has been complied 
with ; . . 

(ii) to fiix the date of hearing of appeals, pctitionsor other proceedings and issue notices thereof;. 

(ill) to settle the index in cases where the record is prepared m the Court ; 
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(iv) to make an order for change of advocate on record with the consent of the advocate on 
record ; 

(v) to direct any formal amendment'of record ; 

(vi) to grant leave to inspect and search the records of the Court and order the grant of copies 
of documents to parties to proceedings ; 

and u’ithout interfermg or dispensing with any mandatory requirement of these Rules — 

(vii) to allow from time to time on a svrittcn request any period or periods not exceeding 
tu'enty-eigkt days m aggregate for furnishing information or for doing any other act necessary to 
bring the plamt, appeal, petition or other proceeding in conformity with the rules and practice of 
the Court. 

ORDER IV. 

Advocates. 

1. Subject to the proi'islons of these rules only those advocates whose names are entered on 
the common roll maintained by the Bar Council of India imdcr section 20 of the Advocates Act, 
1961 (XXV of 1961) shall be entitled to appear and plead before the Com t ; 

Provided that the Court may, if for any special reason it thinks desirable to do so, permit any 
other person to appear before itin a particular case. 

(a) The Chief Justice and the Judges may, svith the consent of the aat ocate, designate an 
advocate as senior advocate if in their opinion by virtue of his ability, experience and standmg at the 
Bar the said advocate is deserving of such distinction. 

(ft) A senior advocate shall not — 

(i) file a \-akalatnama or act in any Court or tribvmal in India. 

(ii) appear without an advocate on record in the Court or without a junior m any other 
Court or tribunal in India, 

(lii) accept instructions to draw pleadmgs or affidants, advice on evidence or do any draft- 
ing work of an analogous kmd in any Court or tribunal in India or undertake conves-anang svork 
of any kind whatsoever but tins prohibition shall not extend to settling any such matter as aforesaid 
in consultation with a junior, 

(iv) accept directly from a client any brief or instructions to appear m any Court or tribunal 
in India. 

Explanation ; ® 

In this Order — 

(i) ‘ acting ’ means filing an appearance or any pleadings or applications in any Court 
or tribunal in India, or any act (other than pleading) required or authorised bv Law to be done b\ a 
party in such Court or tribunal cither in person or by his recognised agent or by an advocate dr 
attorney on Ins behalf. 

(ii) ‘ tribunal ’ includes any authority or person legally authorised to take evidence and 
before whom advocates are, by or under any law for the time being in force, entitled to practise. 

(ill) ‘ junior ’ means an advocate otlier than a senior advocate. 

(c) Upon an advocate being designated as a senior advocate, the Registrar shall communicate 
to all the High Courts and the Secretary' to the Bar Council of India the name of the said Advocate 
and the date on which he was so designated. 

3. Every advocate appearing before the Court shall wear such robes and costume as may from 
time to time be directed by the Court. 

4. Any advocate not being a senior advocate may, on his fulfilling the conditions laid doivn in 
rule 5, be registered in the Court as an advocate on record : 

Provided that notwathstajiding anytlimg contained in rule 5, any advocate whose name was- 
"registered with the Registrar as an advocate on record immediately before the 8th day of September, 
1962, shall be registered as an advocate on record 

5. No advocate shall be qualified to be registered as an advocate on record unless he — 

(i) has undergone training for one year with an advocate on record approved by the Court, 
and has thereafter passed such tests as may be held by the Court for advocates who apply to be regis- 
tered as advocates on record, particulars whereof shall be notified in the Offidal Gazette from 
time to time, provided how’ever that an attorney shall be exempted from such training and test ; 

(ii) has an office m Delhi isitliin a radius of 10 miles from the Court House and gives an under- 
taking to employ, within one month of his being registered as advocate on record, a registered 
clerk ; and 

(ill) pays a registration fee of twenty-five rupees 

6. (a) .An advocate on record shall, on his filmg a memorandum of appearance onbehalf of a 
p.arty accompanied by a vakalatnama duly executed by tlie party, be entitled — 

(i) to act as well as to plead for the party in the matter and to conduct and prosecute 
before the Court all proceedmgs that may be taken in respect of the s.aid matter or any application 
connected with the same or any decree or order passed therein including proceedings in taxation and 
applications for review ; and 

(iij to deposit and receive money on behalf of the said party. 
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(i) No advocate other than an advocate on record shall be entitled to file an appearance or 
-act for a party in the Court. 

(c) Every advocate on record shall keep such boiJks of account as may be necessary to show and 
distinguish in connection with his practice as an advocate on record — 

(1) moneys received from or on accoimt of and the moneys paid to or on account of each of his 
•clients ; and 

(ii) the moneys received and the moneys paid on his oivni account, 

{d) Every advocate on record shall, before taxation of the Bill of Costs, file with the Taxing 
Officer a certificate showing the amount of fee paid to him or agreed to be paid to him by his client. 

7. Wliere an advocate on record ceases to have an officer or a registered clerk or both as required 
by clause (ii) of rule 5, notice shall issue to such advocate to show cause before the Chamber Judge on 
a date fixed, why his name should not be struck off the register of advocates on record, and if the 
Ohamber Judge makes such an order, the name of such advocate shall be removed from the register 
accordingly and the advocate shall thereafter cease to be entitled to act as an advocate on record. 

8 Where an advocate on record is suspended or his name is removed from the common roll 
maintained under the Advocates Act, 1961 (XXV of 1961), he shall, unless otherwise ordered by the 
Court, be deemed as firom the date of the order of the State Bar Council or the Bar Council of India, 
.as the case may be, to be suspended or removed from the register of advocates on record for the same 
period as is mentioned in the order of the State Bar Council or the Bar Council of India, as the 
case may be. 

9. Any advocate on record may at any time by letter request the Registrar lo remove his name 
from the register of advocates on record, absolutely or subject to his continuing to act as advccate on 
record in respect of all or any of the pending cases in which he may have filed a \ akalatnama, of wl ich 
be shall file a list The Registrar shall thereupon remove his name from the register of avocates on 
record, absolutely or subject as aforesaid. 

_ 10. No advocate other than an advocate on record shall appear and plead in any matter imless 
be is instructed by an advocate on record. 

1 1 . Every advocate on record shall notify to the Registrar the address of his office in Delhi and 
every change of such address, and any notice, writ, summons, or other document served on him or his 
clerk at the address so notified by him shall be deemed to have been properly served. 

12 (1) An advocate on record or a firm of advocates may employ one or more cleiks to attend 

Tthe Registry for presenting or receiving any papers on behalf of the said adv ocates or firm of advocates : 

Provided that the clerk has been registered with the Registrar on an application in the piescrib- 
■cd form made to the Registrar for the purpose : 

Provided further that the said clerk gives an undertaking that he shall attend the Registry 
TCgularly. 

(2) Notice of every application for the registration of a clerk shall be given to the Secretary, 

Supreme Court Bar Association, who shall be entitled to bring to the notice of the Registrar within 
■seven days of the receipt of tlie notice any facts which in his opinion may have a bearing on the suita- 
bility of the clerk to be registered ’ 

(3) The Registrar may decline to register any clerk who in his opinion is not sufficiently quali- 
fied, or is otherwise unsuitable to be registered as such, and may for reasons to be recorded in vvTiting, 
remove from the register the name of any clerk after giving him and the employer an opportunity to 
show cause against such removal. Intimation shall be given to the Secretary, Bar Association, of c\ ciy 
order registermg a clerk or removing a clerk from the register 

(4) Every clerk shall, upon registration, be given on identity card which he shall produce 
whenever required, and which he shallsurrender when he ceases to be the clerk of the advocate or firm 
of advocates, for whom he svas regbtered Where a fresh identity’ card is required in substitution of , 
one that is lost or damaged, a fee of three rupees shall be levied for the issue of the same 

(5) Every advocate on record shall have a registered clerk. No advocate may employ as his 
clerk any person who is a tout. 

13. (1) The Registrar shall publish lists of persons proved to his satisfaction, by evidence o 

general repute or othcnvisc, habitually' to act as touts to be known as * list of touts ’ and may, from 
time to time, alter and amend such lists. 

A copy of every list of touts shall be displayed on the notice board of the Court 
Explanation : 

In this Order — 

(a) ‘ tout ’ means a person who procures, in consideration of any remuneration moving from 
any advocate or from any person acting on his behalf, the employment of such adv'ocatc in any legal 
business, or who proposes to or procures any advocate, in consideration of any remuneration moving 
from such advoette or from any person acting on his behalf, the employ’ment of the advocate m such 
business, or who, for purposes of such procurement, frequents the precincts of the Court ; 

(6) the passing of a resolution by the Supreme Court Bar .Association or by .a High Court Bar 
Association declaring any person to be a tout shall be cvndcncc of general repute of such person for the 
purpose of this rule. 
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(2) No person shall be included in the list of touts unless he has been given an opportunity to- 
sho'iv cause against the inclusion of Ins name in such list. Any person may appeal to the Chamber 
Judge against the order of the Registrar including his name m such list. 

(3) Tlie Registrar may, by general or special oider, exclude from the precincts of the Court 
all such persons whose names are included in the list of touts. 

14. No person having an advocate on record shall file a vakalatnama authorising another advo- 
cate on record to act for him in the same case save with the consent of the former advocate on record 
or by leave of the Judge in Chambers, unless the former advocate on record is dead, or is unable by 
reason of infirmity of mind or body to ‘continue to act. 

15. Wlicte a party changes his advocate on recoid, the new advocate on record shall give notice 
of the change to all other parties appearing. 

16 No advocate on record may, without the leave of the Court, withdraw from the conduct of 
any case by reason only of the non-payment of fees by his client. 

17. No person having an advocate on record shall be heard in person save by special leave of th 
Court. 

18. No advocate on record shall autlioiise any person whatsoever, e.vcept another advocate on 
record, to act for him in any case. 

19. Every advocate on record shall be personally liable to the Court for the due payment of all 
fees and charges payable to the Court. 

20. Two or more advocates on record may enter into a partnership with each other and any 
partner may act m the name of the partnership provided that the partnership is registered with the 
Registrar. Any change in the composition of the partnership shall be notified to the Registrar. 

21. Two or more advocates not being senior advocates or advocates on record, may enter into 
partnership and subject to the provisions contained in rule 9, anyone of them may appear m any cause 
or matter before the Court in the name of the partnership. 

ORDER V. 

Appeals under section 38 of the Advocates Act, 1961 (XXV of 1961). 

1. An appeal from an ordei made, by the Disciplinary Committee of the Bar Coimcil of India 
under section 36 or section 37 of the Advocates Act, 1961 (XXV of 1961) shall be lodged m the Court 
withm sixty days from the date on which the order complained of is communicated to the aggrieved- 
person : 

Provided that in computing the period of sixty days the time requisite for obtaining an authenti- 
cated copy of the order sought to be appealed from shall be excluded 

2. The memorandum of appeal shall be m the form of a petition. It shall state succinctly and. 
clearly all the relevant facts leading up to the order complained of, and shall set forth in brief the 
objections to the decision appealed from and the grounds relied on msupport oi the appeal The peti- 
tion shall slso state the date on which the order complained of was received by the appellant. The 
allegations offacts contained m the petition which cannot be verified by reference to the duly authenti- 
cated copies of the documents accompanying it shall be supported by affidavit of the appellant. 

3. The petition shall be divided into paragraphs, numbered consecutively, each paragraph 
being confined to a distinct portion of the subject and shall be typed or cyclostyled or printed on one 
side of standard petition paper, demy-foolscap size, or on paper of equ.ally superior quality. 

4. The petition shall be made on a court-fee stamp of the value of ten rupees and shall be signed 
by the appellant, where the appellant appears in person, or by a duly authorised advocate on record 
on his behalf. 

5. The petition of appeal shall be accompanied by — 

(i) an authenticated copy of the decision sought to be appealed fiom ; and 

(ii) at least seven spare sets of the petition and the papers filed with it. 

6. The Registrar after satisfying himself that the petition of appeal is in order shall endorse 
thereon the date of presentation, register the same as an appeal and send a copy thereof to the 
Secretary, Bar Council of India, for record. 

7. On the registration of the petition of appeal, the Registrar shall, after notice to the appellant 
or his advocate on record, if any, post the appeal before the Court for preliminary hearing and for 
orders as to issue of notice. Upon such hearing, the Court, if satisfied that no pn'ma jfacte case has been. 
made out for its mterfeience, may dismiss the appeal,and, if not so satisfied, direct that notice of the 
appeal be issued to the Advocate-Gencial of the State concerned or to the Attorney-General for India 
or to both and to the respondent. 

8 Within ten days of the receipt by him of the intimation of admission of appeal under rule 7 
the Secretary of the Bar Council of India shall transmit to the Court the entire oiigmal record relating- 
to the case and such number of copies of the paper books prepared for the use of the Disciplinary 
Committee of the Bar Coimcil of India as may be available. 

9. Within fifteen days of the service of the notice of admission ofappeal under rule 7 the Advocate- 
General of the State or the Attorney-General or the respondent may cause an appearance to be entered, 
cither personally or by an advocate on record on his behalf. 

10. IVliere a respondent does not enter appearance within the time limited under rule 9, the 
appeal shall be set dowi for hearing ex parte as against him on the expir>' of the period of one monlli. 
from the receipt by him of the notice of the admission ofappeal. 
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1 1 . After the receipt of the original record the Registrar shall with all convenient speed, in con- 
sultation with t'aepirtiestoth" appeal, select the documents necessary’ and relevant for determining the 
appeal and cause sufficient number of copies of the said record to be t>-ped or c^xlostylcd or printed 
at the expense of the appellant. 

12. Unless otherwise ordered by the Court ev'ery appeal under this Order shall be made ready 
and if possible posted for hearing before the Court withm four months of the registration thereof 

13. ^Vnere the appellant fails to take any steps m the appeal within the time fixed for the purpos e 
by these rules or imduly delays in bringing the appeal to a hearing, the Registrar shall call upon him 
to explain his default and if no e.xplanation is offered, or if the explanation offered is, in the opinion of 
the Registrar, insufficient, thcRegistrar ma> after notifymg all the parties who have entered appear- 
ance, place the appeal before the Court for orders on the de&ult, and the Court may dismiss the appeal 
for want of prosecution or give such directions in the matter as it may thmk fit and proper. 

14. The costs of and incidental to all proceedings in the appeal shall be in the discretion of the 
Court. 

ORDER VI. 

Business in Cha.mbeRS. 

1. Toe powers of tne Court in relation to t.ic following matters may be exercised by the Regis- 
trar, namely . — 

(1) Applications for discovery and inspection. 

(2) Applications for delivciy of interrogatories 

(3) Applications for substituted sen'ice, or for dispSnsmg with service of notiee of the appeal 
on any of the respondents to the appeal under rule lb of Order XV . 

(4) Applications for time to plead, for production of documents, and generally relating to the 
conduct of cause, appeal or matter save those coming under rule 2 of this Order. 

(5) Applications for leave to take documents out of the custody of the Court. 

(6) Q.uestions arising in connection with the payment of court-fees. 

(7) .A.pplications by third parties for return of documents. 

(8) Applications for grant of copies of records to third parties. 

(9) Applications for the issue of a certificate regarding any e.\ccss court-fee paid imdcr a 
mistake. 

(10) Applications for requisitioning records from the custody of any Court or other authority* 

(11) Applications for condoning delay in paying deficit court-fees or delay m representation 

(12) Application for condonation of delay in filing statement of c.asc, provided that where 
the Registrar does not think fit to excuse the delay, heshall refer the application to the Court for orders. 

(13) Applications for appointment .and for approval of a translator or interpreter. 

(14) Applications for u ithdrawal of appeal by an .appellant prior to his lodging the petition of 
appeal. 

(15) -Applications for substitution, except wncrc the substitution would mvolve setting .aside 
an abatement. 

(16) Applications for production of documents outside Court premises. 

(17) Applications for change or discharge of advoc.atc on record. 

(18) Applications to withdiaw suits. 

(19) .Applications for pa>ancnt into Court. 

(20) Applications for payment out of Court of money or security, or interest or dividend on 
securities. 

(21) Applications for extending returnable dates of warrants. 

(22) Applications to appoint or discharge a next fnCnd or guardian of a minor or a person of 
unsound mind and direct amendment of tlic record tlicrcon. 

(23) Applications for refund of security or part thereof, or for pa>anent out of seeunty amount. 

2. Tne powers of the Court m rilatioi to the following matters may be exercised by a Single 
Judge sitting in Ch-ambers, namelv — 

(1) Applications bv advocate on record for leave to Withdraw . 

(2) Applications for le.av c to compromise or discontinue an appeal tn forma pauperis. 

(3) .Applications for striking out or idding party or for intervention in a suit, appeal or other 
proceeding. 

(4) Applications for separate trials of causes of action. 

(5) .Applications for separate trials to avoid embarrassnaent. 

(6) Rejection of plaint. 

(7) Applications for setting down for judgment in default of w rittcn statement. 

(8) .Applications for better statement of claim or dcfmcc. 

(9) .Applications for particulars 

(10) Applications for striking out an) matter in a pleading. 
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(11) Applications for amendment of pleading and for enlargement of time to amend any plead- 
ing. 

(12) Applicationstotax bills rctumedbythcTaxing Officer. 

(13) Applications for review of taxation. 

(14) Applications for enlargement or abridgement of time except where the time is fixed by 
the Court or relates to deposit of security and except applications for condonation of delay m filing 
special leave petitions. 

(15) Applications for issue of commissions. 

(16) Applications for security for costs. 

(17) Applications for assignment of security bonds. 

(18) Q,uestions arising in taxation referred by the Taxing Officer. 

(19) Appliations for orders against clients for payment of costs. 

(20) Applications for taxation and delivery of bills of costs, and for delivery by an advocate of 
documents and papers. 

(21) Applications for registration of advocates as advocates on record. 

(22) Applications for leave to proceed in forma pauptrts. 

(23) Applications for grant of bail where the petitioner is confined in jail. 

(24) Applications for stay of execution of a sentence or order in criminal proceedings. 

(25) Applications by accused persons in custody for being produced before the Court at the 
hearing of the appeal. 

(26) Consent applications in intcilocutoiy matters 

(27) Applications by accused persons for engagement of ad\ ocate under rul c 25 of Order XXI. 

(28) Fixing the remuneration of a guardian ad Ittem. 

(29) Applications for directions regarding the preparation of record m an appeal, petition, or 
other proceeding. 

(30) Applications for dispensing with advocate’s certificate in Review Applications. 

(31) Applications to dispense with statements of case in criminal appeals. 

3. Any person aggrieved by any order made by the Registrar under this Order may, within, 
fifteen days of the making of such order, appeal against it to the Judge in Chambers. 

4. Toe Registrar may,and, if so directed by the Judge in Chambers, sh.all, at any time adjourn 
any matter and lay the same before the Judge m Chambers, and the Judge in Chambers may at 
any time adjourn any matter and lay the same before the Court. 

ORDER VII 

Constitution of Division Courts and powers or a Single Judge. 

1 Subject to the other provisions of these mles, every cause, appeal or matter shall be heard by 
a Bench consisting of not less than two Judges nominated by the Chief Justice. 

2 . Where in the course of the hearing of any cause, appe al or other procc edmg, the Bench consi- 
ders that the matter shouldbe dealt with by a larger Bench, it shall refer the mattei to the Chief Justice, 
who shall thereupon constitute such a Bench for the hearing of it 

3 . The Chief Justice may from time to time appoint a Judge to hear and dispose of all applica- 
tions which may be heaid by a Judge in Chambers under these rules 

4. During the vacation, the Vacation Judge sitting singly may, in addition to e.xercising all the 
powers of a Judge in Chambers under these rules, exercise the powers of the Court in relation to the 
following matters, namely . — 

(1) Application for special leave to appeal m urgent cases where interim relief is prayed for 
subject to the condition that the Vacation Judge shall not decide such a petition if it raises a substantial 
question of law as to the interpretation of the Constitution. 

(2) Applications for stay of execution of a decree or order or stay of proceedings in civil matters 

(3) Applications for transfer of cases under section 527 of the Code of Criminal Procedure, 
1898 (V of 1898). 

(4) Applications for stay of proceedings in criminal matters. 

(5) Applications under Article 32 of the Constitution of an urgent nature which do not 
involve a substantial question of law as to the interpretation of the Constitution 

(6) Issue of a rule msi in urgent applications under Article 32 of the Constitution which involve 
a substantial question of law as to the interpretation of the Constitution. 

ORDER VIII 
Notices of Motion 

1. Except where otherwise provided by any statute or prescribed by these rules, all appliations 
svhich' in accordance with these rules cannot be made in Chambers shall be made on motion after 

noticeto the parties affected thereby 

2 Wnere the delay caused by notice would or might entail serious hardship, the applicant may 
pray for an ad interim cv parte order in the notice of motion, and the Court, if satisfied upon affidavit or 
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otherwise that the delay caused by notice would entail serious hardship, may make an order ex parte 
upon such terms as to costs or otherwise, and subject to such undertaking being given, if any, as the 
Court may think just, pending orders on the motion after notice to the parties affected thereby. 

3 Where an ex parte order is made by the Court, unless the Court has fixed a date for the return 
of the notice, or otherwise directs, the Registrar shall fix a date for the return of the notice and the 
application by notice of motion shall be posted before the Court for final orders on the returnable date. 

4. A notice of motion shall be instituted in the suit or matter in which the application is intend- 
ed to be made and shall state the time and place of application and the nature of the order asked for 
andshall be addressed to the party oi parties, intended to be affected by it, unless they have an adv’ocate 
On record, in which case it will be adiffessed to the advocate on record, and shall be signed by the advo- 
cate on record of the party moving, or by the party himself s\here he acts in peison. 

5. (1) Unless othenvise ordered, the notice of motion together with affidavit m support 
thereofshall be served on the opposite party not less than seven days before the day appointed for 
the motion where such opposite party has entered appearance, and not less than fourteen days before 
the day appointed for the motion where such party has not entered appearance 

The affidavits in opposition shall be filed in this Registry not later than five days before the day 
appointed for the hearing and affidavits m reply shall be filed not later than two days before the day 
of hearing. The affidavits in opposition or reply shall be served on the opposite party or parties and 
shall not be accepted in the Registry imless they contain an endorsement of service signed by such 
party or parties 

(2) Leave to serve short notice of motion may be obtained cx parte from the Registrar upon 
affidavit 

6 Notice shall be given to the other party or parties of all grounds intended to be urged in 
support of, or in opposition to, any motion 

7 Any interlocutory’ or miscellaneous application, notwithstanding that it is made in an appeal 
Or other proceeding, in which a substantial question of law as to the interpretation of the Constitution 
is raised may be lieard and decided by' a Bench oflcss than five Judges 

ORDER IX. 

Proceedings by or against Minors or Persons or Unsound Mind 

1. Every appeal, petition or other proceeding by a minor shall be instituted or continued in 
his name by his next friend 

2. A next friend shall not retire without the leave of the Court. The Court may require him to 
procedureafitpersontobeinhisplacebeforeheispermittedtoretue,andmayalso,if it thinks fit, 
require him to furnish security for costs already incurred as a condition of his retirement 

3. (1) On the retirement, removal or death of the next friend of a minor, further proceeding®' 
shall be stayed until the appointment of a new next friend in his place. 

(2) Where the advocate on record of such minor omits, tvithm a reasonable time, to take steps 
to get a new next friend appointed, any person interested in the minor or m the matter in issue may 
apply’ to the Court for the appointment of one, and the Court may appoint such person as it thinks fit 
'as the next friend of such minor. 

4. An application for the appointment of a new next friend of a minor shall be supported by an 
affidavit showing that the person proposed is a fit and proper person to be so appointed and has 
no interest adverse to that of the minor. 

5. Where a respondent to an appeal or petition is a mmor and is not represented by aguardian an. 
application shall be made to the Court by the appellant or petitioner as tlie case maybe or by some 
person interested in the minor for the appointment of a guardian of such minors and it shall be sup- 
ported by an affidavit stating that the proposed guardian has no interest m the matter in question m 
the appeal or petition adv'crsc to that of tlie minor. Where a person other than the father or other 
natural guardian of the minor is proposed as guardian, notice of the application shall be sen ed on the ^ 
father or other natural guardian of the minor, or on the person svith whom the minor resides, not less- 
than fourteen days before the day named in the notice for the hearing of the application Where there 
is no other person fit and wiling to act as guardian, the Court may appoint an officer of the Court to- 
be the guardian 

6. (1) No guardian of a minor shall retire from a suit, appeal or other proceeding svithout tlie 
le.avc of Court . Where a guardian of a minor fails to do his duty or other sufficient cause is shown for 
his removal the Court may remove him from the guardianship of the minor and m.akc such otlicr as 
to costs as it thinks fit 

(2) Where the guardian of a minor retires, dies or is removed by the Court during the pendency- 
of the suit, appeal or other proceeding, Ihe Court shall appoint a new guardian in his place. 

7. When a guardian ad htem of a minor respondent is appointed , and it is made to appear to tJic 
Court tliat the gu.ardian is not in possession of .iny, or sufficient funds for the conduct of the appeal or 
petition on faehaifof tlic respondent, and tii.at the respondent will be prej'udiccd in his defence tiicrcby- 
the Court may, m its discretion, from time to time, ordti the appellant or petitioner, as the case may 
be, to advance to tlie guardian of the minor for the purpose of his defence such moneys ns t)ie Court 
may fix, and all moncss so advanced shall form part of the costs of the appellant or petitioner in the- 
appeal or petition, as the c.asc may be. The order shall direct that the guardian do file m Court an 
account oi the moneys so received by him. 
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8. An appliaition to declare as a major .a party to a proceeding described as a minor and to dis- 
charge his next friend or guardian shall be supported by an affidavit stating the age of the alleged- 
major and tlic date on tvhich he attained majority. Notice of the application shall be given to the next 
friend or guaidian and to the alleged major, 

9. No next friend or guardian of a minor in an appeal or other proceeding shall, without the- 
Icave of the Court, expressly recorded in the proceedings, enter into any agreement or compromise on 
behalfof a minor with reference to the appeal or proceeding m which he acts as ncxtfiincd or guardian. - 

10 An application made to the Court for leave to cuter into an agreement or compromise or for 
the withdrawal of any appeal or othci pi oceeding m pursuance of a compromise on behalf of a mmor, 
shall be supported by an affidavit from the next friend of guardian of the minor stating that the agree- 
ment or compromise is for the benefit of the minor, and, wJicre the minor is represented by an 
Advocate, by a certificate or by a statement at tlic Bar from such advocate to the effect that the agree- 
ment or compiomisc is, in his opinion, for the benefit of the minor. A decree or order made in 
pursuance of the compromise of an appeal or other proceeding, to which a mmor is party shall recite 
tlie sanction of the Court thereto and shall set out the terms of the compromise. 

1 1 . The provisions of this Order, so far as they are applicable, shall apply to persons adjudged, 
to be of imsoimd mmd and to ]pcrsons who, though not so adjudged, arc found by the Com t on inquiry, 
by reason of unsoundness of mind 01 mental infirmity, to be incapable of protecting their mterests- 
when suing or being sued. 

12 Save as aforesaid the provisions of Order XXXII of the Code relating to suits so far as appli~ 
cable, shall apply mutatis mulandis to appeals and otlicr proceedings m the Court . 

ORDER X. 

Documents. 

1 . The officers of the Court shal 1 not receive any pleading, petition, affidavit or other document, 
except original exhibits and certified copies of public documents, unless it is fairly andlegibly written, 
type-tvriting or lithographed in doublelme spacing, on one side of standard petition paper, demy-fools- 
cap size, or paper which is ordinarily used m the Pligh Courts for tlic purpose. Copies filed for the use 
of the Court shall be neat and legible, and shall be certified to be true copies by the advocate on record, 
or by the party m person, as the case may be. 

2. No document m alanguage other tiian English shall be used foi the purpose of any proceedings 
before the Court, unless it is accompanied b> : 

(а) a translation agreed to by both p.arties ; or 

(б) a translation certified to be true translation by a tianslatoi appointed by the Court , or 

(c) the said document is translated by a translator appointed or approved by the Court. 

3. Everydocumentrequiredtobe traslatcd shall be translated by a translator appointed or' 
approved by the Court : 

Provided that a translation agreed to by both parties, or certified to be a true translation by the 
translator appointed or approved by tlic Court, may be accepted. 

4. Every translator shall, before acting, make an oath or affirmation that he will translat® 
correctly all documents g^ven to him for translation 

5. All plaints, petitions, applications and other documents shall be presented by the plaintiff, 
petitioner, applicant, appellant, defendant or respondent m person or by his duly authorised agent 
or by an advocate on record duly .appointed by him for the purpose : 

Provided that a party, who had been adjudged to be a pauper for the purpose of the proceedings 
in the courts below, may present the document before the Judicial authority of theplace where thesaid. 
party resides, and the said Judicial authority, after attesting the document and endorsing thereon un- 
der his seal and signature the date of presentation, shall transmit the same to the Court by registered 
post, acknowledgment due at the expense of the party concerned The date of presentation m this- 
Court of the said document shall be deemed to be the date endorsed thereon by the said Judicial autho- 
rity. 

6. (1) All plaints, petitions, appeals or other documents shall be presented at the filing counter 
and shall, wherever necessary, be accompanied by the documents required under the Rules of the 
Court to be filled along tvith the said plaint, petition or appeal. 

(2) On receipt of the document, the officer-m-charge of the filing counter shall endorse on the 
document the date of receipt and enter the particulars of the said document in tlie register of daily 
filmg and cause it to be sent to the department concerned for examination If, on a scrutmy, the docu- 
ment is found in order, it shall be duly registered and given a serial number of registration 

(3) Wliere a document is found to be defective, the said document shall, after notice to the party 
filmg the same be placed before the Registrar. The Registrar may, by an oider in -writing decline to 
receive the document if, in his opinion, the mandatory requirements of the rules are not satisfied \A here 
howevei, the defect noticed is formal, the Registrar may allow the pai ty to rectify the same m his pre- 
sence * but m other cases, he may require the party to obtain an order from the Court permitting the 
party to rectify the same and for this purpose may allow to the party concerned, such time as may he 
necessaiy but not-excceding tiventyeight days m a^regate 

f4) Where the party fails to take any steps for the removal of the defect within the time fixed for 
the same by the Registrar, the Registrar may, for reasons to be recorded in ivriting, declme to register 
the document. 

S C J (SUPP.)— 2 
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(5) Any party aggrieved by any order made by the Registrar under tliis Rule may, u itliin fifteen 
■days of the making of such order, appeal against it to the Judge in Chambers 

7. The Registrar may on an application by the party interested, order the return of a document 
■filed in a suit, appeal or matter if the person applying therefor delivers in the office a certified copy 
■thereof to be substituted for the original 

8 (1) Except as otherwise provided by these rules or by law for the time being in force, the Court- 

fees set out in the Third Schedule to these Rules shall be payable on the documents mentioned therein, 
and no document chargeable ivith a fee under the said Schedule shall be received or filed m the 
Registry unless the fee prescribed has been paid on it. No copy of a document shall be furnished 
to any person unless the fee prescribed therefor has been paid 

(2) All fees referred to in sub-rule (1) shall be collected in court-fee stamps sold in Delhi in 
accordance with the provisions of the Court-fees Act as in force in the Union territory of Delhi 

(3) No document chargeable with a court-fee shall be acted upon m any proceedings in this 
Court until the stamp thereon has been cancelled 

The officer receiving the document shall forthwith effect such cancellation by punching out the 
figure head so as to leave the amount designated on the stamp untouched and the part removed by 
■punching shall be burnt or otherwise destroyed. 

(4) Whenever a question of the proper amount of the Court-fees payable is raised, the Registrar 
or the Taxing Officer of the Court shall decide such question before the document or the proceeding is 
-acted upon in the Registry and whenever it is found that due to a bona fide mistake the Court-fee paid 
us insufficient the Registrar shall call upon the party concerned to make good the deficiency within such 
time as the Registrar may think reasonable but not exceeding three months in any case 

(5) In case the deficiency m the Court fee is made good within the time allowed, the date of the 

institution of the proceeding shall be deemed to be the date on which the proceeding was initially insti- 
tuted ^ 

(6) The Registrar may in a proper case on an application made by the party issue a certificate 
■regarding any excess Court fee paid under a mistake 

9. (1) The levy and collection of Court fee under these rules shall be under the general superin- 

■tendence of the Registrar of the Court who may be assisted in his supervision by the Assistant Registrars 
of the Court 

(2) Where at any time during the course of the pendency of a suit, appeal or proceedings, or 
even after the conclusion of such a proceeding It appears to the Registrar or the Taxing Officer that 
through mistake or inadvertence a document which ought to be stamped in a certain manner has been 

received and acted upon without its being stamped or that the Court fee paid thereon initially was 

insufficient, the Registrar or the Taxing Officer shall record a declaration to that effect an determine 
the amount of deficiency in Court lee 

Provided that no such declaration shall be made until the party liable to pay the Court fee has 
had an opportunity of being heard 

(3) When a declaration has been record under sub-rule (2) and if that relates to a matter pend- 
ing before the Court, the procedure prescribed by sub-rule (3) shall be followed ; if it relates to the 
-proceedings which have already been disposed of the Registrar shall, if the deficiency is not made good 
within three month of the declaration made, forward a requisition for the recovery of the same to^ 
the Central Government which shall recover the amount of such court fee from the person liable to pay 
the same as if it were an arrear of land revenue. 

ORDER XI. 


ArriDAvrrs. 

1. The Court may at any time for sufficient reason, order that any particular f.ict or facts ^ 

proved by affidavit or that the affidavit of any witness may be read at the hearing, on such condi i i 

the Court thmks reasonable : 

Provided that where it appears to the Court that cither party bona fide desires the productiM o 
a witness for cross-examination and that such witness can be produced, an order slia iio 
authorising the evidence of such witness to be given by affidavit 

2. Upon any apphc-ation evidence may be give by affidavit; but the Court rn.ay', at 
either party, order the attendance for cross-examination of the deponciU, and such 

in Court, unless the deponent IS exempted from personal appearance in Court or the u 
directs. 

3. Every affidavit shall be intituled m the cause, appeal or matter in which it is sworn 

4. Every affidavit shall be dr.awn up in the first person, and shall be divided into ^ 

be numbtred co.isecucively, and shall state the description, occupation, if any, and the p ■ 
abode of the deponent. 

5 Affidavits shall be confined to such facts as the deponent is able of his 
■except on interlocutory applications on which statements of his belief m.ay be admi ,P 

the grounds thereof arc stated 

C. .An affidavit requiring interpretation to the deponent simll be interpreted 
uommated or approved by the Court, if made avithin the State ofDclhi, and if m. d ^<r„Hvit to 

interpreted by k competent person who shall certify that he lias correctly interpreted the affidavit to 

the dependent. 
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7. Affidavits for tlie purposes of any cause, appeal or matter before the Court may be sworn before 
a Notary or any authority metjoned in section 1 39 of the Code or before the Registrar of this Court, or 
before a Commissioner generally or specially authorised in that behalf by the Chief Justice. 

8. ^Vherc the deponent is a purdahnashin lady she shall be identified by a person to whom she is 
known and that person shall prove the identification by a separate affidavit 

9. Every CKhibit annexed to an affidavit shall be marked with the title and number of the cause, 
appeal or matter and shall be initialled and dated by the authority before whom it is sworn. 

10. No affidavit having any mtcrlmeation, alteration or erasure shall be filed in Court amless the 
interlineation or alteration is initialled, or unless in the case of an erasure the -words or figures written 
on the erasure are rewritten m the margm and initialled, by the authority before whom the affidavit 
is sworn. 

11. The Registrar may refuse to receive an affidavit where in his opinion the interlineations, 
alterations or er.asures arc so numerous as to make it expedient that the affidavit should be rewritten. 

12. Where a special time is limited for filing affidavits, no affidavit filed after that time shall be 
used except by leave of the Court. 

13. In this Order, affida-vit includes a petition or other document required to be sworn or verifi- 
ed ; and ‘sworn’ includes affirmed. In the verification of petitions, pleadings or other proceedings, 
statements based on personal knowledge shall be distinguished from statements based on information 
and belief. In the case of statements based on information, the deponent shall disclose the source of 
Ins information. 


ORDER XII. 

Inspection, Search, Etc 

1. Subject to the provisions of these rules, a party to any cause, appeal or matter who has ap- 
peared shall be alloived to searcli, inspect or get copies of all pleadings and other documents or records 
an the case, on payment of the prescribed fees and charges. 

2. TheCourt, on the application of a person who is not a party to the case, appeal or matter, 
may on good cause sworn, allow such person such search or inspection or to obtain such copies as is 
or are mentioned in the last preceding rule, on payment of the prescribed fees and charges. 

3. A search or inspection under rule 1 or rule 2 during the pendency of a cause, appeal or matter, 
shall be allowed only in the presence of an officer of the Court and after tiventy-four hours’ notice in 
Wfitmg to the parties who have appeared, and copies of documents shall not be allowed to be taken, 
but notes of the search of inspection may be made. 

4. Copies required under rule 1 or rule 2 may be certified as correct copies by the Registrar, 
Deputy Registrar, Assistant Registrar or such other officer as may be authonsed in that behalf by the 
Regbtrar. 

5. An application may be made to the Registrar for the issue urgently of a copy of any judgment, 
decree or order of the Court or of any proceedmgs filed in the Court and upon the order being so made, 
ithe said copy shall be made ready and issued within seven days of the makmg of the application or 
5uch further time as the Registrar may specify. 

6 Ni rtcird or daei-nint filed n a ly cvia, appeal or matter shall , without the leave of the 
•Court, be t.aken out of the custody of the Court. 

7. The Registrar may, in his discretion, permit any record to be sent to any Court, tribunal or 
other public authority on requisition received from such Court, tribunal or authority. 

ORDER XIII. 

Judgments, Decrees and Orders. 

1 . Tne Court, after the case has been heard, shall pronounce judgment, m open Court, cither at 
onceor on some future day, of which due notice shall be given to the parties or their advocates on 
record, and the decree or order shall be drawn up m accordance theiewith. 

2. A member of the Court may read a judgment prepared by another member of the Court. 

3. Subject to the provisions contained in Order XL of these rules, a judgment pronounced by 
the Court or by a majority of the Court or by a dissentmg Judge in open Court shall not afterwards by 
altered or added to, save for the purpose of correcting a clerical or arithmetical mistake or an eiror aris- 
ing from any accidental slip or omission. 

4. Certified copies of the judgment, decree or order shall be furnished to the parties on requisition 
made for the purpose, and at their expense. 

5. Every decree passed or order made by the Court shall be dr.aim up in the Registri' and be 
■signedby theRegistrarorDeputy Registrar andsealed with thesealofthe Court' and shall bear the 
same date as the judgment in the suit or appeal. 

6. The decree passed or order made by the Court m ever>' appeal, and any order for costs in 
connection with the proceedings thcrem, shall be transmitted by the Registrar to the Court or tribunal 
from which the appeal was brought , and steps for the enforcement of such decree or order shall be 
taken m that Court or tribunal in the way prescribed by law 

7. Orders made by the Code m other proceedings shall be transnuted by the Registrar to the 
judicial or other authority concerned to whom such orders are directed, and any party may apply to 
the Jud'^e in Ch.nmbers that any such order, mcludmg an order for pa^nnent of costs, be transmitted to 
.any other appropriate Court or other authority for enforcement. 
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8. In cases of doubt or difficulty with regard to a decree or order made by the Court, the Regis- 
trar or the Deputy Registrar shall, before issuing the draft, submit the same to the Court. 

9. IVhere the Regbtrar or the Deputy Registrar considers it necessary that the draft of any 
decree or order should be settled in the presence of the parties or where the parties require it to be 
settled in tneir presence, the Registrar or the Deputy Registrar shall, by notice in ivTiting, appoint a. 
time for settling the same and the parties shall attend the appointment and produce the briefs and such 
other documents as may be necessary' to enable the draft to be settled 

10. Wnere any party is dissatisfied with the decree or order as settled by the Registrar, the 
Registrar shall not proceed to complete the decree or order without allowing that party sufficient 
time to apply by motion to the Court. 

ORDER XIV. 

P.\YJIENT imro ANTJ OUT OF CouRT OF SuiTORS’ Furnjs. 

1 . Unless othenvise ordered, all monies directed to be paid into this Court to the credit of any- 
suit, appeal or other proceeding, shall be paid into the Reserve Bank of India at New Delhi (herein- 
after referred to as the Bank) into an account entitled ‘Got emment A/c-P-Deposits and Adrances — 
II Deposits Not Bearing Int — (C) Other Deposits .A/cs — ^Deptl. and Judicial Deposits — Civil 
Deposits — Civil Court Deposits ’ 

2 . Notwithstanding anything contained in rule 3, rule 4 or rule 5 of the Registiar may, in appro- 
priate cases, authorise the acceptance of moneys by demand drafts issued m favour of the Registrar and 
payable m Delhi or New Delhi by a Scheduled Bank, and direct that the said amount be deposited 
with the Reserve Bank as provided by rule 1. On encashment, the date of tender m such cases 
shall be deemed to be the date on which the demand draft is presented for encashment : 

Provided that such tender by demand draft is made a day prior to the due date 

3. .Any person ordered to pay money into Court shall present a lodgment schedule m the prescrib- 
ed form to the Section Officer of the Accounts Section of the Registry for the issue of a clialan to enable 
him to make the pay’ment into the Bank The lodgment schedule shall be accompanied by a copy of 
the order directing the payment or shall bear a certificate from the Registrar endorsed thereon as to- 
the amount to be paid and the time ivithin which thepay'ment is to be made 

_ 4 On presentation of the lodgment schedule a chalan, in duplicate in the prescribed form, speci- 
fying the amount to be paid and the date within which it should be paid, but in no case exceeding ten 
days from the date of issue of the clialan, shall be issued by the Section Officer. Accounts Section, to 
the party directed to make the payment, who shall thereupon present the same at the Bank and make- 
the payment. The Bank shall, on receiving payment, retain one copy of the chalan and return the 
other copy duly signed and dated acknowledging the receipt of the money , to the person making the 
payment. TheB.ank shall not accept the payment if the amount is tendered bey ond the date men- 
tioned in the chalan as the last date for payment 

5 On production of the copy of the chalan duly' signed and acknow'ledged by the Bank as afore- 
said, the person making the payment shall be given credit in the books maintained by the Accounts 
section of the Registry for the amount paid into the Bank, and a receipt signed by the Registrar shall 
be issued to him and the said chalan shall be retained in the Section 

6. The Section Officer of the Accounts Section shall keep a registrar cause-wise of all money, 
effects and securities of the suitors of the Court, which shall be ordered to be paid or delivered into or 
out ofthe Court. The purpose for which the deposit is made and the orders of attachment received, if 
any, of the funds, shall be duly entered in the register. No money' shall be paid out of the funds in 
Court w'lthout an order of the Court 

7. Where a party seeks payment out of any monies in Court, he shall present an application to 
the Court for an order for payment. The application shall be accompanied by a Certificate of funds 
signed by the Registrar showing the amount, if any, standing to the credit of the suit, appeal on other 
proceeding from which payment out is sought and the claims and attachments, if any, subsisting there- 
on On the date of the certificate. 

8 Upon an order being made for payment out, the party in whose favour the order is made shall 
apply' to the Registrar for payment to him in accordance w'lth the said order. The Registrar shall 
thereupon issues an order for payment in the prescribed form for the amount to be paid in favour of the 
party entitled to payment. The payment order shall be endorsed at the same time on the original 
chalan received from the Bank. The payment order together with the chalan duly endorsed for pay- 
ment shall be handed over to the party entitled to payment who shall present the same at the New 
Delhi Treasury' and obtain payment. Where however the entire amoimt of the chalan or tlie entire 
balance remaining unpaid thereunder is not to be out to the party, the original chalan shall not be 
handed over to him, but only' a copy thereof endorsed for payment shall be given to him for presenta- 
tion at the Treasury', the original chalan being retained in the Accounts Section until the funds are 
fully paid out. 

9. The Section Officer, Accounts Section, shall check and t.ally the accounts maintainrd in the 
section every month with the monthly statements of receipts .and payments to be received from the 
New D ilhi Treasurv and the Registrar shall certify under this signature cvcrv' month that the accounts 
have been duly checked and tallied. 

10. Nothing in this Order shall apply to the payment of fees relating to enrolment of advoMtrg 
which may be paid into any Treasurv or Sub-Treasury or the State Bank of India or the Reserv c Bank 
to the credit of an account entitled XXI -Administration of Justice — ^Receipts of Supreme Court . 
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Part II — Appellate Jurisdiction. 

(.-1) Civil Appeals. 

ORDER X\'. 

Appe/VLs on Gertiucate by High Court. 

1. W lere .a certificate has bjcn given ualei clailse (1) of Aiticlc 132 or clause (1) of Article 
133 or Article 135 of the Constitution, the party concerned shall file a petition of appeal in the Court. 

2 . Subject to the provisions of sections 4, 5 and 12 of the Limitation Act. 1963 (XXXVT of 1963) 
the petition of appeal shall be presented within sixty da-j-s fi om the date of the grant of cci tificate of 
fitness. 

3. (1) T.ie petition shall recite succinctly and m chronological orderwith relevant dates, the 
principal steps in the proceedings leading up to the appeal fi om the commencement thci cof till the 
grant of the certificate of leave to appeal to the Court, and shall also state the amount or value of the 
subject-matter of the suit m the Court of first instance and m the High Court, and the amount or \-alue 
■of the subject-matter in dispute before the Court with particulars showing how the said valuation has 
been arrived at. \Vhere the appeal is fucap-ablc of valuation, it shall be stated. 

(2) The petition shall be accompanied by a certified copy of the decree or order appealed from . 
It shall not be necessary' to file along with the petition of appeal a certified copy of the certificate o 
fitness granted by the High Court, but the petition shall be supported by an afiidaa it stating the date 
On which the application for certificate was made to the High Court, the date of the order granting the 
said certificate and the provision of law under which the said certificate has been granted. 

(3) IVnere at any time between the grant by the High Court of the Certificate for leave to 
appeal to the Court and the filing of the petition of appeal, any party to the proceeding in the Court 
below dies, the petition of appeal may be filed by or against the legal representative, as the case may be 
-of the deceased party provided that the petition is accompanied by a separate application, duly 
supported by an affidavit, praying for bringing on record such person as the legal representative of 
the deceased party and setting out the facts shots ing him to be the proper person to be entered 
•on the record as such legal representative. 

4. The Registrar, after satisfying himsclfthat the petition of appeal is in order, shall endoise the 
date of presentation of the petition and register the same as an appeal in tlie Court. 

3. Where a party desires to appeal on grounds which can be raised only with the leave of the 
■Court, it shalllodge along with the petition of appeal a separate petition stating the grotmds so propo- 
sed to be raised any praying for leave to appeal on those gi ounds . 

6 Within thirty di>'s of the filing of the petition of appeal, the appellant shall deposit m the 
•Court security for the costs of the respondent. 

7. Tne security for the costs of the respondent shall be in the sum of two thousand laipees. The 
‘Court may m appropriate cases, enhance or reduce the amount of security to be deposited. 

8. W.iere an appellant whose appeal has beenregistered in the Court fails to furnish the security 
•within the time prescribed, or within such further tune as the Court may allow, the Registrar shall 
■call upon the appellant to show cause before the Court why the appeal should not be dismissed for 
non-prosecution. 

9. The Court may after hearing the parties who have entered appearance dismiss the appeal 
for non-prosecution or give such other directions thereon as the justice of the case may require. 

Appearance by Respondent 

10. As soon as the security for the costs of the respondent has been deposited, the Registrar of 
'the Court shall require the appellant — 

(i) to furnish as many copies of the petition of appeal as may be considered necessary for 
record and for service on the respondent j and 

(ii) to send to the Registrar of the Court appealed from a copy of the petition of appeal for 

■record in that Court and a copy for service upon the respondent or each respondent : ^ 

Provided that the Registrar of the Court may on an application made for the pmpose, dispense 
with service of the petition of appeal on any respondent who did not appear in the proceedings m the 
•Court appealed from or on his legal representative : ° 

Provided however that no order dispensing with service of notice shall be made m respect of 
respondent who is a minor or a lunatic : ^ ® 

Provided further that an order dispensing with service of notice shall not preclude anv resn 
•dent or his legal representative from appearing to contest the appeal. ^ spon- 

11. On receipt from the Court of the copy of the petition of appeal, the Registrar of the Co — 

appealed from shall — ‘ 

(i) cause notice of the lodgmentjof the petition of appeal to be served On the resDo d 

sonally or in such manner as the Court appealed from may by rules prescribe ; ^ nuent per- 

(li) unless othemnse ordered by the Court, transmit to the Court at the exnensp r,rti.„ 

•the original record of the case ; and “ ^PpsLant 

(iii) as soon as notice as aforesaid is served, to send a certificate as to the date or d i 

the said notice was served. oates on wmrv 

12. A respondent shall enter appearance in the Court within thirty daw of (i,^ 

-of the notice of lodgment of the petition of appeal. * service os sis 
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13. The respondent may within the time limited for his appearance deliver to the Registrar of 
the Court and to the appellant a notice in writing consenting to the appeal, and the Court may there- 
upon make such order on the appeal as the justice of the case may require without requirig the atten- 
dance of the person so consenting. 

Preparation of Record 

14. (1) The record shall be printed m accordance with the rules contained in the First Schedule 
to these rules and, unless otherwise ordered by the Court, it shall be printed under the supervision of 
the Registrar of the Court : 

Provided that where the proceedings from which the appeal arises were had in Courts below 
m a language other than English, the Registrar of the Court appealed from shall within three months 
from the date of the service on the respondent of the notice of petition of appeal transmit to the Court 
in triplicate a transcript in English ofthe record proper of the appeal to be laid before the Court, one 
copy of wnich shall be duly authenticated. The provisions contamed in rules 15 to 20 shall apply to 
the preparation and transmission to the Court of the said transcript record 

(2) Upon receipt from the Court appealed from of the English transcript of the record as afore- 
said the Registrar of tne Court shall require the appellant to deposit the charges for making further 
copies of the said transcript within such time as he may prescribe, but not exceeding twenty-eight da^ s, 
and, with all convenient speed, arrange for the preparation thereof. 

(3) Unless otherwise ordered by the Court, at least twenty copies of the record shall be pre- 
pared. 

15. (1) As soon as the original record of the case is received in the Court, the Registrar shall 
give notice to the parties of the arrival of the original record. 

(2) The appellant shall within four weeks of the service upon him of the notice referred to m 
sub-rule (1), file a list ofthe documents which he proposes to include in the paper book, a copy whereof 
shall be sen'ed on the respondent The respondent may withm three weeks of the ser\'ice on him of 
the said list file a list of such additional documents as he considers necessary for the determination of 
the appeal 

16 After the expiry of the time fixed for the filing of the additional list by the respondent, the 
Registrar shall fix a day for the settlement of list of documents to be included in the appeal record and 
shall give notice thereof to the parties who have entered appearance. In settling the lists the Registrar, 
as well as the parties concerned , shall endeavour to exclude from the record all documents that are not 
relevant to the subject-matter of the appeal and generally to reduce the bulk of the record as far as 
as practicable. 

17. Where the respondent object to the inclusion of a document on the ground that it is not 
necessaiy' or is irrelevant and the appellant nevertheless insists upon its inclusion, the record as finally 
printed shall, with a view to subsequent adjustment of cost of an incidental to the printing ofthe said 
document, indicate m the index of papers or othersvise the fact that the respondent has objected to the 
inclusion of the document and that it has been included at the instance of the appellant 

18 Where the appellant objects to the inclusion ofa document on the ground that it is not neces- 
sary or is irrelevant and the respondent nevertheless insists upon its inclusion, the Registrar, if he is of 
opinion that the document is not relevant, may direct that the said document be printed separately 
at the expense of the respondent and required the respondent to deposit within such time as he may 
prescribe, the necessary charges therefor , and the question of the costs thereof shall be dealt w ith by 
the Court at the time of the determination of the appeal 

19 As soon as the index of the record is settled, the Registrar concerned shall cause an estimate 
ofthe costs ofthe preparation ofthe record to be ‘prepared and served on the appellant and to require 
him to deposit wthin thirty days of such service the said amount The appellant may deposit the said 
amount in lump-sum or in such instalments as the Registrar may prescribe 

20 Where the record has been printed for the purpose of the appeal before the High Court and 
sufficient number of copies ofthe said printed record are av'ailable, no fresh printing ofthe record shall 
be nccessarv' except of such additional papers as may be required 

21. Where an appeal paper book is likely to consist of two hundred or less number of pages, the 
Registrar may, instead of having it printed, have the record c^xlostylcd under his supervision. 

22. If at any time during the prep.aration of the record the amount deposited is found insulll- 
cient, the Registrar shall call upon the appellant to deposit such further sum as may be necessary with- 
in such further time as may be deemed fit but not exceeding twenty-eight da>'S in the aggregate 

23. Where the appellant fails to make the required deposit, the preparation of the record 
shall be suspended and the Registrar concerned shall not proceed with the preparation thereof 
without an order m this behalf of the Court and where the record is under preparation in the 
Court appealed from, ofthe Court appealed from 

24. IVhf-n the record has been made ready the Registrar shall ccrtifv the same and give notice 
to the parties ofthe certification of the record and append to the record a certificatcshow ing the amount 
of expenses incurred b> the party concerned for the preparation of the record 

25 Each party who has entered appearance shall be entitled to three copies of the record for Iiis 
own use. 

26 Subject to an> special direction from the Court to the contrary, the costs of, and incidental 
to, the printing of the record shall form part of the costs of the appeal, but the costs of, and 

to, the printing of any document objected by one party in accordance with rule 10 or rule 19, sliaii, it 
such document is found, on taxation of costs, to be unnecessaiy or irrelevant, be disallowed to, or 
borne by the party insisting op including the same m the record. 
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27. Where the record is directed to be prepared under the supervision of the Registrar of the 
Court appealed from, the provisions contained mrulcsl5to25 shal 1 apply mutatis mutandu to the opera- 
tion thereof. 

Special Case. 

28. Where the dictsion of the appe.al is likely to turn exclusively on a question of latv, and party,, 
with the sanction of the Registrar of the Court, may submit such question of laiv m the form of a special 
case, and the Registrar may call the parties before him, .and having heard them and e.xamined the 
record, may report to the Court as to the nature of the proceedings and the record that may be neces- 
sary for the discussion of the same. Upon perusing the said report, the Court may give such directions 
as to the preparation of the record and hearing of the appeal, including directions regarding the time 
within which or otherwise, the parties shall lodge their respective statement of case : 

Provided that nothing herein contained shall in any ivay prevent this Court from ordering the 
full discussion of the whole case if the Court shall so think fit. 

Withdrawal of Appeal. 

29. IVherc at any stage prior to the hearing of the appeal an appellant desires to withdraiv his 
appeal, he shall present a petition to that effect to the Court. At the hearing of any such petition a 
respondent who li.as entered appearance may apply to the Court for his costs. 

pfon-prosecution of Appeals — Change of Parlies. 

30 If an appellant fails to take any steps in the appeal within the time fixed for the same under 
these 1 ules, or if no time is specified, it appears to the Registrar of the Court that he is not prosecuting 
the appeal with due diligence, the Registrar shall call upon him to explain his default and, if no expla- 
nation IS offered, or if the explanation offered appears to the Registrar to be insufficient, the Registrar 
may issue a summons calling upon him to show cause before the Court why the appeal should not be 
dismissed for non-prosecution. 

31 . Tlie Registrar sliall send a copy of the summons mentioned in the last specified rule to every 
respondent who has entered appear.ance . The Court may, after hearing the parties, dismiss the appeal' 
for non-piosecution or give suen other directions thereon as the justice of the case may require. 

32 Where at any time between the filing of the petition of appeal and the hearing of the appea. 
the record becomes defective by reason of the death or change of status of a party to the appeal, or for 
any other reason, an application shall be made to the Court, stating who is the proper person to be 
substituted or entered on the record m place of, or m .addition to the party on record. 

33 Upon the filing of sucii an application the Registrar of the Court shall, after notice to the 
parties concerned, determine who in his opinion is the proper person to be substituted or entered on 
the record in place of, or in addition to the party on record, and the name of such person shall there- 
upon be substituted or entered on the record : 

Provided tliat no sucli order of substitution or revivor shall be made by the Registrar — 

(1) where a question arises as to w lether any person is or is not the lcg.al representative of the 
deceased party, or 

(ii) where a question of setting aside the statement of the cause is involved ; m such a case he- 
shall place the matter before the Court for orders • 

Provided further that where during the course of the proceedings it appears to the Registrar 
that It would be convenient for the enquiry that investigation in regard to the person who is to be 
substituted on record, be made by tJic Court appealed from or a Court subordinate thereto, tJie Regis- 
trar may place the matter before the Judge in Chambers and the Judge in Chambers may thereupon, 
make an order directing the Court appealed from to investigate into the matter either itself or cause 
an enquiry to be made by a Court subordinate to it, after notice to the parties, and submit its report 
thereon to this Court withm such time as may be fixed by the Order. On receipt of the report from 
the Caurt below the matter shall be posted before the Judge m Chambers again for appropriate orders. 

34. Save as aforesaid the provisions of Order XXII of the Code relating to iJbatement shall' 
apply vvAatis mutandis to appeals and proceedings before the Court 

33. (1) Within sixty days of the service on him of the notice of the authentication of the record , 

the appsllantshall lodge in the Court the statement of his case and serve a copy thereof on the respon- 
dent. Tne lespondent shall lodge his case within thirty days thereafter. 

(2) No party to an appeal shall be entitled to be he.ard by the Court unless he h.os previously 
lodged his c.ase in the appeal : 

Provided that where a respondent, who has entered appearance, does not desire to lodge a case 
in the appeal, he may give the Registrar of the Court notice m writing of his intention not to lodge 
any case while reserving his right to address the Court on the question of costs only. 

36. (1) The statement of a case shall consist of two parts as follow’s • — 

P.art I shall consist of a concise statement of the facts of the case in proper sequence A list of the 
dates of the relevant events leading up and concerning the litigation in chronological order and pedi- 
gree tables, ivherever necessary, shall be given at the end of the part. 

Part II shall set out the contentions of facts and law sought to be urged in support of the claim oT 
the party lodgmg the case and the authorities in support thereof. Rfiiere authorities .are cited, refer- 
ence shall be given to the Official Reports, if available \VIiere text books are cited, the reference 
shall, if possible, be to the latest av.ailablc editions Wliere a statute, regulation, rule, ordinance or 
bye-law^ cited or relied on, so much thereof as may be necessary to the decision of the case shall be 
set out. At the end of the part shall ordinarily be set out a table of cases cited 
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(2) The case shall consist of paragraphs numbered consecutively References shall be given 
tby page and line to the relevant portions of the record in the margin and care shall be taken to avoid, 
as far as possible, the re-producing in the case of long extracts from the record The case shall not 
travel beyond the limits of the certificate or the special leave, as the case may be, and of such additional 
_ grounds, if any, as the Court may allow to be urged on application made for the purpose The Taxing 
Officer in taxing the costs of the appeal shall, either of his own motion, or at the instance of the oppo- 
site party, enquire into any imnecessary prolixity in the case, and shall disallow the costs occasioned 
thereby. 

37. Two or more respondents may, at their own risk as to costs, lodge separate cases in the same 
- appeal 

38. A respondent who has not entered appearance shall not be entitled to receive any notice 
.relating to the appeal from the Registrar of the Court, nor alloM ed to lodge a statement of case in the 

appeal 

39. The appeal shall he set down for hearing one month after the expiry of the time pi escribed 
.for lodging the statement of cases by the respondent Where a respondent lads to lodge the statement 

of case withinThe time presenbed, the appeal shall, subject to the provision in the proviso to rule 1, 
be set doivn ex parte against the respondent in default. 

40 As soon as an appeal is set down for hearing, the appellant shall attend at the Registry and 
• obtain eigh t copies of the record and cases to be bound in cloth or in one-fourth leather with paper sides, 
andsixleavesofblankpapershallbeinsertedbeforetheappellant’scasc. The front covxr shall beai 
. a prmted label stating the title and Supreme Court Number of the Appeal, the contents of the Volume 
. and the name and address of the advocates on record. The several documents, indicated by inducts, 
shall be arranged in the following order — 

(1) Appellant’s Case ; 

(2) Respondent’s Case ; 

(3) Record (ifin more than one Part, showing the separate Parts by inducts, all Parts being 
-paged at the top of the page ) ; 

(4) Supplemental Record (if any) apd the short title and Supreme Court Number of Appeal 
shall also be shown on the back. 

41. The appellant shall lodge the bound copies not less than ten clear days before the date fixed 
.for the hearing of the Appeal. 

ORDER XVI. 

APPEAI.S BY Special Leave. 

1 . Where leave to appeal to the Court wasrefused in a case by the High Court, a petition foi special 
[leave to appeal to the Court shall, subject to the provisions of sections 4, 5, 12 and 14 of the Limitation 
.Act, 1963 (XXXVI of 1963) be lodged in the Court withm sixty days from the date of the order of 

refusal and in any other case within ninety daysfrom the date of the judgment or order sought to be 
appealed from : 

Provided that where an application for leave to appeal to the High Court from the judgment of 
a single judge of that Court has been made and refused, in computing the period of limitation in that 
case under this rule, the period from the making of that application and the rejection thereof shall also 
■ be excluded 

Explanation — Tor purposes of this rule the expression ‘order of refusal’ means the order refusing to 
grant the certificate referred under article 1 32 or article 1 33 of the Constitution on merits and shall not 
include an order rejecting the application on the ground of limitation or on the ground that such an 
application IS not maintainable. 

2. Where the period of limitation is claimed from the date of the refusal of a certificate under arti- 
cle 132 or article433 of the Constitution, it shall not be necessary to file the order refusing the certificate, 

' but the petition for special leave shall be accompanied by an affidavit stating the date of the judgment 
sought to be appealed from the date on which the application for a certificate of fitness to appeal to the 
Court was made to the High Court, the date of the order refusing the certificate, and the ground or 
grounds on which the certificate was refused and in particular whether the application for the crtificate 
was dismissed as being out of time 

3. Where an appeal lies to the Court on a certificate issued by the High Court, no application to 
the Court for special leave to appeal shall be entertained tinless the High Court concerned has first 

"been moved and it has refused to grant the certificate. 

4 The petition shall state succinctly and clearly all such facts as may be ncccssarj’ to enable the 
Court to determine whether special leave to appeal ought to be granted and shall be signed by the 
advocate on record for the petitioner unless the petitioner .appears in person The petition shall also 

-state whether the petitioner has moved the High Court concerned for leave to appeal against its 
dcasion, and if so, with what result. 

5 The petition shall be accompanied by — 

(i) a certified copy of the jugment and order appealed from , and 

(ii) an affidavit in support of the statement of facts contained in the petition. 

6. No armcxurcs to thepetition shall be accepted unless such anncxurcs arc ccrtificcd copies of 
. documents which have formed part of the record of the case in the Court sought to be appealed from 
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(X of 1949), sections 45-D and 45-0 — Limitation 
Act'(IX’of 1908), Art 85 ' .. 174 

BANKING COMPANIES ACT (X OF 1949), 
S. 43-0 enacted m 1953 — ^Banking Company in 
vvinding-up-T-Instalment decree obtained by the 
company before winding-up — ^Default in pay- 
ment of instalment, conferring an option to exe- 
cute decree in full — Amended Act providing for 
saying of time for application or suit by company 
inlwmdmg-up — ^Exclusion of time from the date 
of 'petition for winding-up — Object of Act, pro- 
tection to depositors of banking companies — 
May be interpreted to have retrospective opera- 
tion—Saving of limitation— Applicability to 
instalments becoming due before the petition for 
winding-up and also becoming due thereafter 


BENGAL' FINANCE (SALES) TAX ACT (VI 
OF 1941), S. 5 (2) (o) (n) read with the proviso 
— Exemption under S 5 (2) (a) (ii) — Cannot be 
claimed unless proviso thereto is strictly complied 
vvith • • ^30 

BOMBAY REGULATION (VIII OF 1827), 
R. 9 — ^Appointment of an Admimsti-ator to 
manage estate— Right of succession disputed 
between several claimants, none of whom was in 
possession — ^Possession — ^Relevant date — ^Date of 
commencement of proceedings under the Regu- 
lation — ^None in possession on the relevant date 
Order appointing Administrator, justified— 
Subsequent possession, not relevant .. 1x1 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (LVII OF 
1947), S. 13 (I)(g) and (Aft)— Respective applica- 
bility— Question whether ejectment should be 
decreed ori ground spcified in S. 13 (1) (g)— Court 
under S. 28 has jurisdiction to decide— No revi- 
sion lies on order on appal • • 


BOM. RENTS, HOTEL,’ ETC., CONTROL’ 
ACT, (190-(ConW.). ‘ , 

S. 49 and R. 8 foamed under, Civil P.C. 

(V of 1908), O. 37 and S. 151 — R, 8 applying 
the summary procedure of the Code tb a suit un- 
der thcRent Control Act— Not ultra tiw— Consent 
conditional order for leave to, defend made in a 
summary suit for ejectment and arrears-r-Non- 
compliancc entailing passing of a decree against 
tenant — Application by tenant to set aside decree 
— Invoking inherent powers — ^Not permissible—^ 
Decree of Court to be in accordance with the 
provisions of theRcnt Controlla'w , ... 810 

BOMBAY TEN.4NCY AND- AGRICUL- 
TURAL LiWDS ACT (LXVII .OF 1948), Ss. 
65, 83 — ^Agricultural lands lying falloa’— rNotice 
, by the State to owners to cultivate — On default 
i declaring assumption of management of land 
after making such enquiry as the State thought 
fit-i— Delegation to Deputy Collector — Power of 
declaration and duty of enqufrj' — Delegation 
authorised — Mechanical work of cblicctin'g mate- 
rial — ^Entrustment to subordinate officer by the 
Deputy Collector — Delegations nan potest delegate — 
Principle not applicable. > r... > ]45 

CALCUTTA MUNICIPAL XCT (III OF 1923)’ 
as extended to Howrah 'Municipality , S. 386 — 
Power to require licence under — If taken away 
by West Bengal Fire Services Act (X’Vlil of 
1950), S. 38 ' .. '236 

CALCUTTA THIKA TENANCY AGT -(W.B: 
ACT (U OF 1949), Ss. 5 and 30 (c)— Scope ’bf 
S. 30 (c). — Land in respect of which <bettermen t 
fee has been levied under S.,78-A of the Calcutta 
Improvement Act (V of 191 1) — If falls within the 
purviciv of S. 30 {a )- — Provisions .of Calcutta 
Thika Tenancy Act if inapplicable — Suit for 
ejectment of Thika tenants in possession ,of such 
lands — Proper forum , . :.839 

CENTRAL SALES TAX ACT (LXXIV OF 
1956), Ss. 8 (3) (i)— Central Sales Tax (Regh'- 
tration and Turnover) Rules, (1957), Rii'13— 
Mining Corporation engaged in mining ore. and 
manufactunng finished products out of them for 
sale — Certificate of registration of as dealer— 
Goods which ' can be specified under section 8 (3) 
(b) read with rule 13 C. P. ACTS. ■ See 'alst 
MADHYA PRADESH ACTS , ... €68 

CENTRAL PROVINCES AND BERAR' IN- 
DUSTRIAL DISPUTES SETTLEMENT ACT 
(XXIII OF 1947), S. 31 and Sch. II, Item I-r- 
Scope — -Reduction — Abolition of all ' -posts-;- 
If reduction — If Government bound to^ observe 
procedure ^derS( 31 of the Act , 604 

CENTRAL PROVINCES AND BERAR MUNI- 
CIPALITIES ACT (11 OF 1922), S. 38-rGity 
'of Jabalpur Corporation Act (M. P. Act III of 
1950), S. 81 — Land transferred to 'Municipality 
bv C.P. State Government— Power of successor 
State Government of M.P. to resume. . 197 
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CITIZENSHIP ACT (LVII OF 1955), S. 9 and 
Citizenship Rules, R. 30 — ^Determination of ques- 
tion whether a citizen has lost his citizenship by 
reason of obtaining passport from foreign country 
— ^Nature of inquiry and necessity to give oppor- 
tunity to citizen concerned to prove his case that 
he did not obtain the passport voluntarily . , . 

^706 

CIVIL PROCEDURE CODE (V OF 1908), 
Ss. 2 (12), 34- (as it stood prior to its amendment - 
by Act LXVI of 1956 and O. 20, R. 12)— Coin- 
putation qf mesne profits — ^Mode.of — Interest, is 
integral part and should be‘ allowed — Rate of 
interest for calculation of mesne profits and the 
rate to be charged from date^bf decree— Discre- 
tion 'of trial Court in fixing — Interference by 
appellate Court ' . . 9 

S 11, Order 2, R. 2 — Scope — S. 11 not 

exhaustive — Applicability of principle of res judi- 
cata "to" suits when previous decision is given in 
proceedings bther’than suits — ^Decision in writ 
petition ' on merits, after contest — Subsequent 
regular suit between same parties in respect of 
same matter — If barred by .. 58 

— S. 87-B‘ — ; Constitutional ‘validity— If 

offends Arts. 14 arid 19,(1) (/),of the Consti- 
tutioj^'of India (1950) , ' ’ " . . , •',■576 

— ^ — ;S. 80— Variance between notice under and 
plaint filed — ^Effect-^uit withdrawn with liberty 
to file another suit and subsequent suit filed — 
Fresh notice under S. 80 — If essential.. , 190 
— — — S.'lOO — ^Hyderabad Civil Procedure Code 
(XXXI of 1323-F.), S. 602— Right of appeal to 
a particular forum — ^Nature of — Effect of altera- 
tion in law — Suit under Hyderabad Code- 
Subsequent supersession of Hyderabad Code by 
Civil P.C. (V of ,1908)77Second appeal m ,suit 
if governed by former dr latter Code.. 632 

S. 144 — ^Application , I for restitution — ^If 

one for execution — If governed by Article 181 
ofLimitation Act ’ ' 29 

- ‘ — 0.1 2, R 2— Plea of bar of Suit under — 
How to be established • i' ' '588 

J-O. 21, R. 50 and O. 30— ^Decree against 

firm-^-Can be executed against all the partners 
— Firm with a Ruler of forrher Indian State as 
one of its partners — Suit against such firm under 
Oi 30 — Consent of Central Government to sue 
Ruler as required by S 86 read with'S. 87-B of 
Civil PiC. not obtained — Decree passed' in such 
Suit against firm- — If can be executed under 0 21, 
R. 50 — ^Against whom can be executed — ^Appli- 
cahon imdcr O. 21, R. 50 (2) — ^Defences that can 
be raised • i . 853 

0'2I, Rr. 66 and 90 — .Auction sale of 

immovable property m execution of, a decree — 
Proclamation of sale not mentioning existence of 
a charge on the property sold-pCliargc-holder if 
suffers substantial 'injury by reason of such irrc- 
gUlarity-^If and when can successfully impeach 
saleUndcr O.21,R.90 < . .. 656 

:0. 34, R 2 and 4-— Transfer of Property 

Act' (II of 1882), S. 76 (A) — Mortgage with pos- 
session — Court granting preliminary decree for 
amount due on mortgage — No direction to render 
accounts — Amounts realised by' mortgagee from 
'mortgaged property up to date of decree not given 
cVcdit to in ascertaining ‘amount duc-^Mortgagec 
if relieved of his liahhty to account for same 
amounts realised subsequent to the preliminary 


C P. CODE (1908)— (Contd.). 

decree — If can be taken into account in fixing 
mortgagor a ultimate liability , . 783 

O 45, R. 13 — ^Appeal to Supreme Court — 

Directions in connection with execution of decree 
can be given only on existence of speical cause — 
No, power; to ‘give after execution of the decree 

.. 133 

COINAGE ACT (III OF 1906) (as amended 
by Act XXXI of 1955), S. 14 (3) — Construction 
—Scope, object and effect of provision — Tax on 
Vanaspati .under U.P. Sales Tax Act 'll P. 
Act (XXV of 1948) — Relevant notification fixing 
one anna per rupee — If to be calculated at one 
anna or 6 naye paise , . . 612 

COMPANIES ACT (VII OF 1913), Ss. 55 (1) 
(c), 61 (4) — Scope . . 225 

COMPANIES ACT (I OF 1956), S. 446 (2)— 
Insurance Company — Composite insurer — 
Transfer of funds from the General Department 
to the Life Department — Life Fund augmented — 
Life business taken over by the Life Insurance 
Corporation — Company ordered to be wound up 
subsequent to the taking over Transfer of funds 
from life Department to the General Fund — 
Made just pnor to the taking over and without 
on acturial valuation — Application ,to the Tri- 
bunal for relief against the directors of the com- 
pany-pjunsdiction of the Tribunal, exclusive — 
Excludes that of (Company Court winding upp- 
Company, no longer an insurer , after passing 
of the winding up order — Life Insurance Corpora- 
tion of India Act (XXXI of 1956), Sections 2 (6), 
15, 41, 44 (a)— Insurance Act (IV of 1938), Ss 7, 

8,13 .. ,371 

COMPANY — Director — Fiduciary position Pro- 
hibition of voting by interested director — In- 
terested director voting at the meeting — ^Absence 
of disinterested , quorum — Transaction voidable 
at the instance of the company — ^Validity of the 
allotment of shares — ^Not open , to attack at the 
instance of the interested director with krow- 
ledge of facts — ^Estoppel . , 379 

CONDUCT, OF ELECTION RULES (1961), 
Rr 35 and 36 — ^Errors in electoral roll with re- 
gard to names of voters — ^Powers of Presiding 
Officer at polling stations to disregard — Extent 
of — Not circumscribed by rule 35 (4) — Can 
disregard even errors other than clerical or 
printing crrors-^Clencal error — What is — Errors 
m surname and father’s name and clerical 
errors ' . . 684 

CONTRACT ACT (IX OF 1872), S 23— Con- 
tract — Consideration opposed to public policy — 
Stifling criminal prosecution — ^Dismissal of com- 
plaint of non-compoundablc offence — Considera- 
tion for an arbitration agreement — ^Agreement 
invalid . . 539 

S. 50, Illustration (a) — Contract — Manner 

of performance — Payment of moneys — Passing 
of cash — ^Transfer of entries in accounts — Proof 
of payment ■ ' . . 379 

S 56 — Contract for sale of land — Requi- 
sition of the land under Defence of India Rules — 
If operates as discharge . . 702 

CONSTITUTION OF INDIA (1950), Arts. 32 
and 226 — ^Decision in wit proceedings — If opera- 
tes as res judicata in subsequent regular suit regard- 
ing same subject-matter .. 58 
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CONSTITUTION OF INDIA (1950)— (Con/rf.). 

— ; Art. 133 — Appeal to Supreme Goiurt — 

Mixed question of law and fact cannot be raised 

for the first time .. 678 

Art. 133 (1) — New plea .. 9 

^Arts. 133, 226 — ^Taxation proceedings — 

Appeal to Supreme Court from High Court — 
Infringement of civil rights by T.axmg Act — 
Proceeding for relief initiated by -way of suit or 
prerogative writs— Falls twthm the scope of 
“ Civil Proceedings ” — Orders of High Court — 
Appealable to Supreme Court as any other civil 
proceedings . . 359 

Art. 136 — Appeal by Special Leave — 

Interference with findings of fact of High Court — 
Practice . . 632 

^Art. 136 — Findings of fact of Industri.al 

Tribunal — If can be ch.allcngcd in appeal under 
Art. 136 ■ ..858 

Art. 136 — Supreme Court Rules, O. 21, 

R. I (1) — Application foi Special Leave to api- 
pcal — Limitation — Commencement claimed from 
date of refusal of certificate by High Court under 
Art. 134 (1) (c) of the Constitution — When sus- 
tainable . . 389 

^Art. 166 (3)^ — Conduct of business of a 

Government of a State — Authority to pass orders 
of detention on satisfaction of ncccssit-j — ^Alloca- 
tion of business — Not made, with reference to 
particulars Iaw*s — ^Related to three Lists of Sch. ' 
vll of Constitution — May be made in advance 
oflegislation . 523 

^Art. 226'r-Lcvy and collection of imcopsti- 

tutional tax — ^Relief by svay of writ — High Court 
—Overriding powers — ^Not affected by any 
Limitation contained in any other Act — ^Le\*y on 
trade, profession or calling by municipality — 
Constitutional ban on such levy in excess of pres- 
cribed limits — Ban not merely on tlic Iciq- but 
also on collection — Constitution — Supreme laiv 
of the land — Provisions to be read into every 
other law . . 741 

^Art. 226 — ^Writ of habeas corpus — ^Release 

of detenu pending appeal against order of deten- 
tion — Necessity to decide appeal — Revocation of 
order of detention under appeal and fresh order 
ofdctention and re-arrest — ^Appeal to be decided 
— Order of detention observed on detenu in jail — 
Detenu,, under-trial prisoner in jail for indeter- 
minate period — ^Detenu, convicted person, period 
of sentence still to run for some more time — 
Absence of necessary ingredient, necessity to 
detain — Illegal — Fresh order of detention 
revoking earlier order — Sendee of order of 
detention in jail — Not illegal . . 523 

^Art. 226 — ^Writ — Conferment of wide 

powers on High Courts — Not bound bv technical 
rules applicable to prerogative writs in England — 
Administrative orders — Incapable of correction 
by cerhoran . . 296 

^Art. 226 — Findings of Disciplinary Tri- 
bunal m departmental enquiry against public 
servant — ^Propriety and correctness of — If can 
be examined in writ petition .. 662 

^Arts 311 and 14 — ^Age of retirement at 55 

increased to 58, but subsequently reduced to 55 — 
Order of retirement of a Government servant 
(Wlio had crossed 55 and svitlun 57) from a 
prospective date fixed by and subsequent to the 


CONSTITUTION OF INDIA (1950)-(Confd.). 

notification — ^Termination not** removal” within 
the scope of Article 31 1 — No discrimination under 
Art. 14 — No retrospective operation also — ^Art. 
311 — ^Termination resulting from change of age 
of rctirment or superannuation— Not “ removal” 
attracting the applicability of Art. 311 . . 718 

^Art. 341, Constitution (Scheduled Caste) 

Order, 1950 — Castes specified as Scheduled Castes 
by Presidential Ordci — Finality subject only to 
alteration by Parliament by law — ^Election to 
Scheduled Caste Constituency — Candidate of 
Voddar caste — Not specified in the order — 

* Bhovi’ caste spcrificd — Caste unknowTi in the 
State — Evidence ' allow .able to sliow *Bho\a’ 
related only to ‘Voddar’ and * Bhovi’ .. 153 

Arts 372, 195.and278 — ^Respective scope — 

Absolute Monarchs or Rulers of former States — 
Orders of — If ‘ laiv ’ within Art. 372 — Relevant 
considerations — Older dated 18th Januaiy, 1947 
of former Ruler of Gwalior not ‘larv’ — ^Agreement 
dated 7 1 h April 1 947, by former Ruler of Gwalior 
exempting certain company in Gw alior now form- 
ing part of Part B State of Madhja Bharat from 
taxation — Exemption if can be claimed after 
coming into force of Constitution of India and 
extension of Income-tax Act and Finance Act 
(XXV of 1950) to P.art B State of Madhya 
Bharat . . 41 

CONSTITUTION (SCHEDULED CASTES) 
ORDER (1950). Clause (3)— Member of Sche- 
dulcd Caste — \Vho is — Must be one — professing 
Hindu or SiUi religion — ‘‘Professes a religion” 
“and” “Hindu”— ^^caning of— “Hindu” does 
not include a Buddhist — Election to Legislative 
Assembly from Scheduled Castes constituency — 
Hindvi converts to Buddhism not eligible — Proof 
of conversion of Hindu to Buddhism — ^Relevant 
facts — ^Absence of name in icgistcr of converts to 
Buddhism — Effect — Efficacy of conversion when 
conversion is not conducted bv a Bhikku . . 725 

CRIMINAL LAW AMENDMENT ORDI- 
NANCE (XXXVIII OF 1944), S 13— Scope- 
Forfeiture of properties attached as purchased 
with mone>-s procured by committing ofi'cnces 
under Ss. 120-15 and 409 of Penal Code (XLV of 
1860) — If forfeiture a penalty within meaning of 
Art. 20 (1) of the Constitution of India, 1950 

.. 239 

CRIMINAL PROCEDURE CODE (V OF 
1898), Ss. 10 and II — Scope .. 96 

S. 94 (I) — Scope — Does not apply to an 

accused person - 18 

S 179 — ^Temporary permit for truck with 

forged dates extending for a subsequent period bv 
the holder — Trial for offence — Jui isdiction 474 

S 197 — Sanction tmder — If essential for 

prosecution for offences by public servant under 
Ss 409 and 477-A/109 of the Penal Code (XLV 
of 1860) .. 476 

S 243 — ^Requirements — ^Plca of guilty not 

record in the words used by accused — Interpre- 
tation of the plea by the Bench Clerk watliout the 
statement being recorded — If sufficient to sustain 
conviction — S. 362 (2) — If applicable. 476 

S. 403 — ^Applicability — Eight persons 

armed w'lth Ballams, a Pharsa and Lathis and 
assaulting T who died a few hours afterwards — 
Attacking parly proceeding to T’s house to ran- 
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CR. P. CODE {mS)—{Conld). 

sack his house being joined by four others — Their 
meeting on the ivay P and assaulting him — Ac- 
quittal of offence in respect of assault on P — If 
bar to conviction for offence in relation to 7". 

.. 564 

S 403 (1) — Scope — Court erroneously 

holding that it has no jurisdiction to try accused 
and acquitting him after the fiaming of a charge 
— Such acquittal if operates as bar to subse- 
quent trial for the same offence . . 886 

S 423 (1) — Appeals against acquittal — 

Powers of High Court . 256 

S 429 — Judges of Court of appeal equally 

divided — Reference to a third Judge — Proce- 
dure . . 202 

S 439 — Application for revision — If can 

be entertained bv the High Court after the 
death of the person against whom the order 
was made . . 213 

CRIMINAL TRIAL — Circumstantial evidence 
— Scope of . . 256 

CUSTOM (PUNJAB)--Deras in Punjab- 

Office of Mahant — Succession to — Gurbhai of 
last Mahant right — If can succeed svithout 
appointment by Bhekh or fraternity . . 673 

DEFENCE OF INDIA ACT (LI OF 1962), 
Ss 3 (2), 15, and 40 (2) — ^Defence of India Rules 
(1962), Rule 30 (1) \b) — Power of detentipn 
under — By whom can be exercised — It can fae- 
cxcrciscd by Additional District Magistrate exer- 
cising all the powers of a District Magistrate 

. . 96 

S. 44 and rule 30 (1) (i) — Necessity for 

detention — Satisfaction of authority — ^Expressed 
in substance in order — Sufficient compliance — 
No delegation to act necessary for State Govern- 
ment — Orders under S 44 — As little interference 
with ordinary avocations of life — ^Mode of res- 
training — Order stating necessity for detention — 
Sufficient compliance — ^All circumstances men- 
tioned in rule 30 — Consideration by authority — 
Need not be set out m order . . 523 

DEFENCE OF INDIA RULES (1962), R. 30-A 
(8) — Review of detention oider — ^To be wnthin 
SIX months from the date of the detention 
order and not the date of confirmation of the de- 
tention order — Distinction between order of 
review and order of confirmation — Failure to 
review within six montlis — Gonstinuapcc of 
detention rendered illegal ■ 122 

DELHI MUNICIPAL CORPORATION ACT 
(LXVI OF 1937), Ss. 418 (1), 491— Delegation 
of powers by Commissioner — Mode of.. 115 
DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT (XLIV OF 
(1954), S. 29 — ^Displaced Persons (Compensa- 
tion and Rehabilitation) Rules (1955), rule 90 — 
Property belonging to compensation pool — 
Auction s.ale of — Title of auction-purchaser — 
3Vlicn commences . . 873 

EAST PUNJAB URB‘\N RENT RESTRIC- 
TION ACT (HI OF 1949), S. 13 (2) (0— Appli- 
cation for ejectment for non-payment of rent — 
Tenant not tendering the arrears at first hearing 
of application — Rent Controller has to order 
eviction — ^Relief against forfeiture not -possiblc 

.. 873 


ELECTRICITY ACT (IX OF 1910), S. 21 (2) 
— ^Agreement between licensee and consumer 
for supply of energy — ^Agreement for payment at 
“ Current Official Scale of Rates ” — Licensee a 
Municipality enhancing the rates by a resolution 
— Validity — If enhancement of are alteration or 
amendment of conditions for supply of energy 
to consumer — ^Sanction of Government if essen- 
tial for validity of alteration of rates. . 441 

ELECTRICITY (SUPPLY) ACT (LIV OF 
1948) and Sixth Schedule to the Act . . 343 

ESSENTIAL SERVICES MAINTENANCE 
ORDINANCE (I OF 1960), Ss. 3, 4 and 5— 
Prohibition of strikes and making persons com- 
mencing or instigating or acting m furtherance 
of illegal strikes liable to imprisonment — If vio- 
lative of any fundamental rights enshrined m 
the Constitution of India (1950), Art. 19 (1) (a) 
and {b) . . 581 

ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT (XXIV OF 194fi) and Iron and 
Steel (Scrap Control) Order (1943) — ^Exension 
to Part ‘B’ State of Madhya Bharat — Effect — 
Contravention of Iron and Steel (Scrap Control) 
Order, 1943 by unincorporated Association of 
Tlealers — President of the Association if liable 

.. 649 

EVIDENCE ACT (I OF 1872), Ss 30, 114 and 
133 — Scope and effect — ^Approver retracting the 
confession at the committal stage — ^Approver’s 
evidence not corroborated on material particulars 
and even contradictory to the evidence of some 
prosecution witnesses — ^Valued of— Whether in 
such circumstances as conviction could be sus- 
tained only on the uncorroborated testimony of 
the approver . . 500 

S. 32 (1) — ^Dying declaration — ^Truthful 

and reliable — Sufficiency for conviction on the 
basis of — Corroboration, if and when necessary 

.. 157 

S 115 — ^Doctnne of estoppel — 4Vlien can 

be invoked . . 783 

S. 123 — Evidence as to affairs of State — 

Documents — ^Privilege — Claim by Head of the 

Department — ^Necessity . . 520 

FACTORIES ACT (LXIII OF 1948), S ' 61 (I ) 
and (10) — Scope — Some woikmcn found work^ 
ing on machine in factor)’ before the time men- 
tioned m notice of period of work for that group 
— Offence — Liability of Manager — Occupier — 
S. 117 — Scope of protection under .. 385 

FOREIGN EXCHANGE REGULATION ACT 
(VII OF 1947), Ss 19 (3) and 19- A— Magistrate 
issuing search -warrant under S 19 (3) — Powers 
of — ^If has control over disposal of articles seized 

1 

GOVERNMENT OF INDIA ACT (1935), 

S 175 (3) — ^Agreement not executed as required 
by S. 175 (3) — If not enforceable — ^Bombay 
I Irrigation Act (VII of 1879) — ^Application to 
Cluef Engineer for sanction to cultivate sugarcane 
permanently and for supply of avatcr — Order on 
ills agreement entirely outside scope of Act and 
agreement to be enforceable should be as required 
by S 175 (3) Government of India Act (1935) 

... 568 

HINDU LAW (asm 1924) — Co-widows succeed- 
ing to properties of husband — Nature of estate 
— Partition arrangement excluding right of 
surs’ivorship — If repugnant to S. 6 (a) of Transfer 
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GEKERAL INDEX. 


INCOME-TAX ACT, (1922)— (Coni// ). 

S 16 (1) (b ) — Film — Partnership consist- 
ing of two partners only — Death of one effect dis- 
solution — Contract to contrary in deed unavail- 
able — ^Partnership arises out of contract and not 
of status — Partnership Act (IX of 1932), Ss. 5, 31. 
42 • 289 

S. 16 (1) (c) First Proviso — ^Trust — Deed 

executed by assessee — Provision for discharge of 
debts of settlor-assessee and thereafter for the 
benefit of charitable objects — No provision for 
retransfer or reassumption, directly or indirectly 
over income or asset — Irrevocable tnist. . 310 

S 16 (2) (vi) — ^Depreciation allowance — 

Hindu Undivided Family — Suit for partition — 
Competitive bidding between shares — Acquisi- 
tion of an asset by assessee for a real valuation — 
Claim for depreciation allowance in respect of 
asset — Computation on the valuation at which 
asset was taken over . . 416 

S 18-A (6), Fifty Proviso added by Act 

(XXV of 1953) — Penal Interest — Advance tax — 
Estimated tax less than the statutory percentage 
— Officer obliged by statute as it stood then to 
charge penal interest — No levy made at the regu- 
lar assessment — Conferment of power on officer 
in prescribed circumstances to waive or reduce 
interest wth retrospective effect — Rectification 
proceedings — ^Prescribed circumstances existing 
in the case of the assessee — ^Penal interest added 
m rectification proceedings — Failure to take note 
of law deemed to be in force — Order illegal, liable 
to be quashed . . 359 

S 23-A (before amendment in 1955) — 

Company — Distribution order — Reasonableness 
of distribution — Factors ,to be considered — Dis- 
tinction between accountmg profits and assess- 
able profits — Computation of distributable profits 
— ^Amount of tax to be deducted — Distribution, 
whether reasonable — ^Burden of proof on Revenue 

425 

S 26-A — Registration of Firm — Partner- 
ship consisting of adults and mmors — Minors, if 
admitted to the benefits of partnership or made 
full partners — ^Validity of the partnership — 
Capital contribution of minors, severance, exten- 
sion of term of partnership and mode of keeping 
accounts — Benefits of partneiship — Guardian of 
minor partner, competent to contract foi the 
benefits — Partnership valid, registration allow- 
able — ^Partnership Act (IX of 1932), S 30. 314 

Ss. 29, 33-A (2) — ^Revision — ^Re-deter- 
mination of income by Officer — ^No notice of 
demand issued — Appeal to Appellate Assistant 
Commissioner incompetent — ^Revision lies to 
Commissioner — Notice of demand — Statutory 
duty to issue — Enforcement by mandamus 296 

S. 34 (I) (as amended by Act XL VIII of 

1948) — Rc-asscssment — Set aside by Tribunal — 
No Departmental reference or other proceeding 
— Subsequent reassessment of same income — 
Validity — -Extent of posver to ’•casscss . . 871 

S. 41 — Manager or Trustee — Durgha and 

its properties — Scheme settled by High Court — 
Administration and management vested in group 
of persons — Surplus after meeting expenses of 
Durgha, distributable to descendants of the saint 
— ^No beneficial interest in the group of persons 
— ^Surplus income — Receipt in the hands of 
group of persons — Assessable as managers, not 
as an Association of persons . , 407 


INCOME-TAX ACT, (1922)— (Contd.). 

S 49-E — Company ordered to be woim^ 

up — Subject to insolvency rules in winding up of 
insolvent company — ^Assessment to tax after the 
order for winding up — Claim of Department be- 
fore the Liquidator admitted as an ordmarj’ crcdi- 
toi — Payment of part of tax on declaration of 
dividend by Liquidator — Balance — Payment of 
advance tax for subsequent year — Final assess- 
ment for a lesser sum — ^Refund of excess payment 
— ^Department’s right to set-off against tax due 
for prior year — ^No jurisdietion in the Income-tax 
Officer — ^iVrit under the Constitution — Compa- 
nies Act (VII of 1913), Ss 228,229 .. 248 

S. 66 (1) (2), (4) and (5) — Case stated — 

High Court—junsdiction — Supplemental state- 
ment by Tribunal — Fresh material, not already 
on record — Whether can be required to be inclu- 
ded , .. 75 

INDUSTRIAL DISPUTES ACT (XIV OF 
1947), Ss. 2 (k) and 10 (1) — Dispute arising from 
alleged wrongful dismissal of an employee — 
When can be subject-matter of valid reference 
under section 10 (1) — ^Dismissal of 18 workmen 
on same day — Support of the cause of each other 
— If sufficient to justify reference under S, 10 (1) 

. . 81 

S 10 — Reference — Industrial Dispute — 

Domestic enquiry — Standing Order lendcnng 
go slow punishable as a major misconduct — ^Dis- 
missal of workmen — ^Representation for workmen 
before the Domestic cnquirj’ — ^.Allowed under the 
Standing Order to member of registered and 
recognised trade imion only — ^Natural justice — 
No violation of principles — Industrial Tribunal 
^ — -Jurisdiction ■ . 774 

^Ss 33 (2) (a) and (i) 333-A — Termination 

, of services under power reserved under Standmg 
, Orders — ^Test of bona f ides to be satisfied— Not to 
adopt victimization or unfair labour practice — 
Form of order of dismissal, not conclusive — Juris- 
diction of Tribunal to go behind — ^Dismissal 
! under StandingjOrders — ^Application by employee 
‘ for adjudication of the question by Tribunal — 
Defence of misconduct of go sloiv tactics — ^Dis- 
missal by. way of punishment — ^Approval of Tri- 
bunal necessary as an industrial dispute pending 
i — ^Approval of action by Tribunal — ^Relates only 
to dismissal on the ground of misconduct. . ‘ 779 

S. 33 (2) (b ) — Application under — If can 

be made by employer without prejudice to his 
case that such application is unnecessary. . 850 

S 33 (2) (i) Proviso — ^Application under 

— If survives the final disposal of the industrial 
dispute the pendency of which had rendered 
such application necessary . . 858 

^S. 33 (2) (b), Proviso — Scope — ^Approval 

of dismissal — Requirements — Executive instruc- 
tions (not made part of Standing Orders) making 
certain acts misconduct involving punishment of 
dismissal — Action imder — Validity . . 697 

‘ as amended by Act {XLHI of 1953), Ss. 

2 (eee), 25-B and 25-F — “ Continuous service for 
not less than one year ” within S 25-F — -What is 

.. 864 

. INDUSTRIAL DISPUTE— Dismissal of work- 
‘ men after domestic enquiry — Jurisdiction of the 
Tribunal — ^Notto function as a Court of appeal — 
'Interference, when justified — ^Established prac- 
tice of substituting for a hohday falling on Sun- 
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INDUSTRIAL DISPUTE~(Co,.it/ ). 

clajs the day next folIowing—Abscncc of \vork- 
mcn on such succeeding da> declared to be a noik 
mg day by the employ er-— Punishment of dismis- 
sal wholly unjustified— Intcrfcicncc by Tribunal 
justified ’ 

- Puj'a Bonus — Relevant factors — Payment 
for imbrokcn-scries of years— One of iclcvant 
factors gralta paymciit and acceptance as 
such by employees — PA^Tnent conditioinl on 
adjustment against profit bonus of picviousyc.ir — 
Acccpt.mce as such by workmen— Payment for 
unbroken period— Not established ' . . 770 

INSOLVENT DEGREE — ^Defaulter m parment 
of mstalnicnt — Pi ovision for execution of decree 
for the full amount— Benefit or option m favour 
of decree-holder— Exercise of option — Onus of 
proof . . 790 

1NSUR.-\NCE ACT (IV OF 1938), Ss. 10 (2), 
11, 13, Fouith Schedule, Foi m H and Form I — 
Life Insurance Corporation of India Act (XXXI 
of 1956), S. 2 (10), Para. 4, of Part B, Schedule 
I, Clause ((f) — ^Lifc Insiuance Company — 
Taking o\cr by Life Insurance Corpora- 
tion — Company ahvays working with a deficit 
under the Insurance Act^ — Compensation — ^“Lifc 
Insurance Fund” — No amount is to be deducted 
as liability — “Life insurance fund" — ^\Yords 
in Life Insurance Corporation i\ct — S ime mean- 
ing to be ascribed as in the Insumncc Act. 274 
INTERPRET.ATION OF ST.\TUTE— Law 
enacted by Parliament and law enacted by the 
State — ^Repugnancy — Principles for ascertaining 
— Repeal by implication — ^Not to be readily in- 
ferred . . 732 

Lucial meaning of word — ^\Vhcn can be 

departed from . , 115 

Ordinary meaning of words — When can 

be departed from — ■Bcncliccnt legislation — Provi- 
sion creating a bai to the applicability of such 
legislation to certain eases — Construction. 839 

■ Preamble — 5Vlicn guide . . 880 j 

'Words bearing a normal meaning — I 

Amendment to oscrcomo ccitain indicial deci- 
sions — ^Not an irrciciant factor to be taken into 
accoimt . . 112 

■ Taxing statutes — Proviso enacted with re- 

trospective operation m circumstances prescribed 
— Prescription made subsequently by rules — 
Retrospective operation of the rules . . 359 

L.AND ACQUISITION ACT (I OF 1894), S. 
5.4 — ^Provisions of if can be dneclcd not to apply' 
in exercise of powers under S 17 (4) to lands 
acQuirecI under S. 17 (l-.'l) inserted by U.P. 
Amendment Act (XXII of 1954) .. 411 

S. 30 — Land Acqmsiuon Officer — If can 

refer question of apportionment under S 30 to 
decision of the Court after making the asvard 
under S. 12 fixing the compensation and appor- 
tioning the same among the persons interested 
in the land . . 404 

landlord AND TENANT— Suit for eject- 

ment — Omission to implead sub-lessee — Effect — 
Decree without contest — If binding on sub-lessee 
— Sub-lessee Thika tenant entitled to protection 
under Calcutta Thika Tenancy’ Act (1949) — 
Effect • • 584 

LIMITATION ACT (IX OF 1908), Ait. 85— 

Applicability •• 174 

(1965) IISGJ— E 


1 LIMITATION ACr— (Cmfd.). 

[ 181 and 182 — ^Application unde S. 

'44, Civil P C. (V of 1908). IS one for executiron. 
of decree — Gotemed by Art. 182 and not by 
Art 181 — ^Amendment of decree by deleting one 
of the decree-holders due to his dcalli' — If an 
“.Amendment” within ilic meaning of Art. I8I 
or 182 (4) .. 29 

LIMITATION ACT (XXXVI OF 1963), Art- 
133 (b ) — Limitation for petition no Supreme 
Court for Special Leave to Appeal— -Computation 
— ^I'lmc taken lor obtaining copy of judgment 
complained of and decree, sentence or order 
appealed from — How far to be excluded — S. 12 
(2) of the Limitation Act — Scope . . 601 

LIMITATION — Exclusion of time — Time must 
begin to run and not run out . . 790 

MADIU\S AGRICULTURISTS’ RELIEF ACT 
(IV OF 1938) (as amended by Acts ’XV and 
XXIII of 1943), S. 9-A (10) (11) (A)— Appli- 
cability . . 469 

MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1922), Ss 3, 9 and 12— Scope- 
Lease m writing iti{ not registered of a vacant piece 
of land for one year with covenant not to raise 
any building — Lessee putting up building in 
breach of covenant — If entitled to order under 
S. 9 directing the lessor to sell the site to him 

880 

M.VDRAS CO-OPERATIVE SOCIETIES ACT 
(\T OF 1932). Ss. 49 and 50— Scope— S. 49 
when atUacted — Dispute arising out of illegal 
tiansactions — If a “dispute touching business of 
the society ” wiihin S. 51 — Commission earned 
hy society fiom illegal transactions and retained 
by the members of the management — If can be 
recovered by thcsociety .. 627 

MADR.-\.S CULTIVATING TENbVNTS PRO- 
TECTION ACT (X.XA'' OF 1955) as amended 
by Act (Xl\' of 1956), S 2 {a) and (r?) — “ Carry 
on pcixonal cultiv alien ” — ^Test — Contribution 
of physical labour by son-in-law holding pow cr- 
of-attomey from widow and daughter of deceas- 
ed cultivating tenant — Son-in-law if “ member of 
family ” — Right to deposit arrears of rent and' 
claim protection under the Act .. 971 

hLADRAS DISTRICT POLICE ACT (Central 
.Act XXIV of 1859), S 10— Madras Police Sub-_ 
ordmaic Service (Discipline and Appeal) Rules 
(1930), Rr. 2 (g), 4 and 5 ((,) Compulsory retire- 
ment of Inspector of Police for misconduct — 
Competency of Slate Government to order — 
Enquiry under Madras Civil Services (Discipli- 
naiy' Proceedings Tribunal) Rules instead of 
under Madras Police Subordinate Serv'ice 
(Disciplme and Appeal) Rules when both are 
applicable — \'alidity . . 662 

S. 53 — Protection against prosecution 

beyond three months — Limits under Madras 
Police Standing Order, 145 — If has the force of 
law — -Non-comphance wath the order in investi- 
gation — Effect , . 507 

M.ADRAS ESTATES LAND (REDUCTION 
OF RE-NT) ACT (XXX OF 1947), S. 3-B intro- 
duced fav Madras Estates Land (Reduction of 
Rent) (Andhra Pradwh Amendment) Act {IX of 
I960i — Scope and effect — Section is prospective 
— Notification issued before the Amending Act 
came mto force — Cannot be deemed to be one 
issued under section 3-B — .Amending Act (IX of 
1960), S. 5 — .AppUcability .. 635 
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MADRAS GENERAL SALES TAX ACT 
(IX OF 1939), Ss 12 (2), 19 and Madras General 
Sales Tax Rules, 1939, rule 14 (a)-^HO motu re- 
vision by Deputy Commissioner — Includes the 
power to reassess after fresh enquiry — Statutory 
Rules — Statute prescribing appellate and revi- 
sional powers — ^Procedure prescribed by rules 
under the Act — Rules did of the exercise of the 
powers under the Act — ^Not ultra vires the Act — 
Rules to be m conformity with the scheme of 
Act — ^Unauthorised rules — Publication in the 
Gazette — Validity open to challenge.. 461 
hlADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XIX OF 1951), 
S 6 (13) — ^Fund for feeding Brahmins on the 
occasion oi Ralhothsavam in the village temple and 
use of surplus for Vartabhojanam on specified occa- 
sions — If a public charity and religious charity — 
Jurisdiction — Commissioner of the Endowments 
Boatd to bring the Fund under his control 43 1 

^S. 64 (4) — Notification relating to temple 

continuing existing notification for further five 
years — If under quasi-judicial and not admi nistra- 
tive poivers — Necessity for observing rules of 
natural justice .. 711 

MADRAS LIGNITE (ACaUISITION OF 
LAND) ACT (XI OF 1953), Ss 2 and 3 amend- 
ing Land Acquisition Act (I of 1894) — \%es — 
Constitution of India (1950), Art. 31 before 
Fourth Amendment — If infrmged . . 563 

MADRAS VEXATIOUS LITIGATION (PRE- 
VENTION) ACT (VIII OF 1949)— Constitu- 
tional validity — If offends Articles 14 and 19 of 
Constitution of India (1950/ — Applicability to 
Telangana Area of Andhra Pradesh — States Re- 
organisation Act (XXXVII of 1956), section 
1 19— Effect— Andhra State Act (XXX of 1953) 

.. 449 

MADHYA PRADESH ACTS — also C.P. 
AND BERARS ACTS. 

MADHYA PRADESH INDUSTRIAL RELA- 
TIONS ACT, 1960, S 31 (2)— Scheme of 
Gratmty — Gratuity — Concept of— Not to be 
e.xcluded on the e.xistence of retrenchment 
compensation and provident fund benefits — 
Industry cum-region basis or unit basis — Finan- 
cial position and profit-making capacity, prime 
factors . . 737 

MADHYA PRADESH MINIMUM WAGES 
FIXATION ACT (XVI OF 1962)— Constitu- 
tional validity — S. 2 defining by reference 
e-xpressions used in Minimum Wages Act (XI 
of 1948) — If bad asdependent legislation — S. 3 — 
Fixation of rate of ivages identical with that fixed 
by notification earlier under Central Act (XI of 
1948) — If makes it validating and not independent 
legislation — ^Act if void as opposed to Art. 19 (I) 

( ) and (g) of the Constitution . . 395 

MINIMU.M WAGES ACT (XI OF 1948), Ss. 2 
(i) (i), 22-B and Item 8 of Parti of the Schedule — 
“ Aline ” m S 2 (6) (i) includes a stone quarry — 
Stone brc.aking or stone crushing in a stone quarry 
falls within Item 8 of Pai t I of the Schedule — 
Contravention of Minimum Wages (Central) 
Rules, 1950 by employer working such a quarry — 
Jurisdiction of Inspector appointed by Central 
Goicmmcnt to file complaint .. 867 

AIORTGAGE — Clog on equity^ of redemption — 
Ah\ar State — ^Principle underlying section 60 of 
Transfer of Property Act (IV of 1882) — If can be 
applied . . 106 


MOTOR \;THICLES act (IV OF 1939), S. 62 
(c) — Particular temporary need if can co-exist 
with iiermanent need — Grant of temporary per- 
mit, pending introduction of regular tiansport 
services — \falidity — Grant of successive tempo- 
rary permits of less than four months’ duration 
each for a total duration exceeding fom months 
— ^Permissibility . . 894 

S. 64-A, and Bihar Amendment Act 

(XXVII of 1950), S 64-A, Constitution of India, 
1950, Art 254 — Stage carnage permits for inter- 
state routes — Applicability of S. 64-A of Bihar 
Act — Potversof revision under the Central Act 
and the State law — ^Extent of repugnancy 732 

as amended by Act (C of 1956), S 68-C, 

68-D (3) and 68-E — Scheme for nationalisa- 
tion of passenger tr.ansport services — Scheme 
specifynng maximum and minimum number 
of vehicles and trips for each route and not 
the exact niimbei — Validity — ^Words “parti- 
culars ” and “ nature ’’ in “ particulai-s of the 
nature of the seivice proposed to be rendered ’’ 
used in section 68-C — ^Meaning of — ^Defect in 
draft scheme rectified m approved scheme on ob- 
jections bemg raised — Approved scheme cannot 
be struck dowm — Inter-State route — ^Wliat is 

.. 824 

Ss 68-C, 51 (2) and UP. Road Tr.ans- 
port Services ^Development) Act (IX of 1955), 
S 3 — Scheme for nationalization under the State 
Act — Validity of the exercise of power — Scheme 
providing for the operation of contract carnages 
on certain routes instead of areas — If bad — 
“Route ” and “ area ” — Meaning of the expres- 
sion . . 721 

MUNICIPALITY' — ^Unconstitutional t.ax — Levy 
and collection by Alunicipality' tmder the Muni- 
cipal'lavv' — ^Wholly without jurisdiction — Neither 
an act done not purported to be done in pui- 
suance of the Act — Refund of the unconstitutional 
tax collected — ^.Action for rccoveiy in civil 
Court — Mamtainable — Central Provinces and 
Berar Municipalities -Act (1932), Ss 48, 66 (1) 
(i), 83,84,85 741 

PENAL CODE (XLV OF 1860), Ss. 34 and 103— 
Scope — Offence of murder committed in exercise 
of right of private defence — ^Liability of other 
members of the unlawful assembly — Arms Act 
(XI of 1878), S 19 (1) (/)— .Applicability 550 

Ss 99 and 332 — Abandoned stray cattle ’’ 

— Abandoned ’’ — ^^^’hat constitutes — Impound- 
ing and remov.al by Municipal Officer as delega- 
ted by the Commissioner — Causing hurt to public 
servant to deter from duty' — No light of private 
defence . 115 

S. 211 — Scope — False allegations made in 

application for committing for contempt for alleg- 
ed breach of temporary injunction — Offence — ' 
Appeal to Supreme Court against order directing 
filing of complaint for offence under Appeal to 
Supreme Court against order directing filing of 
complaint for offence under S 211 — Scope. 329 
Ss 299, 302, 304- A — ^.Accused, a homeo- 
pathic medical practitioner — ^Treatment for 
guinea worm — Twenty-four drops of mother 
tincture of stramonium and a dhalura leaf given 
to patient — Death of the patient — ^No pi oof .is to 
the dos.age of dhalura leaf — No offence of murder 
— Prescribing poisonous medicines without 'ludy' 
of the probable effect — Rash and negligent act 
punishable under S. 304-A .. 119 
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PENAL CODE (1860)— (Contd.)- 

Ss. 302, 307 and 34 — ^Trial of accused and 

six other persons — ^Accused alone convicted — 
Appeal to High Court — ^Penduig appeal, trial of 
anothci ahsconded person for same offence — 
Acquittal of — Conviction of accused on common 
intention — Legality . . 181 

Ss. 302 and 81 — ^Defence of insanity for an 

offence under S. 302 — ^Burden ofpi oof— Evidence 
Act (I of 1872), S. 154 — Scope of .. 531 

307 — ^Attempt to murder — Causing 

injury by using a chhitra in the vital region of 
person — No Ntal organ of victim cut by injury— 
Absence of motive and intention to kill — ^No evi- 
dence of size of chlntra — ^No offence under S. 307 
— Conviction undei S. 324 . . 126 

S, 361 — ^Taking minor out of keeping of 

lawful guardian — “ Taking ” — Meaning of — 
blinor giil knowing and having capacity to know 
that she t\ .as domg joining accused voluntarily — 
/\ccuscd not guiltv of " taking . . 493 

S 379 — ^Thcft of electrical energj’ — 

Offeiiccag.amstthcElcctncityAct (IX of 1910) — 
Prosecution not at the instance of the persons 
specified m Ss. 39 and 50 of the Act — Compe- 
tent • • 187 

S. 405 — Misappiopriafion of property — 

Appellant put in possession of a motor under an 
agreement — ^Dispute about the tcims of the 
agreement — Purchase on approval or lure — 
Letter bv appellant to the other party setting his 
version of agreement of put chase on appros’al — 
Possession of the motor bcfoic and after the letter 
— ^No misappiopiiation ot conversion . . 183 

Ss. 405, 409, 403 — Partnership— Realiza- 
tion by tsorking partner of paitncrship assets — 
No offence of breach of trust by usci — ^Dominion I 
over property to be by entrustment under special 
agieemcnt, to constitute offence — User ofpartner- 
ship assets for own purposes — Gnally accoimtable 
— ^No offence of misappropriation .. 186 

POST OFFICE ACT (VT OF 1898), S. 53— Gist 
of offence under — “5Vilfully” — Interpretation 

.. 337 

PR.AGTICE — Mistake of Gouit — Not to injure 
rights of litigant . . 129 

fVnt Petition — Necessity to adhere to 

alleg.ations in petition or counter-affidavit.. . 197 

PRE-EMPTION — Custom of— Right if void as 
being contraiy to provisions of Art. 19 (I) (/) 
read with Art. 13 of the Constitution of India 
(1950) - . 6 

PROVINCLAL INSOLVENCY ACT (V OF 
1920), S. 33 — Proof of debt — Claim on negotiable 
instiument — Estoppel as to consideration for tlie 
instrument imdcr S 118 of Negotiable Instru- 
ments Act (XXVI of 1881)— If applicable in 
insolvency proceedings • • 691 

PUNJAB MUNICIPALITIES ACT (III OF 
1911). Ss 14 (el and 16— Validity of S 14 (r) 
— If violative of Ait. 14 of the Constitution of 
India (1950) -■ 100 

PUNJAB SECURITY OF LAND TENURES 
ACT, 1953. Ss. 9 (1) (u), 14-.A (i) and (ii)— 
Eviction for sufHcient cause and eviction for 
failure to deposit aiTcaiu of rent under orders of 
Court — Two different issues — ^Scheme of the 


PUN. SEC. OF LAND TENU. ACT— (Conld.). 

Act providing different tribimals for determin- 
ing issues — ^Past conduct of tenant before the 
Act — ^i\.dmissvbility to pio\c conduct of tenant 
for the purpose of eHction — Docs not amount to 
rctiospective operation of Act — ^Tenancy Laivs 

.. 764 

REPRESENT.ATION OF THE PEOPLE ACT 
(XLIII of 1951), Ss 97 and 100 (1) (d) (in)— 
Conduct of ElectionRules (1961), rule 39 — S 100 
(1) (d) (m) IS outside purt'icw of S 97 — Presiding 
Officer at polling station impropcrlv preventing 
voters from inserting votes in the ballot box' — 
Amounts to “ improper refusal of votes ” ivithin 
S. 100 (1) (d) (m) — Can be takcninlo account for 
declaring void returned candidate’s election but 
caimot be counted as valid \ otes . . 684 

S. 119-.\ — Sccuiity of costs of appeal in 

High Court — Non-compliance ivith requuements 
— ^S'lenio. of appeal not accompanied with treasurs' 
receipt for Rs 500 m favour of Election Conmus- 
ston — ^No penalty for non-comphance presenbed 
— Jurisdiction of High Court to entertain appeal 
not affected — Discretion of High Court cither to 
allow rectification or to dismiss — Memo . of appeal, 
tendering amoimt in office of Rcgistrai, High 
Court — Presentation accepted uithout return— 
Negligence of Counsel — ^Rectification to be allow- 
ed .. 129 

SEA CUSTOMS ACT (VIII OF 1378), S 167 
(8) — ^“Concerned” in the illegal importation 
of gold — •fVhat constitutes — Mere possession of 
smuggled gold — ^Not punishable — Order of Col- 
lector, to indicate clearly the facts of a person 
concerned in sucii illegal import.ition — Omission 
to iccord a formal findings as to “ concerned ” if 
re.asons therefor ate indicated — Not fatal to 
imposition of penalty . . 814 

SPECIFIC RELIEF ACT (I OF 1877), S. 22— 
Limitauon Act (IX of 1908), Art. 113 — 

Specific performance of contract — Relief of — 
^ \Vlicn can be refused — Mere delay in filing suit 
for specific performance — ^Not sufficient to refuse 
the relief. .. 678 

ST.ATE TRANSPORT UNDERTAKING 
(MYSORE) RULES (1963), Rr. 3 (c), (/), 
8 and 12 — ^\''ahdity — Chief Minister of State 
is competent to heai objections under 
S. 68-D of the Motoi Vehicles Act . . 824 

SUIT FOR EJECTMENT— Plaintiff cannot 
succeed merely because defendant is trespasser — 
Must establish his title . . 673 

SUPREME COURT — Practice — Stare decisis — If 
applicable — Reconsideration of prior decision — 
Grounds for . . 75 

SUPREME COURT RULES, O 31, R. I (as 
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any question of principle. The facts of the case before us have, hotvever, presented 
some unusual features tvhich had led us to technically interfere tvith the sentence of 
one year’s imprisonment passed by the Chief Presidency Magistrate. The respon- 
dent \Yas sentenced by the Presidency Magistrate on 24th April, 1963 andtheieupon 
he started serving the sentence till the judgment of the High Court which tvas 
rendered on loth December, 1963. The respondent was released the next day 
i.e., nth December, 1963. This Court granted Special Leave on 20th December, 
1963 and tliercaftcr an application made by the appellant-State, this Court directed 
the arrest' of the respondent. The respondent was accordingly arrested and though 
the Magistrate directed his release on bail pending the disposal of the appeal in this 
Court, the respondent was unable to furnish the bail required and hence suffered 
imprisonment, though it would be, noticed that such imprisonment was not in 
pursuance of the conviction and sentence passed on him by the Magistrate. Such 
raiprisonmcnt continued till 8th May, 1964 when the decision of this Court was 
pronounced, so that virtually the respondent had suffered the imprisonment tliat 
had been inflicted on him by the order of the Presidency Magistrate. In these 
, circumstances, we directed that though the appeal was allowed, the sentence would 
be reduced to the period already undergone winch tvas only a technical interference 
with tlic sentence passed by the Presidency Magistrate, though in substance 
it was not. 

K.S. Appeal allowed. 
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